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Head-note,  page  366,  for  "  B  "  read  "  13." 

"  "      368,  for  "plaintiff  company"  read  "defendant  companj." 

See  particularly  note  to  rules  for  the  trial  of  Controrerted  Electiocs  to  the 
Honse  of  Commons,  p.  554. 
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McNAB  V.  SHORTLAND. 

Tn  Mrignee  of  a  Judgment  recovered  by  the  plaintiff  against  the  defendant  duly  recorded 
the  certifloate  of  Judgment  and  the  aaeignment  in  the  Registry  of  Deede.  The  plaintiff  after- 
wards undertoolc  to  deal  with  the  Judgment  as  his  own  and  signed  a  satisfaction  piece  wliich 
vac  also  recorded.  A  rule  niti  was  taken  at  the  instance  of  the  assignee  to  set  aside  the 
■atlsfacCloD  piece,  but  the  Court  declined  to  interfere,  considering  tliat  the  remedy  must  be 
■ought  in  the  Equity  Court. 

In  this  ca^e  a  rule  nm  was  taken  out  at  the  instance  of 
Almon  &  Mcintosh  to  set  aside  a  satisfaction  piece  obtained 
and  recorded  under  the  following  circumstances :  The  plaintiff 
had  obtained  a  judgment  against  the  defendant,  which  he 
assigned  to  Almon  &  Mcintosh,  by  whom  both  the  certificate 
of  judgment  and  the  assignment  were  recorded.  The  defendant 
undertook  afterwards  to  sell  the  property  against  which  the 
judgment  was  recorded,  and  the  purchasers,  on  looking  into  the 
title  failed  to  notice  the  assignment,  and  procured  a  satisfaction 
piece  from  the  plaintiff,  which  they  recorded.  The  rule  nisi 
to  set  aside  the  satisfaction  piece  came  on  for  argument 
December  15th,  1880,  before  Sib  William  Young,  C.  J., 
DesBarbks,  Smith,  James  and   Weatherbe,  JJ. 

Ritdde,  Q.  0.,  arguing  for  rule  was  stopped  by  the  Court. 

DesBabres,  J. — Is  this  the  proper  place  to  try  that  ?  It 
is  a  fraud.    I  have  no  doubt  you  have  a  remedy. 
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Weatherbe,  J. — I  don't  think  there  is  any  authority  for 
this  proceeding  at  all. 

Ritchie,  Q,  0, — If  your  Lordships  think  I  ought  to  go  into 
the  Equity  Court  I  have  no  objection ;  it  will  be  expensive. 

Young,  C.  J.— I  don't  think  we  can  touch  it. 

Rule  discharged. 


INGLIS  V.  GREENWOOD  et  al. 

Pla»tt7P  brought  an  action  of  reploTln  for  certidn  goods  Miied  under  a  warrant  of  distms 
for  wat«r  rates  claimed  by  the  City,  and  the  writ  alleged  an  unjust  detention,  but  contained 
no  allegation  of  an  unlawful  taking.  Defendant  denied  the  detention,  and  pleaded  a  second 
plea,  Justifying  under  a  distress  for  water  rates,  to  which  plaintiff  replied,  disputing  the 
liabUity. 

Heldf  that  as  there  was  no  complaint  in  the  writ  of  an  unlawful  taking,  and  no  proof  of 
a  demand  of  the  goods  by  plaintiff  he  could  not  recover  in  this  form  of  action. 

This  was  an  action  of  replevin  tried  before  Weatherbe,  J., 
for  detaining  goods  seized  under  a  warrant  of  distress  for  water 
rates  alleged  to  be  due  to  the  City  of  Halif&x.  Defendant 
pleaded  thajb  he  did  not  unjustly  detain  the  goods,  and  also 
justified  the  detention  on  the  ground  that  the  plaintiff  was 
indebted  to  the  city  for  water  rates.  Plaintiff  joined  issue  on 
the  first  plea  and  replied  denying  his  indebtedness  for  water 
rates.  Judgment  was  pronounced  in  favor  of  the  defendants, 
and  a  rule  to  set  the  judgment  aside  was  argued  last  term 
before  DesBarres,  Smith,  James  and  Weatherbe,  J  J. 

Bell,  for  rule, — There  was  no  need  for  the  plaintiff  to  give 
evidence  of  Greenwood  being  the  duly  appointed  Treasurer  of 
the  City  of  Halifax  or  of  Qibson  being  the  duly  authorized 
agent,  because  it  is  set  up  in  the  second  plea  by  way  of  justi- 
fication. There  was  here  a  sufficient  taking  proved  to  consti- 
tute a  distress.  Wood  v.  Nun,  5  Bing.,  10.  An  intention  to 
distrain  with  something  to  indicate  the  intention  is  required. 
A  very  slight  act  is  sufficient.  Hutchinga  v.  Scott,  2  M.  &  W., 
809 ;  Swan  v.  Earl  Falmovih,  8  B.  &  C,  456 ;  Cramer  v. 
Mott,  L.  R..  5  Q.  B.,  357.  Originally  a  landlord  was  deemed  a 
trespasser  unless  he  removed  the  goods  immediately.  This 
was  considered  a  great  hardship  on  the  tenant,  and  to  remedy 
it  11  Geo.  2,  chap.  19,  sec  10,  was  passed.  Under  that  Act  it 
has  been  held  that  the  landlord  must  select  a  room  in  the 
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bouse  and  remove  the  goods  distrained  to  it,  converting  it 
into  a  poand,  unless  the  tenant  consents  to  their  being  left 
where  they  are.  When  the  tenant  consents  to  the  goods  being 
left  where  they  are  it  is  a  sufficient  impounding,  and  as  it  is* 
for  the  benefit  of  the  tenant  slight  evidence  will  do.  Here 
there  was  an  agreement.  8  E,  Jk  A,  337 ;  11  East.,  405 ; 
Kirby  v.  Harding,  6  Exch.,  234.  It  was  the  same  as  if  the 
goods  had  been  taken  off  the  premises  and  impounded  some« 
where  else. 

Qrahaifiy  contra. — ^I  contend  that  there  is  not  sufficient 
evidence  of  detention  to  support  the  action  of  replevin.  The 
cases  cited  are  altogether  of  trover  and  trespass.  Here  there 
must  be  the  same  evidence  of  detention  that  would  be  required 
in  an  action  of  detinue.  Revised  Statutes,  (2nd  Series,)  chap. 
134,  sec  171,  p.  511.  The  form  of  writ  was  not  changed.  By 
the  3rd  Series  replevin  can  be  brought  for  an  unlawful  taking. 
A  taking  and  a  detention  are  recognized  as  distinct  things. 
The  unlawful  taking  must  be  alleged.  What  is  alleged  here 
is  an  unlawful  detention,  which  is  denied,  and  they  cannot 
avail  themselves  of  the  statute  which  enables  replevin  to  be 
brought  for  an  unlawful  taking,  unless  it  is  included  in  their 
writ.  Previously  replevin  could  not  be  brought,  and  it  will 
not  lie  now  unless  it  comes  within  the  writ.  This  is  not  a 
ease  of  distraint  fdr  rent,  but  under  a  statute  for  water  rates. 
The  same  evidence  must  be  given  under  this  writ  as  under  the 
former  statute.  A  demand  must  be  proved.  Addison  on 
Torts,  439.  There  is  no  evidence  of  a  detention.  As  to  the 
nature  of  the  act  to  constitute  a  levy,  see  Reynolds  v.  Ayres, 
b  Allen  N.  B.  Reps.,  333 ;  2  Pags.  &  Bitr.,  N.  B.  Reps.,  443. 
As  to  evidence  of  taking,  see  8  PHce,  95;  1  M.  A  8,,  711 ; 
Nash  V.  Dickinson,  L.  R,  2  C.  P ,  252  ;  3  Q.  B,,  701.  As  to 
meaning  of  word  distress,  Co.  Litt,  Lib.  2,  96.  (DesBarres,  J. 
— ^The  case  is  entirely  different  from  a  distress  for  rent. 
Weatherbe,  J. — The  cases  cited  are  all  under  distress  for 
rent.  Our  statute  does  not  give  the  right  to  impound. 
BdL — It  is  implied  that  the  goods  may  be  left.  The  two 
statutes  authorize  the  distrainer  to  do  the  same  thing.) 
There  is  no  evidence  of  the  detention  of  any  particular  goods. 
(Sedgeunck,  with  BeU. — ^The  goods  are  identified  by  the  list  of 
goods  accepted  by  the  Court  to  save  the  trouble  of  writing 
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the  articles  out.  The  witness  swore  he  levied  on  all  the  good&- 
in  the  list.  The  list  corresponds  with  that  in  the  declaration. 
The  list  is  a  part  of  the  Judge's  minutes.)  That  could  only 
be  done  by  consent  (DesBarbes,  J. — It  depends  altogether 
on  the  Judge.) 

No  notice  of  action  was  given.     City  Laws,  p.  83,  sec.  276. 

Bell,  in  reply,  cites  Addison,  489.  Both  statutes  authorize 
the  distrainer  to  leave  the  goods  on  the  premises.  There  was 
no  necessity  here  to  prove  a  demand  and  refusal.  That  is 
only  necessary  where  the  original  possession  in  the  defendant 
was  lawful ;  it  is  never  necessary  where  the  taking  is  tortious. 
Addison  on  Torts,  489.  Both  the  English  statute  and  the 
City  Charter  authorize  the  distraining  party  to  make  the  dis- 
tress, and,  at  his  option,  to  leave  the  goods  on  the  premises  or 
remove  them ;  the  construction  put  upon  the  former  should 
be  put  upon  the  latter  also.  If  this  is  not  a  good  levy,  then 
if  a  party  wishes  to  bring  an  action  of  replevin,  he  must 
insist  on  the  bailiff  turning  him  out  of  doors  or  remaining  in 
the  house.  Where  the  city,  with  the  consent  of  the  distrainee 
leaves  the  property  id  the  house,  that,  as  between  the  parties, 
is  a  good  levy. 

Weatherbe,  J.,  now,  (Januarj''  8th,  1881,)  delivered  the 
judgment  of  the  Court : — 

The  only  evidence  produced  on  the  part  of  plaintiff  was 
that  of  one  of  the  defendants,  Gibson,  who  said ;  "  I  know 
plaintiff's  residence.  Lives  corner  of  North  Park  and  Com- 
wallis  Streets.  I  took  possession.  Levied  on  the  property 
in  this  list  in  plaintiff's  house, — ^his  property.  The  other 
defendant,  E.  G.  W,  Greenwood,  ordered  me  to  do  this.  These 
goods  were  replevied  by  the  sheriff  and  there  was  no  sale.  I 
would  have  sold  them.  Inglis  resided  in  his  present  place 
about  four  years.  I  am  collector  of  taxes  and  water  rates.  It 
is  ^rt  of  my  duty  to  leave  notices  under  statute.  I  left 
notices  on  Inglis.  I  have  a  knowledge  that  plaintiff  never 
paid  any  water  rates  for  four  years.  E.  G.  W.  Greenwood 
has  always  acted  as  City  Treasurer  during  that  period  for 
four  years  and  seven  months.  I  have  been  under  him.  My 
instructions  were  a  warrant  of  distraint.  October  preceding 
my  levy  I  left  a  paper  at  plaintifi^s  residence, — Mr.  Inglis's^ 
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Hr.  Inglis  gave  me  his  word  the  things  would  be  forthcoming 
and  1  did  not  lock  them  up.  I  did  not  disturb  them.  I  left 
them  in  his  possession.  I  sat  down  on  a  chair  and  pointed 
out  all  the  things.  I  did  not  see  the  replevin.  The  only  way 
I  know  it  was  by  a  notice.  What  I  did  'was  under  the 
authority  of  the  paper  from  Greenwood." 

The  only  identification  of  the  property  was  the  evidence  of 
the  list  of  articles,  and  the  question  arises  whether  that  is 
sufficient.  This  paper  was  not  read,  and  was,  I  suppose, 
referred  to  for  convenience,  leaving  the  opposing  counsel  to 
-cross-examine.  The  point  was  taken  on  the  trial  that  the 
identification  of  the  goods  was  not  sufficient,  and  was  again 
raised  on  the  argument,  and  though  a  majority  of  the  Court, 
I  understand,  think  that  on  this  ground  the  verdict  cannot  be 
disturbed,  I  am  not  without  some  doubt. 

The  goods  were  left  by  Gibson,  the  defendant,  with  plain- 
tiff, and  the  action  wias  brought  for  a  wrongful  detention 
without  any  demand  having  been  made.  The  contention  of 
defendant's  counsel  is  that  under  this  declaration,  in  which  no 
wrongful  taking  is  alleged  but  only  an  unjust  detention  is 
complained  of,  the  same  evidence  is  necessary  as  would  main- 
tain detinue  under  the  English  practice.  The  form  of  the 
writ  is  given  in  the  Revised  Statutes,  (2nd  Series.)  Section  1 
of  chapter  134,  enacts  that;  "all  personal  actions  shall  be 
commenced  by  writ  of  summons  or  replevin,  and,  in  case  of 
absconding  debtors,  attachment  or  summons,  in  the  forms  set 
forth  respectively  in  Appendix  A,  numbers  1,  2,  3  and  4." 
This  is  incorporated  substantially  in  the  3rd  and  4th  Series, 
and  the  form  corresponding  to  number  2  is  the  one  used  in 
this  action,  which  contains  no  complaint  of  unlawful  taking. 
In  the  Revised  Statutes,  (2nd  Series),  by  section  171,  chapter 
134 ;  *'  Replevin  may  be  brought  for  an  unlawful  detention 
although  the  original  taking  may  have  been  lawful."  The 
statute,  as  it  appears  in  the  3rd  and  4th  Scries,  has  been 
changed,  and  the  words  read  now  ;  "  Replevin  may  be  brought 
for  an  unlawful  taking  or  for  an  unlawful  detention,  whether 
the  original  taking  may  have  been  lawful  or  not."  The  con- 
tention is  that  the  form  where  an  unlawful  taking  in  fact  is 
complained  of  and  not  an  unlawful  detention  alone,  should  be 
adapted  to  the  circumstances.     However  that  may  be,  in  the 
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case  before  us  the  odIt  eomplaint  in  pmt  of  bd,  as  wdl  as 
in  the  dedaratioo,  was  of  unlavfal  deiendoD,  and  in  such 
cases  eridcnee  is  required  under  the  Fnglidi  anthorities  where 
the  posBeasion  is  lawful] j  ot^cained  or  there  is  no  complaint  of 
unlawful  taking,  ai  a  demand.  Xo  demand  has  been  proved 
here,  and  I  do  not  see  bow  the  aetion  can  l«  maintained. 

There  is  nothing,  it  appean  to  me.  in  the  statutes,  to  pre- 
vent a  party  complaining  of  a  wrongful  taking  &om  setting  it 
forth  in  his  declaration,  and,  whether  he  may  be  required  to  do 
so  or  not,  where  he  does  not  complain  of  a  wrongful  taking  and 
no  demand  is  shewn,  I  do  not  see  how  he  is  to  recover  in 
the  form  of  action  defined  by  our  statutes  as  *  replevin." 

We  are  all  6i  opinion  that  the  rule  nisi  must  be  discharged 
with  costs. 


HcGIBBON   ET  AL.  r.   IMPERIAL   FIRE    INSURANCE 

COMPANY. 

to  addiCmi  to  $i.«»  iMnvtf  in  sMCfcer  oOcsL  b  a  letter  fitai  pluatiCt  » their  aceota  ia 
bad  tlw  am  aad  VMkiBery  w  a  food  ririi  lor  SIMOQ.  (lor  vliidi  ttey  ««re 
f  them  to  imman  H),  mai  reHmfd  th«l  it  cn^i  aot  b«  replied  for  $1S.OOO. 
^hbtm^  they  had  jnnhagtdHtnmAbuAnifileibtU  for  n^O^  Ftetetiai*  vitMsm  nJned 
tha  yroyutf  yifaariy  tram  $11,000  to S»,aBdL  and  ilrfiiidiBli  cOtad  mo  wiftMii  —  tothe 

VBllMl 

Beid,  that  Ike  «cf«ct  far  pblBtili  coold  aot  be  dialaibad  adar  tha  •ridenee  od  the- 
I  af  a  "  falae  aad  fnodidea*  rafnaeatatJaB  that  the  prepaid  iDBvad  waa  worth  «16,000« 


0»a  a<  the  aondiHoaa  d  the  pofier  reqpijBd  the  appBcatJow  to  alato  b^  wham  the  propertr 
«M  iiiii«|iiMl,  aad  whether  aa j  aMoirftaetimiv  waa  canted  aa  widiiD  or  aboot  it»  and  plaintita 
had  daaerfbad  ft  aa  a  flraaMd  boildniy,  ooeapied  aa  a  watar-power  mw-aOL  It  had  beeo  built 
•boot  U70»  aad  worfcad  for  about  four  montha  In  etaj  jmr  tor  three  j«an»  troao  which  time, 
OBtil  it  waa  poichaaadbj  plainttta  in  Docomber,  1877,  It  appeared  to  hare  been  mMccopied 
ftod  imiaad  aa  a  mOI.  When  pUiotilb  parchawrt  thej  inmiediately  went  Into  peawarion,  and 
pot  their  aarraata  in  charge :  bat  the  aiill  coold  not  at  that  aeaaoa  be  worked  for  want  of 
water,  even  liad  it  beea  in  worldnf  order.  Soon  alter  pardiaainir  they  aet  about  repairini?  the 
dam,  which,  when  flnlabed  in  April,  1878,  waa  caniad  awaj  by  a  treahet,  after  which  pUintilTs 
proeaedad  to  build  another  dam,  abandoning  any  idea  of  worldnc  the  mill  vntO  the  incraaae  of 
water  to  the  aatuam.  The  mill  waa  deatroTod  by  lire  in  July,  187&  A  farther,  condition 
rendered  the  pellcy  void  for  mfarepreeentation  or  concealment  toochinir  tiM  riak. 

HeSdj  tiiat  the  oondition  aa  to  defining  the  ocenpancy  and  nee  had  been  aoflldently 
fnUUed  by  the  applicatioo,  whidi  atated  accurately  the  parpoaee  tor  whlda  the  baikUmr  waa 
erected  and  Intended  to  be  need,  and  for  wbidt  ft  waa  then  oMd,  as  far  aa  the  eeaeon  of  the 
year  woald  pennlt  and  that  there  had  been  no  audi  concealment  aa  to  avoid  the  riri^. 

This  was  an  action  on  a  policy  of  insurance,  in  which  a 
verdict  was  found  for  the  plaintiff  pro  forma,  and  a  rule  nisi 
taken  to  set  the  verdict  aside.    The  material  facts  of  the 
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• 

case  are  set  out  in  the  head  note  and  appear  at  greater  length 
in  the  judgment  of  the  Court.  The  cause  was  argued  last 
term  before  Sir  W.  Young,  C.  J.,  DesBarres,  McDonald, 
and  Smith,  J  J. 

Motion,  Q.  (7.,  for  rule,  objected  that  there  was  no  legal 
verdict,  contending  that  a  verdict  pi\^  fonna,  as  in  this  case, 
was  not  a  legal  verdict.  There  was  misrepresentation  as  to 
the  occupancy  and  use  of  the  building.  Occupation  here  means 
occupied  as  a  mill.  The  evidence  of  Daly  shews  that  a  mill 
unoccupied  is  more  hazardous  than  when  occupied,  and  also 
that  there  was  over-valuation  for  the  purpose  of  affecting  the 
insurance.  Value  is  material  to  the  risk,  and  misrepresenta- 
tion of  the  value  avoids  the  risk.  There  was  also  conceal- 
ment, the  insured  knowing  that  the  mill  was  unoccupied  at 
the  time  of  the  application. 

The  insurable  interest  is  the  marketable  value  of  the 
property  at  the  time,  and  not  the  cost. 

Condition  eleven  of  the  policy  respecting  proof  of  loss 
was  not  complied  with,  the  papers  not  being  sent  in  within 
fourteen  days. 

In  reference  to  valuation,  see  Bates'  Dig,,  692-3 ;  Wilbur 
V.  Bowdidge  Mut.  Ins.  Co,,  10  Cush.  As  to  concealment, 
Botes'  Dig,,  175.  As  to  measure  of  damage,  Mayne  on 
Damages,  252 ;  1  Camp.,  p.  1. 

Ritchie,  Q.  C,  contra. — The  value  is  not  what  was  paid, 
but  what  it  would  cost  to  replace  the  property.  The  veiy 
purpose  of  the  contract  is  to  indemnify  the  insured,  the 
insurers  reserving  the  right  to  rebuild  ;  14  Grant,  463 ;  Clarke 
an  Insurance,  240,  246.  It  is  proved  that  the  mill  could  not 
be  built  for  less  than  SI  5,000.  There  was  no  evidence  on  the 
other  side  to  contradict  this.  If  it  could  be  built  for  less 
why  was  it  not  done  ?  Clarke  on  Insurance,  133,  134 ; 
S  F.  it  F.,  778 ;  4  East,  797 ;  8  Howard,  235.  The  case 
against  the  insurers  as  to  Fire  insurance  is  stronger  than  in 
Marine  insurance,  (to  which  the  case  in  East  refers). 

The  misrepresentation  to  avoid  the  policy  must  be  a 
fraudulent  misrepresentation  ;  18  U.  C,  Q,  B.,  249.  There  is 
no  pretence  that  this  was  a  fraudulent  misrepresentation. 
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As  to  occupation ;  in  Mr.  Daly's  own  evidence  he  admits 
that  he  knew  that  these  mills  of  this  class  were  only  running 
a  few  months  in  the  year.  The  Company  cannot,  in  view  of 
that,  object  that  it  was  not  ininning  in  June.  But  apart  from 
that  there  was  no  warranty  that  it  was  occupied.  The  refer- 
ence to  occupation  was  mere  description.  The  mill  was 
actually  occupied.  It  was  beipg  occupied  for  repairs.  Men 
were  there  all  day  long,  and  it  had  the  same  protection  as  far 
as  risk  was  concerned  as  if  it  was  running.  It  was  a  question 
whether  the  risk  was  not  less.  The  policy  clearly  indicates 
that  in  the  contemplation  of  the  Company  the  running  is  the 
hazardous  part,  as  the  policy  requires  an  endorsement  to 
enable  the  owners  to  run  over-time.  There  is  no  contention 
that  the  proof  was  not  regular,  but  that  it  was  not  put  in  in 
time.   As  I  read  the  clause  the  proof  was  put  in  in  time. 

Attomey-General,  (with  Ritcku,  Q,  C.) — In  regard  to  the 
verdict  being  pro  forma,  the  ground  is  not  taken  in  the 
rule.  There  are  grounds  in  the  rule  and  this  is  not  one.  The 
rule  itself  is  defective,  as  it  does  not  ask  for  a  new  trial  but 
for  judgment  for  the  defendants,  which  the  Court  cannot 
grant.  Such  a  rule  can  only  be  taken  bj'  consent,  and  there  was 
no  consent.  In  their  pleas  the  Company  denied  everything 
from  the  execution  of  the  policy  to  the  burning  of  the  build- 
ing, and  have  asserted  everything  from  concealment  to  arson. 
As  to  matters  which  need  not  be  disclosed,  see  3  Burr.,  1905. 
In  every  case  decided  since,  the  principle  of  that  case  has 
been  extended.  The  insurer  is  bound  to.  know  the  value  of 
property  which  he  can  inspect ;  4  East,  494.  In  the  case  of 
property  abroad  the  representation  of  value  is  important,  but 
not  in  the  case  of  fire  insurance.  Angell  on  Fire  and  Life 
Insurance,  sections  174,  175  &  177;  Id.,  sections  151,  185 
and  187.  These  cases  distinctly  lay  down  that  in  regard  to 
fire  insurance  there  can  only  be  concealment  in  regard  to 
questions  asked. 

The  price  paid  for  this  property  was  absolutely  immaterial 

It  was  an  element  to  ascertain  value,  but,  of  itself,  was  of  no 

consequence  as  showing  the  real  value.     All  the  witnesses 

•  showed  that  the  price  paid  was  no  guide  to  the  value.     In  an 

art  gallery  in  Canada  there  is  a  picture  eighteen  inches  square 
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which  is  valued  at  S5,000  but  which  was  bought  for  $10. 
Would  any  one  pretend  to  say  a  policy  was  void  because 
the  fact  was  not  disclosed  that  the  property  insured  was  bought 
for  nothing  ?  Morton's  evidence  showed  that  the  mill  was  first- 
class  in  every  respect.  The  verdict  was  found  on  the  facts,  and 
the  ca.se  conies  here  simply  on  the  law.  Dunning  said  the  mill 
would  work  as  well  as  a  new  one  ;  there  was  little  deprecia- 
tion. Stevenson  said  there  was  timber  enough  for  fifteen 
years  and  lumber  to  cut  in  the  stream.  McQibbon  said  the 
mill  could  not  be  erected  for  less  than  $12,000  or  $13,000. 
Mayne  on  Damages,  252.  The  evidence  of  fraud  must  be 
very  strong.  7  U,  C.  C.  1\  548 ;  19  U.  C.  Q.  A,  110  ;  5  Dowl, 
255. 

Motion,  Q,  C„  in  reply. — The  verdict  was  made  pro  forma, 
so  that  the  whole  subject  might  be  open,  The  plaintiffs  by 
their  own  action  prevented  the  Company  from  making  the 
enquiries  which,  it  was  contended,  they  were  bound  to  make. 
As  to  disclosure,  see  May  on  Insurance,  2,  citing  2  M,  <b  W., 
378.  The  idea  conveyed  to  the  insurers  was  that  the  mill  was  in 
actual  use  as  such.  At  the  time  of  the  fire  the  mill  was  useless 
no  matter  what  the  season  of  the  year  until  the  Fielding  dam 
was  repaired.  Patterson,  who  was  working  there  at  the  time, 
8ays  this.  He  says  also  that  plaintiffs  knew  this.  They  did 
not  intend  to  commence  at  it  until  July  or  August,  and  it 
would  take  about  five  weeks  to  repair  it.  (McDonald,  J. — 
That  only  refers  to  that  particular  season  of  the  year.)  The 
value  is  made  material  in  the  application  which  represents  it 
as  worth  $15,000.  The  policy  describes  the  mill  as  occupied 
and  the  machinery  in  use.  It  is  suspicious  that  the  men  were 
only  provisioned  to  the  time  of  the  fire.  The  buildings  which 
were  not  insured  did  not  take  fire.  (DesBarres,  J. — If  these 
charges  are  true  it  was  one  of  the  W9rst  frauds  I  have  ever 
met  with.  I  do  not  care  to  decide  whether  the  charges  are 
correct  or  not.  It  should  go  to  a  jury.)  The  representation 
as  to  value  was  in  the  nature  of  a  warranty,  and  its  correct- 
ness is  a  condition  precedent  to  the  plaintiffs'  recovering. 
12  Cush.,  416 ;  98  Mass.,  381 ;  Pawson  v.  Watson,  Cowper, 
785 ;  U  E.  L.  Jk  Eq.,  1 ;  May  on  Insurance,  162,  194,  197, 
showing  that  that  the  application  controls  the  language  of  the 
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policy.  9  AUen,  (Mass.,)  540;  6  Gray,  185.  On  overvalue- 
ation,  see  May,  453.  As  to  loss,  1  Mete,  195;  9  Mete.,  205; 
5  Bennett,  653. 

James,  J.,  now,  (January  8th,  1881,)  delivered  the  judg- 
ment of  the  Court : — 

This  is  an  action  on  two  fire  insurance  policies,  one  dated 
3rd  February,  1878,  for  $2000,  on  a  lumber  mill  of  the  plain- 
tiffs situate  on  the  Avon  River,  and  $2000  additional  on 
machinery,  &c.,  contained  in  the  mill,  and  the  other  a  subse- 
quent policy  dated  19th  June,  1878,  for  $500  additional  on 
the  mill  and  $500  additional  on  the  machinery — the  last 
policy  being  in  addition  to  $4000  previously  insured  on  the 
same  properties  in  defendants*  Company  and  $4000  in  the 
Queen  Insurance  Company. 

The  cause  was  tried  before  Smith,  J.,  without  a  jury,  and 
a  verdict  ^ven  for  plaintiffs.  A  rule  nisi  for  a  new  trial  was 
granted  and  argued  before  us  in  February  last. 

The  verdict  was  attacked  at  the  argument  on  several 
grounds : — 

1.  False  representation  in  the  application  for  insurance 
that  the  building  was  occupied  and  the  machinery  in  use. 

2.  Fraudulent  over- valuation  of  the  property  in  the 
application  for  insurance. 

3.  Fraudulent  destruction  of  the  property  by  fire. 

4.  Proof  of  loss  not  furnished  in  time  under  the  condi- 
tion. 

The  proofs  were  sent  in  within  fourteen  days  after  the 
notice'of  loss,  which  we  have  previously  held  to  be  the  mean- 
ing of  this   condition.     This  objection  therefore   must   fail. 

A  point  was  also  taken  that  there  was  a  planing  machine  in 
the  mill  which  rendered  the  risk  more  hazardous,  which  was 
not  communicated.  But  this  contention  is  not  sustained  by 
the  evidence.  I  will  discuss  the  1st,  2nd  and  3rd  grounds  in 
their  order. 

1.  The  application  for  insurance  was  not  in  the  usual 
form  of  a  printed  statement  of  the  risk  filled  up  by  the  appli- 
cant. It  was  contained  in  three  different  letters  from  plaintiffs 
and  parties  acting  as  their  agents.     The  letter  containing  the 
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statement  of  occupancy  and  use  of  the  property  insured 
represents  it  as  follows ;  **  Framed  building  occupied  as  a 
water-power  saw-mill,  situate  detached  on  the  Avon  River,  at 
Falmouth,  Hants  County,  Nova  Scotia,  known  as  Morton's 
Mills,  now  owned  by  W.  McGibbon  and  George  W.  McKean/ 
"  On  machinery,  belting,  shafting,  pulleys,  tools  contained  in 
and  in  use  in  said  mill."     ♦♦♦♦♦♦♦♦♦♦ 

It  was  objected  that  this  statement  was  untrue,  as  the 
mill  and  machinery  were  not  at  any  time  previous  to  the  fire 
in  actual  operation.  The  facts  of  the  case  are  briefly  as  fol- 
lows : 

The  defendants  are  an  English  Company,  doing  business 
in  Halifax  by  their  agent  M.  B.  Daly,  Esq.  The  plaintiffs 
resided  in  New  Brunswick,  one  of  them,  McKean,  being 
engaged  in  the  lumber  business  at  St.  John,  the  other, 
McGibbon,  also  in  the  lumber  business  as  a  practical  manufac- 
turer, residing  at  Wolfe's  point  in  Albert  County,  New 
Brunswick.  It  appears  by  one  of  the  applications  that  they 
then  had  business  transactions  together.  They  purchased  the 
property  from  the  assignee  in  insolvency  of  the  estate  of 
Morton  and  others  in  December,  1877.  The  mill  had  been 
erected  in  1870-71,  and  worked  by  the  owners  for  three 
years,  about  four  months  in  each  year,  from  which  time  to 
the  date  of  purchase  it  appears  to  have  been  unoccupied  and 
unused  as  a  mill.  When  the  plaintiffs  purchased  they  took 
immediate  possession  and  placed  their  servants  in  charge. 
The  mill  could  not,  at  that  season  of  the  year,  have  been 
operated,  had  it  been  in  working  order.  It  is  the  case  with 
most  water  mills  that  they  cannot  be  worked  in  the  winter, 
and,  in  the  case  of  this  mill,  it  is  in  proof  that  when  in  use  it 
was  only  worked  and  could  only  be  worked  with  the  water 
power  at  command  for  two  or  three  months  each  spring  and 
autumn.  The  defendants  occupied  the  mill  and  machinery 
without  actually  using  it  except  for  the  purpose  of  repairing 
it,  until  the  spring,  when  they  set  about  repairing  the  daqa 
which  when  finished  was,  in  April,  1878,  carried  away  by  a 
freshet  They  then  set  about  rebuilding  it  and  building  another 
dam  further  up  the  river,  abandoning  any  intention  of  working 
the  mill  until  the  increase  of  water  in  the  autumn.  The  mill 
was  destroyed  by  fire  on  the  2nd  day  of  July. 
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Condition  2  requires  the  application  to  state  "  by  whom 
occupied,"  *  *  ♦  ♦"  "and  whether  any  manufacturing  is 
carried  on  within  or  about  it."  I  consider  this  condition  to  be 
sufficiently  fulfilled  by.  the  application  which  states  accurately 
the  purposes  for  which  the  building  was  erected  and  intended 
to  be  used,  and  for  which  it  was  then  used  as  far  as  the  season 
of  the  year  would  permit. 

Condition  3  renders  the  policy  void  if  the  applicant  "  shall 
make  any  misrepresentation  or  concealment  touching  the  risk." 
I  cannot  see,  under  the  circumstances  I  have  mentioned,  that 
there  is  any  ground  whatever  to  impute  to  the  plaintiffs  any 
inaccuracy  on  this  point,  still  less  wilful  concealment.  If 
there  were  no  other  answer  to  this  objection,  it  is  to  be  found 
in  the  absence  of  all  proof  in  the  evidence  that  a  mill  not  in 
actual  operation  is  a  more  hazardous  risk  than  when  it  is  at 
work.  The  opinion  of  the  insurers  themselves  on  this  point 
is  obvious  from  the  Ist  condition,  which  provides  as  follows : 
**  If  it  be  a  manufacturing  establishment  running  in  whole  or 
in  part  over  or  extra  time,  or  running  at  night  without  a  spe- 
cial agreement  endorsed  on  the  policy,  this  policy  shall  be  of 
no  effect.".  This  clearly  indicates  their  opinion  that  the  risk 
to  a  mill  arises  much  more  from  its  use  than  its  disuse.  Of 
course  the  same  remarks  apply  with  equal  force  to  the 
machinery.     I  think  the  objection  is  quite  unfounded. 

2.  This  is  a  very  serious  objection,  and  demands  full  con- 
sideration. It  is  brought  to  us  under  three  of  the  thirty  pleas 
which  defendants  have  found  it  necessary  to  put  upon  the 
record.  They  are  each  to  the  eflfect  that  the  defendants  were 
induced  to  grant  the  policy  upon  a  false  and  fraudulent  repre- 
sentation of  the  plaintiff's  that  the  property  insured  was  worth 
$15,000  when  its  real  value  was  far  less. 

The  question  is  not  here  as  to  the  violation  or  non- 
observance  of  any  condition  of  the  policy,  not  whether  there 
has  been  any  accidental  or  unintentional  inaccuracy,  but 
«imply  whether  the  plaintiffs  did  or  did  not  wilfully  and 
intentionally  misstate  material  facts  for  the  purpose  of 
defrauding  the  defendants  into  granting  their  policy.  I  have 
examined  the  cases  cited  at  the  argument  on  this  branch  of 
the  case,  but  it  is  not  necessary  to  insert  here  the  extracts 
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"which  I  have  made  from  them,  as  I  find  the  principles  of  law 
applicable  to  the  question  very  concisely  and  accurately  stated 
in  May  on  Insurance,  page  453,  as  follows : 

"  But  the  law  will  not  here,"  (i.  e.  in  cases  of  alleged 
over-valuationj  "  interest  itself  in  trifling  discrepancies  and 
insignificant  differences  such  as  may  be  accounted  for  by  that 
natural  tendency  to  over-estimate  which  self-interest  always 
engenders.  The  over-valuation,  in  order  to  work  a  forfeiture 
of  the  right  of  recovery,  must  be  a  clear  one,  so  clear  that  it 
is  obvious  at  a  glance,  and  cannot  be  accounted  for  upon  the 
principle  that  every  man  is  naturally  prone  to  put  a  favorable 
estimate  on  bis  own.  It  is  not  necessary  that  the  over- 
valuation be  intentional  and  fraudulent,"  (i.  e.  in  cases  of 
breach  of  condition— not  this  case),  ''to  have  the  effect  of 
vitiating  the  policy.  The  effect  is  the  sanie  if  done  by  mis- 
take, and  over- valuation  by  the  agent  is  imputable  to  the 
principal.  It  is  usual  to  provide  that  over-valuation  shall 
avoid  the  policy,  and,  in  point  of  fact,  whether  the  provisipn 
be  against  overvaluation  or  fraudulent  overvaluation,  it  is  of 
little  moment,  for  no  overvaluation  but  a  gross  and  clear  one 
and  such  as  is  or  must  be  presumed  to  be  known  to  be  such 
by  the  insured  and  therefore  false  and  fraudulent  will,  in 
either  case,  be  held  to  vitiate  the  policy,  and  such  a  one  will 
avoid  it  whether  provided  against  or  not." 

The  application,  in  a  letter  from  McKean  to  their  agent  at 
Halifax,  runs  as  follows :  "  We  want  insurance  on  Morton's 
mills,  $10,000,— say  $5000  on  mill,  $5000  on  machinery.  I 
cannot  exactly  say  the  value  of  the  mill  and  machinery,  but 
I  think  it  could  not  be  replaced  for  less  than  $15,000,  and  it 
b  said  to  have  cost  much  more  than  this  sum.  The  mill  was 
built,  I  believe,  in  the  year  1870  and  started  in  1871.  The 
name  of  the  person  in  charge  is  Richard  Stevenson.  It  .ought 
to  be  a  good  risk,  as  it  must  be  re-built  if  burned  down,  as  it 
is  the  only  way  we  can  utilize  timber  out  of  twenty  square 
miles  of  timber  land.  The  insurance  would  by  no  means 
cover  our  loss,  for  attached  to  the  mill,  (but  I  presume  it  would 
not  be  considered  a  part  of  it),  is  the  dam.  This  would  cost 
half  the  price  of  the  mill  to  build  and  the  destruction  of  the 
mill  would  most  likely  cause  its  destruction.  So  upon  my 
word  you  may  warrant  the  risk  a  good  one." 
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The  question  before  us  is  one  of  fact,  and  is  whether  this 
was  an  over- valuation  of  a  wilful  and  fraudulent  character. 
It  is  a  question,  under  the  circumstances  of  this  case,  not  only 
of  the  greatest  importance,  but  of  very  great  difficulty, 
arising  mainly  from  the  great  discrepancy  between  the  cost 
of  the  property  and  the  amounts  at  which  it  was  valued  and 
insured.  The  property  was  purchased  by  the  plaintiffs  in 
December,  1877,  for  $3,500.  It  was  insured  on  February  8th 
for  $8000,  the  application  being  for  $10,000.  It  was  valued 
by  the  plaintiffs  in  their  application  in  the  terms  above  given 
at  $15,000,  and,  in  the  May  following — a  few  weeks  before 
the  fire,  it  was  further  insured  in  the  same  two  offices  for 
$1000— making  a  total  insurance  of  $9000  on  property  which 
leas  than  six  months  before  had  cost  only  $3500,  and  on  which 
the  insured  had  during  that  period  spent  only  a  few  hundred 
dollars — apparently  far  less  than  $1000.  It  must  be  confessed 
that  this  great  discrepancy  raises  at  once  a  suspicion  of  fraud. 
But  we  cannot  decide  this  case  upon  suspicion.  We  must 
look  to  the  evidence.  The  plaintiffs,  in  vindication  of  their 
integrity  in  giving  this  valuation,  placed  their  contention 
upon  the  criterion  of  value  given  in  the  application,  that  is 
the  cost  of  replacing  the  property.  The  witnesses  called  state 
the  amount  it  would  cost  to  replace  the  building  and 
machinery  at  various  sums  ranging  from  $12,000  to  $20,000. 
The  defendants  called  no  witnesses  to  rebut  this  evidence.  If 
it  was  untrue  witnesses  could  have  been  got  to  disprove  it ; 
but  they  preferred  resting  their  defence  on  the  insufficiency 
of  the  plaintiffs'  evidence,  and  on  a  principle  which  I  must 
hold  to  be  unsound,  viz.,  that  a  party  seeking  insurance  on  a 
property  is  bound,  without  being  asked  to  do  so,  to  disclose  to 
the  insurers  what  he  has  paid  for  it.  I  am  aware  the  posi- 
tion was  not  put  to  the  Court  in  these  words.  The  argument 
was  that  in  this  case  they  should  have  done  so  because  there 
was  a  great  discrepancy ;  but  if  we  give  effect  to  this  argu- 
ment it  must  be  on  the  principle  I  have  stated.  It  was  open 
to  the  insurers  to  have  required  the  information.  It  was 
plainly  put  upon  a  different  criterion  of  value  in  the  applica- 
tion, so  plainly  as  almost  to  suggest  an  enquiry  into  the  cost, 
and  if  the  Company  did  not  see  fit  to  enquire  they  cannot 
Complain  that  the  information  was  not  volunteered  by  the 
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plaintiffs.  They  had  undoubtedly  got  a  very  great  bargain/not 
only  the  mill  and  machinery,  but  twenty  square  miles  of  tim- 
ber land,  one  or  two  other  buildings,  the  dam  and  an  interest 
— the  value  of  which,  if  any.  is  uncertain  upon  the  evidence — 
in  a  large  quantity  of  logs  already  cut  and  in  the  stream  for 
manufacture  into  lumber,  for  less  than  a  third  of  the  cost  of 
the  mill  and  machinery  alone.  The  plaintiff,  McKean,  who  in 
hb  evidence  estimates  the  value  highest  of  any  of  the  wit- 
nesses, and  who  may  hare  been  of  a  sanguine  temperament 
and  much  elated  with  his  purchase  at  so  low  a  figure,  states 
the  cost  of  replacing  at  $20,000.  Morton,  from  his  own 
knowledge,  said  it  had  cost  over  $15,000.  William  Harvey, 
the  present  Justice  of  the  Peace,  who  made  out  the  proof, 
places  it  at  $10,000.  Dunning,  an  experienced  mill  owner, 
placed  it  at  $12,000,  and  the  plaintiff  McGibbon  at  $12,000 
or  $13,000.  Mr.  Allen,  who  supplied  the  heavy  machinery, 
says,  he  did  so  at  a  cost  of  $3000.  He  estimated  the  addi- 
tional cost  of  dams  at  $1000  and  drums  $1000  to  $1200. 
There  was  besides  in  the  mill  a  shingle  machine,  a  lath 
machine  and  a  quantity  of  belting,  shafting  and  tools.  None 
,  of  this  machinery  had  been  in  actual  use  more  than  twelve 
or  thirteen  months,  and  it  was  proved  to  have  been  of  the 
best  description  and  in  good  order.  It  was  doubtless  worth 
more  than  the  cost  of  the  whole  property. 

I  think  a  jury  would  have  been.justified  on  this  evidence 
in  estimating  the  cost  of  replacing  the  property,  without 
allowing  for  depreciation  from  use,  at  from  $12,000  to  $15,000. 
This  was  the  criterion  of  value,  i.  e.,  the  cost  of  replacing — 
submitted  to  the  Company  and  accepted  by  them,  and  unless 
there  is  some  evidence  to  shew  that  from  any  cause  the 
property  was  depreciated,  for  instance  by  the  destruction  by 
fire  of  the  timber  lands,  or  any  similar  cause,  I  am  not  pre- 
pared to  say  that  a  jury  would  be  justified  in  holding  Mc- 
Kean's  representation  to  be  false  and  fraudulent.  The  cost  of 
the  property  sold  in  open  marl&et  is  undoubtedly  one  of  the 
criteria  of  value.  But  in  this  case  the  property  was  part  of 
a  bankrupt  estate  and  had  not  been  used  for  three  yeai-s. 
Again  properties  of  that  description  were  temporarily  depre- 
dated in  salable  value  by  the  course  of  trade,  which  had 
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been  unfavorable.  It  was  proved  that  the  property  was  in 
every  respect  eligible  and  efficient,  with  an  ample  resource  of 
timber  land,  and  it  passed  into  the  hands  of  parties  engaged 
in  the  trade  and  prepared  by  their  experience  and  avocations 
to  make  efficient  and  profitable  use  of  it  The  depression  in 
the  trade  had  been  long  continued  and  could  not  be  permanent, 
and  I  do  not  think  a  jury  would  be  justified  in  saying  that  it 
was  unfair  and  dishonorable  in  plaintiffs  to  estimate  it  in 
their  hands  and  with  their  means  and  experience  and  with 
their  probable  anticipation  of  an  improvement  in  the  trade, 
at  its  actual  cost  instead  of  the  price  they  paid  for  it. 

The  third  ground,  that  there  was  a  fraudulent  loss,  was 
not  taken  by  the  defendants'  counsel  in  his  opening.  It  is 
true  he  pressed  it  strongly  in  his  reply,  but,  I  thought,  rather 
to  justify  the  Company  in  opposing  the  claim  than  as  relying 
on  the  evidence  to  sustain  it.  I  do  not  think  there  is  any 
evidence  to  sustain  it,  but  the  case  is  clothed  with  so  much 
suspicion,  mainly  from  the  great  disparity  between  the  price 
of  the  property  and  the  value  stated,  that  I  think  the  Com- 
pany were  fully  justified  in  demanding  a  full  and  public 
investigation  of  the  facts  before  paying  the  loss. 

The  case  is  full  of  difficulty,  and  the  learned  Judge  who 
gave  the  verdict  may  well  have  doubted  as  to  the  absolute 
justice  of  a  verdict  either  way,  but  the  burden  of  proof  of 
fraud  rested  on  the  defendants  and,  upon  the  evidence, 
although  much  could  be  said  in  favor  of  an  opposite  conclu- 
sion, after  a  very  careful  investigation  I  cannot  come  to  any 
other  conclusion  than  that  the  verdict  for  the  plaintiffs  should 
be  sustained.  I  think  the  rule  for  a  new  trial  should  be  dis- 
charged with  costs. 
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SILVER  ET  AL.  u  DOMINION  TELEGRAPH  COMPANY. 

Tins  action  wm  broog^t  against  the  defendant  company  for  wrongfully  and  maliciously 
traoamfttting  OTer  their  wiree  from  Halifax  to  St.  Jehn,  and  causing  to  be  printed  and  pub- 
lished in  the  DaQf  TeUgraph  of  the  city  last  named,  aad  elaewhers,  the  false  and  deCamatoxy 
message,  of  and  ooneeming  the  plaintlfls,  i.  e.,  "John  SilTer  A  Go.,  (meaning  the  plaintilhi) 
vholesale  dothien  of  OiMTUle  Street,  haTe  failed.  UabUities  heavy ;"  meaning  that  plaintiflk, 
etc.,  whereby  many  customers  ceased  to  deal  with  plaintiilta,  etc  Defendants  denied 
hating  pohUahed  the  alleged  matter  of  and  concerning  the  pliUntilb,  and  no  evidence  was 
offered  to  show  that  the  alleged  libel,  or  the  words  John  Silver  k  Go.  referred  to  the  plaintiffls 
or  either  of  them,  but  the  plaintifls  described  themselves  in  the  writ  as  wholesale  and  retail 
merdiants  in  Halifax,  doing  business  under  the  name  of  John  tttver  A  Go.,  and  there  was  r  > 
evidence  of  any  Arm  doing  business  in  Granville  Street  of  the  name  of  John  Silver  A  Go.  other 
than  that  of  phjntilfs.  The  original  telegraphic  message  was  not  produced,  but  a  copy  of  the 
newspaper  oontaining  it  was  received  in  evidence,  the  publifiher  of  the  paper  having  stated  that 
he  never  searched  for  the  telegram,  that  it  was  no  use  to  do  so,  that  he  had  never  had  the 
custody  of  the  telegram,  and  that  such  telegrams  were  generally  destroyed  the  morning  after 
tbey  wars  rsosived.  There  was  no  exprsss  evidence  to  show  that  Snyder,  who  furnished  the 
telegnun,  was  appointed  by  defendants  as  their  agent,  but  the  publisher  swore  to  an  arrange 
ment  by  wbidi  he  toek  telegraphic  information  from  the  defendant  company,  paying  only  for 
snch  telegnuns  as  he  published,  and  added  that  Snyder  was  the  head  man  in  St.  John,  and  had 
been  so  ever  since  the  establishment  of  the  company,  that  his  transactions  were  entirely  with 
Snyder,  whom  he  took  to  be  acting  as  agent  of  the  company,  the  bills  being  rendered  in  their 
name  by  Snyder. 

Hsu,  (Wbathbux,  J.,  di»9enH$»gy)  that  the  Jury  were  warranted  hi  finding  that  the  libel 
complained  of  pointed  unmisUkably  to  the  plaintiffs,  that  the  copy  of  the  newspaper  had 
been  properly  reodved ;  that  the  jury  were  warranted  in  finding  that  Snyder,  in  furnishing  the 
telegram,  was  acting  as  agent  ef  the  defendants,  and  that  the  verdict  for  the  plaintifls  for  |7000, 
although  perhaps  larger  than  the  Gourt,  if  emponnelled  as  a  Jury,  would  have  given,  could  not 
be  set  aside  as  excessive. 

This  was  an  action  brought  against  the  defendant  Com- 
pany, in  which  the  plaintiffs  complained  in  their  declaration  in 
various  forms  that  the  defendants  had  wrongfully  and  malici- 
ously transmitted  over  their  wires  and  caused  to  be  printed 
and  published  in  St  John  in  the  Daily  Telegraph  of  that  city, 
and  elsewhere,  the  false  and  defamatory  message  following, 
of  and  concerning  the  plaintiffs,  that  is  to  say  ;  "  John  Silver 
&  Co.,  (meaning  the  plaintiffs),  wholesale  clothiers  of  Gran- 
ville Street  have  failed,  liabilities  heavy,"  meaning  that  the 
plaintiffs  had  become  bankrupt,  &c.,  whereby  many  customers 
who  had  formerly  dealt  with  them  ceased  to  do  so.  The 
defendants  denied  the  printing  and  publishing,  and  denied  the 
publication  of  and  conceding  plaintiffs.  The  cause  was  tried 
before  McDonald,  J.,  when  the  jury  found  for  the  plaintiffs  with 
$7000  damages,  and  a  rule  was  taken  to  set  the  verdict  aside  on 
the  grounds,  'first,  that  it  was  against  law  and  evidence ; 
secondly,  for  improper  reception  of  evidence ;  thirdly,  because 
the  damages  found  by  the  jury  were  excessive.    The  cause 
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came  on  for  argument  last  term  before  DesBarres,  Smith, 
James  and  Weatherbe,  J  J. 

■fi^fl'^j  Q-  C^-i  for  rule. — The  plaintiffs  in  the  suit  are  not 
identified  with  the  parties  mentioned  in  the  alleged  libel. 
There  Ls  no  evidence  to  show  that  a  plaintiff,  Payne  was  a 
member  of  the  firm  or  was  referred  to  in  the  libel  or,  even 
supposing  that  there  is  such  a  firm  as  the  one  described,  that 
the  plaintiffs  were  the  particular  firm  referred  to.  The  evi- 
dence would  show  that  they  were  not  the  same.  The  evidence 
speaks  of  them  as  dealing  in  dry  goods  and  stock  exchange, 
while  the  telegram  refers  to  wholesale  clothiers.  The  paper, — 
the  Daily  Telegraph, — which  contaims  the  only  evidence  was 
improperly  admitted  because  there  was  no  evidence  of 
publication.  See  the  case  Rainy  v  Brane,  L.  R.,  4  P.  C,  287. 
The  paper  produced  by  Mr.  Elder  was  not  enough.  They 
should  have  produced  a  paper  actually  published.  There  was 
nothing  to  connect  the  libel  with  the  defendants.  It  is 
sought  to  connect  them  with  it  by  the  admissions  of  their 
agent,  whose  authority  is  implied  from  the  nature  of  his 
employment,  but  the  selling  of  news  being  outside  of  the 
business  of  the  Company,  no  such  authority  can  be  implied. 
As  to  powers  of  Company,  see  Dom.  Acta,  1871,  cap.  52. 

The  contract  was  not  the  Company's  but  Snyder  s.  There 
is  no  evidence  to  show  that  the  telegrams  came  from  the 
Company.  Admitting  that  Snyder  had  po  wer  to  sell  news  as 
agent  of  the  Company,  the  evidence  is  that  in  this  particular 
instance  he  did  it  for  himself.  As  to  authority  of  agents. 
Tench  v.  (?.  W.  Railway  Co.,  32  U.  C.  Q.  B.,  452.  This  case 
shows  that  the  act  must  be  done  in  the  ordinary  discharge  of 
his  duty.  Folkard  on  Slander  and  Libel,  427 ;  Evans  on 
Principal  and  Agent,  479 ;  Br  ice  on  Ultra  Vires,  476  ;  Dick- 
son  V.  Renter  ^  Td,  Co.,  L.  R.,  2  C.  P.  D.,  69.  The  latter 
case  shows  that  telegraph  companies  are  treated  leniently 
where  a  mistake  has  been  made    in   the  transmission  of  a 


The  damages  are  excessive.  The  only  evidence  of  special 
damage  is  that  of  Mathers,  who  was  instructed  to  buy  no 
more  exchange,  which  was  not  plaintiffs'  busineas.  The  tele- 
gram was  immediately  contradicted.  There  was  no  malice. 
The  despatch,  as  published,  differs  from  that  supplied. 
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Attorney-General,  contra. — The  point  that  plaintiffs  were 
not  identified  was  not  taken  at  the  trial.  The  telegram  is 
worded  ;  "  John  Silver  &  Co.,  wholesale  clothiers,  failed  to- 
day." The  plaintiffs'  writ  shows  that  Payne  was  a  partner. 
It  is  part  of  the  declaration  and  is  not  denied.  There  is 
evidence  that  Mathers  dealt  with  John  Silver  &  Co.,  and  that 
he  dealt  principally  with  Payne.  We  do  not  need  to  prove 
the  identity  of  the  plaintiffs.  If  the  defendants  libel  John 
Smith  they  are  bound  to  do  it  in  such  a  way  as  not  to  injure 
innocent  people,  and  every  John  Smith  who  is  injured  has  his 
action. 

The  paper  was  put  in  as  secondary  evidence  to  show 
what  the  libel  was.  There  are  no  degrees  of  secondary  evi- 
dence, and  we  have  the  right  tc  put  in  a  copy  if  we  ple&se. 
Mr.  Elder's  evidence  is  good  as  to  circulation  of  the  libel 
whether  the  paper  was  in  or  not.  The  only  difi*erence  between 
the  despatch  published  and  that  supplied  consisted  in  the 
emission  of  the  word  "  of  **  in  the  publication.  The  evidence 
against  the  Company  i^  as  strong  as  it  can  be.  We  know  of 
the  fact  of  the  agent  acting  as  manager  of  the  defendants' 
St.  John  office,  and  that  he  made  a  contract  to  supply  news 
to  Mr.  Elder,  under  which  this  message  was  delivered.  We 
have  the  fact  also  of  the  Company  owning  the  lines  and 
operating  them,  and  having  the  office  at  St.  John. 

As  to  the  selling  of  news,  a  corporation  is  liable  for  a  tort 
even  when  v^Uiyi  vires.  The  objection  could  only  avail  in 
matters  of  contract.  Mulfield  v.  South  Eastern  Railway  Co,, 
El.  Bl.  &  El.,  115.  The  Company  are  liable  where  their 
property  is  used.  Brice  on  UUra  Viree,  474  \  1  H,ik  C,  526  ; 
AngeU^s  Ames  on  Corporations,  sections  9  &  387,  (ed.  1871) ; 
FoUcard  on  Slander  and  Libel,  355;  id,,  p.  123,  168,  169, 
293.  As  to  damages,  see  U  C.  B,,  595 ;  W  C  B.,  596.  As  to 
authority,  6  Oray^  450.  Independently  of  Snyder's  evidence, 
it  is  enough  that  the  message  was  received  over  the  defend- 
ants' lines.  Mayne  on  Damages,  366 ;  citing  16  M,  &  TT.,  319. 
As  regards  excessive  damages,  the  evidence  is  sufficient  to 
sustain  the  verdict.  There  is  evidence  of  extensive  circulation 
of  the  paper  of  which  this  is  a  copy.  The  evidence  of 
Mathers  and  McKeen  shows  that  persons  residing  in  another 
province  withdrew  their  business  in  consequence  of  the  pub- 
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lication.  The  evidence  of  Mathers  establishes  identity  by 
showing  that  in  consequence  of  the  libel  he  was  led  to  stop 
dealing  with  this  firm.    It  shows  also  the  injury. 

There  is  no  evidence  of  the  item  having  been  contradicted 
in  the  LwHy  Telegraph.  The  paper  was  identified  by  the 
commissioner,  but  not  tendered  at  the  trial.  In  the  case  of  a 
business  man  who  is  libelled  he  is  not  required  to  go  into  nice 
calculations  before  the  jury  as  to  the  extent  of  damage. 
There  was  evidence  for  the  jury  that  the  failure  resulted  from 
the  publication  of  the  libel.  If  the  other  side  wish  to  get 
rid  of  this  they  must  give  evidence.  6  Taunts  443;  H 
A.AE.,(N.8.)\^o\  L.K^lEx.  Z).,  91;  L.  R,1Q.B.,686} 
1  RSC.,8]  1  E,A  B.,  859  ;  Mayne  on  Damages,  363. 

Rigby,  Q.  C,  in  reply. — The  Attorney-General  relies  on 
allegations  in  the  declaration  and  uncontradicted  to  show 
identity,  and  to  prove  that  the  Dominion  Telegraph  Company 
were  the  proprietors  of  a  line  between  St.  John  and  Halifax 
and  had  ofiices  in  these  places.  The  declaration  would  be 
good  without  these  statements,  which  are  merely  allegations 
of  evidence.  The  plea  in  effect  is  a  denial  of  the  allegations. 
If  not  it  would  be  necessary  to  make  a  transcripticm  of  the 
declaration  in  the  negative. 

DesBabres,  J.,  now,  (January  8th,  1881,)  delivered  the 
judgment  of  the  Court : — 

This  is  an  an  action  of  libel,  in  which  the  plaintiffs  in  the 
first  count  of  their  writ  or  declaration  allege  that  before  the 
time  of  the  committing  of  the  grievances  complained  of  they 
were  merchants  carrying  on  business  by  wholesale  and  retail 
at  Halifax,  under  the  name  of  John  Silver  &  Co.,  and  the 
defendants  were  before  and  at  the  said  time  the  proprietors 
of,  and  by  their  servants  and  agents  managed  and  conducted 
a  certain  system  of  electric  telegraph  upon,  along  and  over 
certain  lines  of  electric  telegraph  owned  by  them,  tod  that 
whilst  the  plaintiffs  were  such  merchants  and  carrying  on 
business  as  aforesaid,  the  defendants  wrongfully,  falsely  and 
maliciously,  by  means  of  said  telegraph,  transmitted,  sent  and 
published  from  their  office  in  the  city  of  Halifax  to  their 
office  in  the  city  of  St.  John  in  the  Province  of  New  Bruns- 
wick, and  there  falsely  and  maliciously  caused  to  be  written. 
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printed,  copied,  circulated  and  publ]|^ed  fhe  false,  malicious 
and  defamatory  message  following,  of  and  concerning  the 
plidntiffs,  that  is  to  say ;  **  John  Silver  &;  Co.,  (meaning  the 
plaintiffs,)  wholesale  and  retail  clothiers  of  Qranville  Street 
have  failed,  liabilities  heavy,"  meaning  thereby  that  the  said 
plaintiffs  had  failed  and  become  bankrupt,  and  unable  to  pay 
their  debts  in  full  and  were  unable  to  continue  their  business, 
whereby  the  plaintiffs'  credit  was  impaired  and  their  business 
and  reputation  seriously  injured.  By  the  second  count  the 
plaintiff  allege  that  the  defendants  before,  &c,  were  the  own- 
ers and  proprietors  of  a  system  of  electric  telegraph  upon, 
along  and  over  certain  lines  of  electric  telegraph,  thereby  con- 
necting and  having  connection  between  the  city  of  Halifax 
and  the  city  of  St  John  in  the  Province,  of  New  Brunswick 
and  other  cities  and  centres  of  trade  in  the  Doihinion  of 
Canada  and  in  the  United  States,  and  plaintiffs  were  then 
merchants  carrying  on  business  in  the  city  of  Halifax ;  that 
defendants  on  and  by  means  of  said  telegraphic  lines  owned 
and  used  by  them  &x^,  for  the  transmission  of  intelligence  by 
telegraph,  wrongfully,  falsely  and  maliciously  transmitted, 
sent  and  published  from  their  office  in  the  city  of  Halifax  to 
their  office  in  the  city  ot  St.  Jqbn  in  the  Province  of  New 
Brunswick  and  to  their  offices  in  the  city  of  Montreal  in  the 
Province  of  Quebec,  and  to  other  cities  in  the  Dominion  of 
Canada  and  in  the  United  States  of  America,  and  there  falsely 
and  maliciously  caused  to  be  wiitten,  printed,  copied,  circu- 
lated and  published  in  divers  ways,  amongst  others  by 
copying  and  publishing,  &c„  in  the  St.  John  Daily  Telegraph 
newspaper  and  other  newspapers,  and  circulating  sheets  in 
the  said  city  of  St.  John  and  elsewhere,  the  false,  malicious 
and  defamatory  message  following,  of  and  concerning  the 
plaintiffs,  that  is  to  say ;  *"  John  Silver  &  Co.,  (meaning  the 
plaintiffs),  wholesale  clothiers  of  Granville  Street  have  failed, 
liabilities  heavy,"  meaning  thereby  that  the  said  plaintiffs  had 
failed  and  become  bankrupts  and  were  unable  to  pay  their 
debts  in  full,  &C.,  whereby  the  plaintiffs'  credit  was  impaired, 
&C.  AdH  by  the  third  count  the  plaintiffs  allege  that  before, 
&C.,  they  were  dry  goods  merchants,  &c.,  and  the  defend- 
ants were  then  the  proprietors  of,  and  by  their  servants 
and  agents  managed  and  conducted  a  certain  system  or  line 
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of  electric  telegraph,  owned  and  used  by  them,  upon,  along, 
and  over  cerjbain  lines  of  telegraph  connecting  with  the  said 
defendants'  said  lines  for  the  purpose  of  enabling  them  to 
transmit  messages  from  place  to  place  in  the  Dominion  of 
Canada  and  the  United  States  of  America,  and  that  the  said 
defendants  promised  and  agreed  to  and  with  the  proprietor 
of  the  St.  John  Daily  Telegraph  newspaper  and  entered  into 
an  arrangement  with  such  proprietor  and  publisher  whereby 
they,  said  defendants,  agreed  to  collect  and  transmit  by  means 
of  their  said  line  or  system  of  electric  telegraph,  news  des- 
patches to  the  said  newspaper  from  time  to  time ;  and  it  was 
also  further  agreed,  arranged  and  un  derstood  by  and  betweea 
the  said  parties  that  the  said  proprietor  or  publisher  would 
pay  the  defendants  for  all  such  messages  as  said  defendants 
should  transmit  to  them,  and  such  proprietor  and  publisher 
should  publish  in  said  newspaper;  and  the  plaintiffs  allege 
that  in  pursuance  of  such  arrangement  and  agreement  the 
defendants  wrongfully  and  maliciously  by  means  of  the  said 
telegraph,  transmitted  and  sent  and  published  from  the 
defendants'  oflSce  in  Halifax  to  their  oflice  in  St  John,, 
and  there  falsely  and  maliciously  caused  to  be  written,, 
printed,  copied,  circulated  and  published  the  false,  malicious 
and  defamatory  message  following,  of  and  concerning  the 
plaintiffs,  that  is  to  say ;  "  John  Silver  &  Co.,  (meaning  the 
plaintiffs,)  wholesale  clothiers  of  Granville  Street  have  failed^ 
liabilities  heavy,"  meaning  thereby  that  the  plaintiffs  had 
failed  in  their  business  and  were  and  had  become  bankrupt, 
&c.,  whereby  manjf  customers  who  had  theretofore  dealt  with 
plaintiffs  ceased  to  do  so,  and  plaintiffs'  credit,  business  and 
reputation  were  greatly  damaged. 

To  the  first  count  of  plaintiffs'  declaration  the  defendants 
say  that  they  did  not  cause  to  be  written,  printed  and  pub- 
lished the  words  alleged  therein.  For  a  second  plea  to  the 
same  count  defendants  say  they  did  not  cause  to  be  printed 
and  published  of  the  plaintiffs  the  words  therein  alleged 
falsely  and  maliciously.  To  the  second  count  they  say  that 
they  did  not  cause  to  be  printed  and  published  by  copying  or 
causing  to  be  copied  and  published  in  the  St.  John  Daily 
Telegraph  newspaper  and  in  other  newspapers  in  the  city  of 
St  John,  as  alleged.    For  a  second  plea  to  the  same  count 
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defendants  flay  that  they  did  not  wrongfully,  falsely  and 
maliciously  ti-ansmit  and  publish  from  their  office  in  Halifax 
to  their  offices  in  St.  John,  Montreal,  and  other  cities  in  the 
Dominion  of  Canada  or  in  the  United  States  of  America,  and 
did  not  falsel}'^  and  maliciously  cause  to  be  written,  printed 
and  published,  the  false,  malicious  and  defamatory  message  of 
and  concerning  the  plaintiffs  in  this  count  alleged.  And  for 
a  second  plea  to  the  same  count  they  say  that  the  plaintiffs 
were  not,  by  reason  of  the  alleged  publication,  impaired  in 
their  business  or  reputation  or  injured  in  their  credit,  &c. 
To  the  third  count  defendants  say  that  they  did  not  promise 
and  agree  with  the  proprietor  or  publisher  of  the  St.  John 
Daily  Tdegi^aph  newspaper  or  enter  into  any  arrangement 
with  him  in  the  manner  alleged  in  that  count,  nor  did  they, 
in  pursuance  of  such  an  arrangement,  transmit  and  publish 
falsely  and  maliciously  the  alleged  message.  And,  lastly,  for 
a  second  plea  to  the  same  count,  the  defendants  say  that  the 
plaintiffs  were  not,  by  reason  of  said  message,  injured  in  their 
credit,  business  or  reputation,  and  did  not  lose  any  customers 
that  had  theretofore  dealt  with  them. 

The  issues  joined  on  these  pleas  were  submitted  to  the 
jury  empannelled  to  try  the  cause  by  my  brother  McDonald, 
who  explained  their  purpoii),  and  instructed  them  as  to  the 
law  bearing  on  the  case,  and  they,  under  the  charge  of  the 
learned  Judge,  to  which  no  objection  was  taken,  found  a  ver- 
dict for  the  plaintiffs  for  $7000  damages,  which  is  now 
sought  to  be  set  aside ;  and  the  question  is  whether  this  ver- 
dict, found  on  full  consideration  of  the  evidence,  can  be 
sustained  or  ought  to  be  set  aside  on  any  of  the  grounds 
taken  in  the  rule.  The  grounds  on  which  the  verdict  is 
attacked  are,  Lst,  that  it  is  against  law  and  evidence ;  2nd, 
for  the  improper  reception  of  evidence,  and,  3rd,  because  the 
damages  found  by  the  jury  are  excessive. 

In  support  of  the  first  ground  it  was  contended  by  the 
plaintiffs^  counsel  at  the  argument  that  there  was  no  evidence 
of  the  identity  of  the  plaintiffs,  in  other  words,  no  evidence 
to  show  that  they  are  the  persons  referred  to  in  the  libel  com- 
plained of,  who  are  described  therein  as  John  Silver  &  Co., 
wholesale  and  retail  clothiers  in  Granville  Street,  while  the 
plaintiffs  describe  themselves  as  wholesale  and  retail  mer- 
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chants  in  Halifax,  doiqg  business  under  the  name  of  John 
Silver  &  Co.  There  being  no  evidence  of  the  existence  of 
any  firm  doing  business  in  Qranville  Street  of  the  name  of 
John  Silver  &  Co.,  other  than  that  of  the  plaintifis,  I  think 
the  jury  were  well  warranted  in  coming  to  the  conclusion 
that  the  libel  complained  of  unmistakably  pointed  to  and 
referred  to  them.  This  objection  was  not  taken  at  the  trial 
and  it  ought  not  to  have  been  taken  at  the  argument. 

It  was  also  contended  that  the  St.  John  Daily  Telegraph 
newspaper,  in  which  the  message  or  libel  transmitted  over  the 
defendants'  line  of  telegraph  was  inserted,  ought  not  to  have 
been  received, there  being  no  evidence  of  any  authority  from  the 
defendants  to  Mr.  Snyder  to  publish  or  cause  the  said  message  to 
be  published,  and  no  evidence  to  connect  the  defendants  either 
with  its  transmission  or  publication.  It  appears  to  me  that  the 
testimony  of  Mr.  Elder,  taken  before  Mr.  Twining,  a  commis- 
rfoner,  goes  far  to  shew,  if  it  does  not  expressly  shew,  the 
connection  of  the  defendants  with  the  transmission  of  the 
message  fi*om  their  office  at  Halifax,  and  of  its  publica- 
tion in  the  St.  John  Daily  Telegraph  newspaper,  also. 
Mr.  Elder  says ;  "  My  attention  was  called  to  the  telegram 
under  the  head  of  Halifax,  on  the  first  page  of  the  7th 
January,  1879,  on  the  same  day.  It  was  corrected  in  the 
evening  edition.  I  got  the  telegram  from  the  defendants  stating 
that  the  prior  telegram  was  incorrect  on  the  same  day  in  time 
for  the  evening  edition," — thus  clearly  admitting  the  trans- 
mission of  the  first  telegram,  and,  by  the  second,  pronouncing 
it  to  be  incorrect. 

It  was  further  contended  that  the  original  telegraphic 
measage,  if  any  such  was  ever  sent,  ought  to  have  been 
produced  on  the  trial,  instead  of  which  an  article  pur- 
porting to  be  a  copy  of  it  published  in  the  St.  John  Daily 
Telegraph  newspaper  was  improperly  put  in  and  received. 
The  evidence  of  Mr.  Elder  furnishes  a  complete  answer  to 
this  objection.  He  says;  ''I  did  not  make  search  for  the 
telegram  referred  to  in  the  subpoena;  there  was  no  use 
in  my  doing  so ;  I  never  had  the  custody  of  the  telegram ; 
I  never  saw  this  telegram  at  all ;  the  telegrams  were 
received  by  officials  in  the  office,  and  not  generally  seen 
by  me ;  they  are  generally  destroyed  the  morning  after  they 
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are  received"  Now  if  the  original  telegram  was  destroyed, 
as  it  may  fairly  be  presumed  from  the  testimony  of  this 
witness  to  have  been,  a  copy  of  it  was  clearly  admissible,  and 
there  therefore  is  nothing  in  this  objection. 

The  next  objection  is  that  Snyder  had  no  authority  from 
the  defendants  to  enter  into  any  contract  with  Mr.  Elder  for 
the  supply  of  news  over  their  telegraphic  line,  and  that 
defendants  are  not  responsible  for  any  sale  of  news  effected, 
by  him  in  their  name,  or  for  the  publication  by  him  of  the 
libel  complained  of.  There  is  not,  it  is  true,  any  express 
evidence  to  show  that  Snyder  was  appointed  by  the  defend- 
ants as  their  agent,  but  there  is,  I  think,  ample  evidence  to 
warrant  the  jury  in  arriving  at  the  conclusion  that  he  was 
acting  as,  and  was  in  point  of  fact  their  agent  at  the  time  the 
message  was  sent  over  the  defendants'  line  of  telegraph,  and 
when  it  passed  through  the  hands  of  the  officials  of  the  St  John 
Daily  Telegraph  newspaper  for  publication.  The  evidence 
of  Mr.  Elder  on  this  point  is  to  my  mind  exceedingly  strong. 
He  says;  "It  is  an  important  part  of  the  business  of  my 
paper  to  publish  telegraphic  news ;  I  take  a  good  deal  of 
news  from  the  defendants'  company,  from  the  Upper  Pro- 
vinces and  Maritime  Provinces,  including  Halifax;  that 
practice  has  continued  from  soon  after  the  defendants'  com- 
pany was  established  prior  to  7th  January,  1879.  We  only 
pay  for  such  telegrams  as  we  are  able  to  use ;  we  get  a  large 
quantity  which  we  often  do  not  use  for  want  of  space  or 
having  more  interesting  matter ;  in  the  use  of  telegrams  sup- 
plied to  us  by  the  Dominion  Telegi-aph  Company  we  only  pay 
for  such  as  we  use.  The  Dominion  Telegraph  Company  has 
an  office  at  St.  John,  N.  B. ;  Mr.  Snyder  is  the  head  man 
there ;  he  has  been  there  from  the  first  establishment  of  the 
Company."  If,  therefore,  Snyder  was  the  head  man,  that  is 
to  say,  the  manager  and  agent  of  defendants'  Company,  as  we 
may  from  this  evidence  consider  him  to  have  been,  it  follows 
that  anything  he  said  or  did  in  that  character  was  binding  on 
the  defendants.  Elder  further  on  says ;  "  I  had  a  conversation 
with  Mr.  Snyder  about  that  first  telegram  ;  I  complained  to 
him  of  that  telegram,  which  we  had  to  correct ;  he  expressed 
his  regret  that  it  had  occurred  ;  I  complained  to  him  that  the 
matter  we  had  received  from  him  was  not  correct,  and  that  it 
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was  a  serious  matter  for  us  that  it  should  not  be  correct ;  his 
reply  was  that  they  were  very  sorry  about  it,  and  would 
caution  the  party  who  had  transmitted  it  to  be  more  careful 
in  the  future,  or  words  to  that  effect."  Again  he  says; 
"  Snyder  informed  me  that  he  had  received  the  news  in  the 
telegram  from  the  paity  in  Halifax  who  compiled  the  news 
for  him  ;  I  do  not  think  the  name  of  the  Company  was  used 
at  all ;  my  transactions  were  entirely  with  Mr.  Snyder ; 
I  take  it  that  he  was  acting  as  the  agent  of  the  Company ; 
the  tolls  for  our  telegrams  were  settled  weekly  or  monthly 
when  the  bills  were  sent  in  ;  there  is  not  any  other  telegram 
published  in  my  paper  of  7th  January,  1879,  under  the  head 
of  "  Halifax  "  except  that  already  referred  to ;  I  only  know 
that  Snyder  is  manager  of  defendants'  Company  from  seeing 
him  in  their  office  and  paying  him  the  bills  of  the  Telegraph 
Company ;  I  only  know  that  they  are  the  bills  of  the  Dominion 
Telegraph  Company  from  the  fact  that  they  are  rendered  in 
their  name  by  Snyder."  It  would  have  been  strange,  indeed, 
if,  with  such  evidence  as  this  before  them,  the  jury  could  have 
entertained  any  doubt  as  to  the  agency  of  Snyder.  That 
agency  being  established,  there  could  be  no  doubt  in  the 
minds  of  the  jury  for  whom  their  verdict  ought  to  be. 

I  think  they  were  right  under  the  evidence  in  finding  a 
verdict  for  the  plaintiffs,  and  the  only  question,  according  to 
my  view  of  this  case,  remaining  for  consideration  is,  whether 
the  verdict  can  or  ought  to  be  set  aside  on  the  ground  of  the 
damages  awarded  being  excessive.  Governed  by  the  decisions 
of  the  English  Courts,  this  Court  has  rarely,  if  ever,  set  aside 
the  verdict  of  a  jury  solely  on  the  ground  of  excessive 
damages.  A  case  may,  however,  arise  in  which  a  strict 
adherence  to  the  rule  would  work  great  injustice.  In  such  it 
would  be  our  duty  to  interfere  to  prevent  such  a  result,  and 
the  question  is  whether  this  is  a  case  of  that  kind.  The 
verdict,  it  is  true,  compared  with  such  as  have  generally  been 
given  in  this  country  in  cases  of  this  nature,  is  for  a  sum 
which  sounds  large,  it  may  be  larger  than  we  ou selves  if 
empannelled  as  a  jury  would  have  given;  but  we  have  to 
consider  whether,  in  view  of  the  circumstances,  it  is  so  dis- 
proportionate to  the  damage  which  the  plaintiffs  may  have 
sustained  as  to  render  it  an  imperative  duty  on  our  part  to 
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set  the   verdict  aside  on  that  ground.     It  must  be  borne  in 
mind  that   this  is  a  peculiar  case,  in  which  the  defendants 
as  proprietors    of  a   certain   line   of  electric   telegraph   are 
charged  with  transmitting  a  false  and  malicious  message  of 
and  concerning  the  plaintiffs  over  that  line,  from  their  office 
at  Halifax  to  their  office  at  St.  John,  and  by  and  through 
their  servants   causing  it  to  be  published  in  a   newspaper, 
having,  as  it  was  proved,  a  terge  circulation  not  only  in  the 
Maritime   Provinces,    but"  having  also   a  circulation  in  the 
Provinces  of  Quebec  and  Ontario,  and  in  the  United  Statesj 
with  A  limited  circulation  in  England  as  well.     It  was,  there- 
fore, a  libel  calculated  to  affect  the  standing  of  ^the  plaintiffs 
to  a  great,  if  not  to  a  ruinous  extent,  for  which  a  jury  might 
well  feel   warranted   in   finding   exemplary   damages.     The 
question  of  da  nages  was  solely  within  the  province  of  the  jury, 
and  they  havi.  g  exercised  their  own  discretion  and  judgment 
in  the  matter, .  nd  awarded  to  the  plaintiffs  such  damages  as 
they  no  doubt  thought  right,  I  am  not  disposed  for  one  to 
interfere  witPiheir  decision,  and  will  not  venture  to  express 
the  opinion  that  the  sum  they  have  awarded  is,  under  the 
circumstances,  too  large.     I  have  carefully  examined  the  cases 
bearing  on  this  subject,  to  which  I  may  say  my  attention  has 
been  heretofore  repeatedly  directed,  and  among  them  I  cannot 
find  one  to  satisfy  my  mind  that  this  Court  would  be  war- 
ranted in  setting  aside   the  verdict  in  a  case  like  this  for 
excessive  damages,  which,  though  they  may  seem  large,  cannot 
be  said  to  be  enormous,  and  where  the  learned  Judge  who 
tried  the  cause  has  expressed  no  dissatisfaction  therewith. 
The  following  cases  will  show  how  exceedingly  reluctant  the 
Courts  ever  have  been  to  interfere  with  the  decisions  of  juries 
on  this  ground  :—2  Wilson,  160  ;  Id,  205  ;  hi,  405  ;  3  Wila., 
61 ;  3  Burr.,  1845  ;  2  Z  R,  166  ;  4  T.  R,  651 ;  7  Bing,,  316 ; 
8  M.  Jk  W.,  133 ;  9  ExcL,  472 ;  1  G,  B.,  841 ;  ^  B.  dk  C,  427. 
I  think  the  verdict  ought  to  be  sustained,  and  that  the 
rule  nisi  for  setting  it  aside  ought  to  be  discharged  with  costs^ 

Weatherbe,  J.,  delivered  the  following  dissentient  opinion: 

The  several  counts  of  this  declaration  are  special  in  their 

nature,  and  it  is  to  be  observed  that  each  count  contains  a 

number  of  allegations  of  which  no  proof  was  offered.    There 
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is  a  distiuctioQ  between  an  averment  the  whole  of  which 
may  be  dispensed  with  without  invalidating  a  count,  and  an 
averment  containing  matter  necessary  to  the  validity  of  the 
count  coupled  with  other  matter  unnecessarily  introduced, 
and  plaintiffs  sometimes  fail  in  the  latter  case,  when  upon  a 
review  of  the  evidence  there  is  an  absence  of  proof  of  an  im- 
material circumstance,  as  to  which,  though  it  need  not  have  been 
stated,  having  been  introduced  it  has  been  held  necessary  that 
proof  of  the  same  should  have  been  offered  as  laid.  It  struck 
me  on  the  argument  that  the  want  of  proof  of  allegations,  set 
out  perhaps  with  more  particularity  than  necessary,  might 
result,  under 'Ihe  principle  mentioned,  in  the  plaintiffs'  failure 
here.  There  may  be  doubt  on  this  part  of  the  case,  and  it  is 
unnecessary  for  me  to  decide  the  point,  for  I  have  no  doubt 
there  is  an  absence  of  proof  of  a  material  allegation  in  the 
declaration,  and  I  think  there  is  a  fatal  defect  in  the  declara- 
tion in  an  action  of  this  kind,  and  there  are  other  reasons 
why  I  cannot  agree  with  my  learned  brother  DesBarres 
who  delivered  the  opinion  of  the  Court. 

John  Silver  and  Abraham  Martin  Payne  are  the  plaintiflfe 
in  this  action.  The  defendants  are  alleged  to  have  published 
of  and  concerning  these  plaintiffs,  (in  the  words  of  the  decla- 
ration), that  "John  Silver  and  Company,"  (meaning  the 
plaintiffs),  *'  wholesale  and  retail  clothiers  of  Granville  Street, 
have  failed,  liabilities  heavy."  By  their  pleas  the  defendants 
deny  that  they  published  the  alleged  matter  of  and  concerning 
the  plaintiffs.  The  question  of  identity  is  thus  put  plainly 
in  issue  between  the  parties.  The  substance  only  of  the 
issues  is  neceasary  to  be  proved,  but  the  statement  that  the 
words  complained  of  were  published  of  and  concerning  the 
plaintiffs  is  a  material  allegation,  and  must  be  supported  by 
evidence. 

The  ground  taken  by  Mr.  Rigby  was  that  there  is  no 
evidence  to  show  that  Abraham  Martin  Payne,  or  indeed 
either  of  the  plaintiffs,  was  intended  by  the  reference  to  John 
Silver  &  Company,  in  the  statement  complained  of.  "  Having 
proved  the  words,"  says  Folkard,  (Folkard'a  Slander  and 
Libdj  452,)  "  the  next  step  is  to  prove  their  application  to  the 
plaintiff.  This  is  usually  done  by  the  testimony  of  one  or 
more  witnesses  who  know  the  parties  and  circumstances,  and 
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can  state  their  judgment  and  opinion  on  the  application  and 
meaning  of  the  terms  used  by  the  defendant  as  alleged  in  the 
declaration  or  indictment."  In  this  case  no  evidence  what- 
ever was  offered  to  show  that  the  alleged  libel,  or  the  words 
"  John  Silver  &  Company,"  had  any  application  whatever  to 
the  plaintiffs  Silver  and  Payne,  or  either  of  them. 

The  meaning  of  the  words  "John  Silver  &  Company"  is 
introduced  in  the  declaration  by  an  innuendo,  viz.,  ''  meaning 
the  plaintiffs."  In  all  cases,  if  the  meaning  is  apparent  on  the 
face  of  the  published  matter,  an  innuendo  is  unnecessary,  and 
was  probably  unnecessary  in  this  instance,  as  it  was  neces- 
sary to  make  a  good  declaration  to  aver  that  the  words  were 
published  of  and  concerning  the  plaintiffs  and  without  any 
innuendo  evidence  that  plaintiffs  were  referred  to  .under  the 
style  of  John  Silver  &  Company,  and  that  these  words  applied 
to  them  would  have  been  receivable.  This  was  not  contro- 
verted on  the  argument,  and  the  only  answer  to  the  argument 
of  defendants'  counsel  on  this  point  was,  as  I  understood  it,  that 
the  necessity  of  this  evidence  was  dispensed  with  on  the 
ground  that  there  was  no  denial  in  the  pleas  of  an  allegation 
to  be  found  in  the  declaration  that  plaintiffs  were  merchants 
carrying  on  business  at  Halifax  under  the  name  of  John 
Silver  &  Co.  It  is  true  that  the  several  counts  of  the  decla- 
ration contain  such  an  allegation.  The  argument  of  plaintiffs' 
counsel  was  that  an  allegation  not  being  specially  traversed  must 
be  taken  to  be  admitted.  It  is  not  necessary  to  discuss  how  far 
this  is  correct  under  our  system  of  pleading  in  order  to  ascertain 
whether  proof  was  necessary  of  the  application  of  the  libel  to 
the  plaintiffs ;  for,  admitting  that  proof  may  be  dispensed  with, 
(and  there  is  none  in  the  minutes),  that  plaintiffs  did  business 
in  Halifax  under  the  name  of  John  Silver  &  Co.,  that  does  not 
go  far  enough,  inasmuch  as  it  is  not  stated  in  the  declaration 
before  me  that  the  said  firm  of  John  Silver  &  Co ,  doing  Busi- 
ness in  Halifax,  is  the  same  firm  as  that  mentioned  in  the 
publication  complained  of,  as  John  Silver  &  Co.,  wholesale 
dothierd  of  Granville  Street.  It  is  true  that  there  is  thy 
statement  in  the  declaration,  as  we  have  seen,  that  the  words 
'*  John  Silver  &  Co.,"  and  the  other  words  of  the  libel  were 
spoken  of  and  concerning  the  plaintiff,  but  this  is  distinctly 
traversed  by  the  plea.    It  was  the  issue  to  be  proved,  and 
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without  proof  of  which  the  verdict  cannot  be  supported,  and 
no  evidence  was  offered  to  substantiate  it. 

Respecting  the  absence  of  avernient  to  support  an  action 
of  this  kind  for  what  is  called  defamation  of  one  in  his  trade 
or  calling,  I  have  to  observe  that  if  these  plaintiffs  are  to 
recover  in  this  action  they  must  recover  on  the  ground  of  an 
injury  done  to  them  in  that  way, — that  is  in  their  business  or 
trade, — ^and  they  have  no  other  grievance  or  ground  for  the 
recover}''  of  damage.  In  this  declaration  the  words  are 
alleged  to  be  spoken  of  plaintiffs  with  the  usual  conclusion, 
"  whereby  and  by  reason  whereof  the  plaintiffs'  credit  was 
impaired,"  &c.  The  forms  invariably  given,  so  far  as  I  am 
aware,  in  the  practice  books  require  an  averment,  after  setting 
forth  the  occupation  and  profession,  that  defendant  falsely 
and  maliciously  wrote  and  published  of  the  plaintiff  in  relation 
to  his  said  business,  the  words  complained  of.  (See  the  forms 
in  Chitty*8  Pleading  and  Bullen  A  Leake,  and  especially  the 
various  forms  in  Folkavd.)  I  have  looked  at  a  large  num- 
ber of  reported  cases,  where  the  declaration  is  set  out,  and  in 
none  of  them  do  I  find  a  declaration  whei'e  the  words  are  not 
charged  as  having  been  used  in  relation  to  plaintiffs  business. 
This  is  the  very  gist  of  the  action.  Unless  the  words  com- 
plained of  here  are  so  used  they  are  not  defamatory,  and 
nowhere  in  the  declaration  are  they  charged  as  having  been 
published  of  plaintiffs'  business.  I  do  not,  therefore,  see  how 
the  verdict  is  to  be  supported  or  the  action  maintained.  The 
innuendo,  it  is  true,  alleges  damage  to  the  business,  but  the 
innuendo  cannot  cure  a  defective  averment  or  supply  a 
material  allegation,  and  the  innuendo  here  was  unnecessary, 
because  if  these  words  had  been  alleged  to  have  been  used  of 
and  concerning  the  plaintiffs'  in  their  business  ihey  were  large 
enough  according  to  the  authorities  without  innuendo. 

My  opinion  respecting  the  insufliciency  of  the  declaration 
is  strengthened  by  an  examination  of  the  authorities.  At  one 
time  it  was  stoutly  contended  at  the  bar  that  no  action  of 
libel  would  lie  by  partners,  or  at  any  rate  that  the  action,  being 
for  a  tort  would  not  lie  unless  a  joint  interest  or  joint  damage 
was  disclosed.  For  it  was  argued  that  a  recovery  in  this 
joint  action  would  be  no  bar  to  a  separate  action  by  each  of 
the  partners  for  his  share  in  the  alleged  damage;  and  in 
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Foster  et  al.  v.  Lawson,  Best,  C.  J.,  said  this  was  not  like  a 
case  where  several  persons  were  charged  with  being  jointly 
concerned  in  a  murder,  where  each  must  sue  separately, 
because  here  the  joint  interest  of  the  partners  was  affected, 
and  in  dealing  with  the  question  of  separate  damage  he  said  he 
did  not  see  how  there  could  be  any,  and  added  ;  "  If,  however, 
a  co-pai-tuership  be  libelled,  and  the  libel  contains  something 
which  particularly  affects  the  character  of  the  firm,  I  think  a 
joint  action  could  be  maintained  against  the  libeller,  who 
would  have  less  reason  to  complain  of  such  proceedings  than 
he  would  have  if  each  partner  brought  a  separate  action  for 
the  injury  done  to  the  firm."  And  Parke,  J.,  said  it  was  not 
necessary  to  decide  whether  a  recovery  in  the  joint  action 
could  be  pleaded  to  separate  actions  :  "  but,*'  he  said,  "  if  the 
partnera  have  been  injured  in  their  separate  capacities  they 
have  each  a  right  to  maintain  his  separate  action."  It  appears 
to  me  that  if  the  plaintiffs  could  have  judgment  in  this  action 
upon  the  allegation  that  the  words  were  spoken  of  the  plain- 
tiffs, and  not  of  them  in  relation  to  their  business,  as  is  the 
practice,  that  the  verdict  here  could  not  be  pleaded  in  bar  to 
an  action  brought  by  charging  that  the  words  were  spoken  of 
them  in  and  concerning  their  business.  ♦ 

I  am  also  of  opinion  that  there  is  no  evidence  to  shew 
that  these  defendants  are  liable  for  the  acts  of  Snyder.  The 
contention  for  defendants  was  that  under  the  statute  incor- 
porating the  Companj',  the  distribution  of  news  to  the  press 
by  one  acting  for  them  being  idtra  vires,  must,  to  render 
them  liable,  be  brought  home  directly  to  defendants,  and  that 
it  was  not  enough  to  show  that  the  publication  was  by  their 
agent,  and,  secondly,  that  Snyder  was  not  proved  to  be  their 
agent  for  any  purpose. 

There  Hioes  not  seem  to  me  to  be  evidence  to  establish 
agency  on  the  part' of  Snyder,  and  it  appears  to  me  that  if  he 
was  the  agent  of  the  defendant  coi-poration  the  grievance 
complained  of  was  shewn  to  be  an  act  of  his  own  beyond  the 
scope  of  any  authority  which,  under  the  act  of  incorporation 
or  otherwise,  appears  for  which  defendants  are  under  this 
evidence  to  be  held  liable. 

Then  I  have  been  led  to  the  conclusion  that  evidence 
objected  to  on  the  trial  was  improperly  received.    It  was 
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urged  before  us  at  the  ar^ment  by  defendants*  counsel  that 
it  was  not  in  proof  that  the  copy  of  the  alleged  libel  which 
the  witness  Elder  produced  in  the  Daily  Telegraph  newspaper 
of  the  7th  January  was  ever  distributed  or  read,  and  therefore 
there  was  no  publication.  Usually  in  cases  of  this  kind  the 
publication  is  proved  *by  some  person  who  has  bought  a  copy 
of  the  paper  complained  of,  and  read  the  offensive  matter 
therein.  The  witness  Elder  does  not  even  say,  I  think,  that 
any  copy  or  copies  of  that  edition, — that  is,  of  the  7th  January, 
— were  circulated  or  distributed.  Therefore  it  is  argued  that 
paper  could  not  have  been  put  in  evidence  and  read  to  the 
jury.  It  was  objected  to  before  the  commissioner  who  took 
the  evidence,  and  it  was  agreed  at  the  trial  that  the  deposition 
was  to  be  read  subject  to  the  objections  marked  upon  it,  of 
which  this  is  one.  Then  the  witness  McEeen  was  permitted 
against  objection  taken,  to  testify  to  having  seen  a  communi- 
cation announcing  the  failure  of  plaintifis  in  the  Daily  Tele- 
graph newspaper, — he  could  not  say  of  what  date, — ^and  that 
he  in  consequence  instructed  his  agent  to  cease  doing  business 
with  the  plaintiffs.  This  must  have  contributed  to  increase 
the  damage,  and  this  evidence,  the  date  not  having  been  fixed, 
was,  I  am  of  opinion,  improperly  received. 

I  am  of  opinion,  also,  that  the  damages  are  excessive.  The 
only  evidence  of  the  publication  of  this  libel  that  I  think 
with  reason  can  be  urged  is  that  publication  by  the  messenger 
when  he  left  the  alleged  telegram  at  the  office  of  the  Daily 
Telegraph,  and  the  contradiction  of  this  took  place  the  next 
day.  There  is,  as  I  have  pointed  out,  in  my  view,  no  evidence 
of  its  ever  having  been  sent  abroad  or  made  public,  further 
than  its  publication  in  the  office  of  the  newspaper.  I  think  it 
should  not  escape  our  observation  that  neither  of  the  plaintiffs 
was  called  or  gave  evidence  at  the  trial,  and  their  .absence  is 
in  no  way  accounted  for.  We  have  no  proof  whatever  as  to 
the  extent  of  their  business  as  merchants,  except  that  they 
were  bu)  ing  exchange  on  credit  from  brokers,  whether  to  pay 
for  their  goods  or  not  we  cannot  say.  Whether  they  were 
solvent  or  insolvent  on  the  7th  January  does  not  appear.  It 
is  said  they  became  insolvent  afterwards.  No  one  doing 
business  in  Halifax,  except  Mathers,  agent  of  a  St.  John  firm 
of  brokers^  is  called  to  prove  the  nature  or  extent  of  plaintiffs' 
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busine.ss.  Ifc  appears  to  me  that  if,  under  this  state  of  matters 
a  verdict  for  this  amount, — a  very  large  amount  considering 
the  circumstances  of  this  country, — can  be  supported,  a  verdict 
for  a  plaintiff  for  damages  to  him  in  his  business  or  calling 
without  any  special  circumstances  whatever  for  a  very  much 
larger  amount  could  never  be  disturbed,  although,  for  all  that 
might  appear,  no  damage  whatever  might  ensue. 

I  can  only  regret  that  after  mature  deliberation  I  must  be 
held,  with  the  weight  of  authority  against  me  in  the  views  of 
my  brethren,  to  have  arrived  at  illogical  conclusions,  though  I 
must  confess  I  had  no  doubt  at  the  argument  that  the  verdict 
was  wrong,  and,  but  for  the  views  expressed,  would  now 
entertain  none. 


GRAHAM  v.   CHISHOLM  et  al. 

Ax  actioD  WM  brocight  agaliwt  one  of  the  defendants,  the  son  of  the  other  defendant,  for 
breech  of  promise  of  marriage,  in  which  a  Judgment  was  recovered  and  recorded.  Previously 
to  the  commenoement  of  such  action  the  son  had  paid  for  and  obtained  a  deed  of  certain 
land  which  wee  not  recorded,  and  it  was  allied  in  plaintiffs  writ  or  bill  that,  fearing  an 
adverse  Judirment  in  the  breach  of  promise  suit  the  son  had  destroyed  the  old  deed  and  pro- 
cured a  deed  of  the  property  te  be  made  to  his  father,  which  was  ante-dated  so  as  to  malce  It 
uppeu  to  have  been  delivered  before  the  commencement  of  the  action  for  breach  of  promise, 
although  in  fact  it  was  made  afterwards.  On  being  imprisoned  under  the  Judgment  In  the 
breach  of  promise  suit,  defendant,  the  son,  waa  set  at  liberty  on  condition  of  his  assigning  his 
interest  in  the  property  to  the  plaintiff  in  this  action,  oa  trustee  for  the  plaintiff  in  the  breach 
of  promise  suit,  which  he  did.  A  suit  in  Equity  was  then  brought,  in  which  plaintiff  prayed 
tliat  the  defendant  (the  father)  should  b»  decreed  to  convey  the  land  in  question  to  him  and 
aooount  for  the  profits.  The  Equity  Judge,  considering  that  the  destruction  of  the  eld  deed 
and  substitution  of  the  now  one  was  a  contrivance  between  the  father  and  the  son,  granted 
the  nUief  prayed  for,  and  the  full  Court,  having  arrived  at  the  same  conclusion  on  the  facts, 
affirmed  the  decision  of  the  Judge  in  Equity. 

This  was  an  appeal  from  a  decision  of  Ritchie,  E.  J.,  and 
was  argued  January  4ih,  1881,  before  Sir  Wm.  Youno,  C.  J., 
Ritchie,  E.  J.,  DesBarres  and  James,  JJ.  The  following 
is  the  decision  appealed  from  : — 

The  writ  sets  out  that  Jessie  Graham,  on  the  27th  July, 
1874,  commenced  an  action  against  the  defendant,  Peter 
Chisholm,  to  recover  damages  for  a  breach  of  promise  of  mar- 
riage, in  which  she  subsequently  obtained  a  judgment  for 
$1183.87,  which  was  recorded  to  bind  real  estate  about  the 
time  the  action  was  commenced.  Peter  Chisholm  agreed  to 
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purchase  from  one  Elizabeth  Graham  a  lot  of  land  at  New 
Glasgow,  who  in  pui-suance  of  the  agreement  conveyed  it  to 
him  by  deed  which  she  then  delivered  to  him  on  receivingfrom 
him  the  amount  of  the  consideration  money  ;  that  this  deed 
was  not  recorded,  and,  feaiing  that  the  action  brought  against 
him  would  result  unfavorably  to  him,  for  the  purpose  of 
defrauding  Jessie  Graham  and  preventing  her  from  obtaining 
payment  of  the  amount  of  any  judgment  she  might  obtain, 
Peter  Chisholm,  fraudulently  contriving  with  the  other 
defendant,  Donald  Chisholm,  his  father,  destroyed  the  deed 
which  he  had  received  from  Elizabeth  Graham,  and  induced  her 
to  execute  a  second  deed  to  Donald  Chisholm  ;  that  this  last 
mentioned  deed,  though  executed  in  the  month  of  November, 
1874,  was  ante-dated  the  6th  of  July  of  that  year,  and  was 
not  recorded  till  the  14th  June,  1876 ;  that  on  the  recovery 
of  the  judgment  against  him  by  Jessie  Graham  an  execution 
was  issued  upon  it,  under  which  Peter  Chisholm  was  arrested 
and  committed  to  jail ;  whereupon  he  applied  for  his  discharge 
under  the  Insolvent  Debtors*  Act,  and  the  Supreme  Court,  on 
appeal,  ordered  that  before  he  should  obtain  his  discharge  he 
should  execute  an  assignment  of  his  interest  in  the  lot  of  land 
in  question  to  the  plaintiff  in  trust  for  Jessie  Graham ;  this 
was  done  by  deed  dated  30th  June,  1876,  and  he  was  there- 
after discharged  from  custody.  The  praj'er  of  the  writ  is  that 
Donald  Chisholm  may  be  decreed  to  convey  the  said  land  to 
the  plaintiff  as  such  trustee,  ov  that  the  deed  to  Donald 
Chisholm  may  be  delivered  up  to  be  cancelled,  •  and  that  he 
may  be  ordered  to  account  for  the  profits  derived  from  the 
land,  and  that  in  the  meantime  he  may  be  enjoined  from 
conveying  it. 

The  evidence  clearly  shows  that  the  agreement  for  the 
purchase  of  the  land  was  made  by  Peter  Chisholm  from 
Elizabeth  for  himself  and  on  his  own  account.  Elizabeth 
Graham  says  that  she  knew  no  one  else  ia  the  transaction  ;  at 
her  request  the  lot  was  surveyed,  and  the  deed  prepared  by 
his  direction ;  he  brought  the  deed  to  her  for  execution ;  she 
signed  it  and  delivered  it  to  him  executed,  he  paying  the 
consideration  money,  $250,  out  of  which  she  returned  him  $10 
to  pay  the  cost  of   the  survey  and  the    preparation  of  the 
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deed;  he  took  the  deed  away  and  she  had  nothing  more  to  do 
\vith  the  land. 

The  sale  having  been  thus  completed  she  heard  no  more 
t)f  the  subject  till  the  month  of  November,  when  Peter 
Chisholm  came  to  her  with  another  deed  to  his  father,  Donald 
Chisholm,  which  ho  asked  her  to  execute,  which  she  did,  and 
he  then  destroyed  the  deed  which  she  had  first  executed.  She 
had  not  then,  and  she  seems  never  to  have  had,  any  com- 
munication with  the  father. 

The  purchase  was  made,  and  the  first  deed  given  in  June, 
1874,  before  the  commencement  of  Jessie  Graham's  action ; 
the  title  to  the  land  then  vested  absolutely  in  Peter  Chisholm. 
In  November  following,  when  'he  induced  Elizabeth  Graham 
to  execute  the  deed  to  his  father,  she  had  no  title  to  convey, 
having  previously  divested  herself  of  all  interest  in  the  land. 
This  deed  he  ante-dated  the  6th  July,  1874,  so  as  to  make  it 
appear  that  it  had  been  executed  before  the  commencement  of 
Jessie  Graham's  action,  which  was  the  27th  July  of  that  year, 
and  it  was  not  recorded  till  after  he  wsis  in  custody,  and  a  short 
time  before  he  obtained  his  discharge.  An  attempt  was  made 
on  the  part  of  the  defendants  to  show  that  the  original  pur- 
chase was  made  for  the  father  and  paid  for  out  of  his  funds, 
and  that  the  first  deed  should  have  been  to  him  and  was 
inadvertently  made  to  his  son  and  was  not  delivered.  There 
is,  in  my  opinion,  no  evidence  which  leads  to  such  a  conclusion; 
on  the  csontrary,  the  whole  evidence  leads  to  the  inference  that 
Peter  made  the  purchase  on  his  own  account,  and,  fearing  that 
•  judgment  would  be  obtained  against  him  in  the  action 
brought  against  him,  and  having  no  other  property  on  which 
an  execution  could  be  levied,  he  adopted  the  coui-se  he  did  to 
prevent  the  land  being  taken  to  satisfy  the  judgment,  to  which 
arrangement  his  father  lent  himself. 

It  was  argued  that,  admitting  the  purchase  in  the  first 
instance  to  have  been  made  by  Peter,  and  the  title  to  have  been 
conveyed  to  him,  and  that  the  destruction  of  the  deed  to  him 
did  not  divest  him  of  the  title,  yet  that  deed  never  having 
been  rejijistered,  Donald  was  entitled  to  priority  over  the 
plaintiff  s  deed  from  Peter,  which  was  subsequently  recorded  ; 
but  in  the  view  I  have  taken  of  the  case  that  cannot  be.  The 
registry  of  Donald's  deed  can  have  no  effect  whatever,  if  it 
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was  not  made  in  good  faith  ;  the  Registry  act  only  operate* 
in  favor  of  a  bona  fide  purchaser  for  valuable  consideration. 

It  was  contended  that  the  plaintiff  should  not  have  come 
to  this  Court,  as  his  remedy,  if  any,  was  by  ejectment  at 
Common  Law;  but  a  Common  Law  court,  while  it  might 
give  him  possession  of  the  land,  could  not  remove  the  cloud 
from  the  title  created  by  the  recorded  deed  to  Donald,  and,  as 
the  plaintiff  took  the  conveyance  in  trust  for  a  judgment 
under  the  Insolvent  Debtors'  Act,  his  duty  was  to  sell  the 
land,  and  out  of  the  proceeds  of  the  sale  to  pay  the  .amount 
due  on  the  judgment.  He  could  not  hope  to  effect  a  sale 
till  the  title  should  be  cleared,  and  this  could  only  be  effected 
through  the  instrumentality  of  this  Court.  I  therefore  think 
he  is  entitled  to  the  relief  he  seeks.  The  decree  will  be  with 
costs  against  both  defendants.  * 

The  damages  will  be  the  amount  of  rent  which  was  paid 
for  the  land  previous  to  the  purchase. 

Graham  for  appellant. — The  Insolvent  Act,  R.S.,  chap.  137, 
sec.  7,  only  contemplates  a  deed  made  by  the  debtor  to  the 
creditor,  and  not  to  a  trustee.  The  trusts  are  created  alto- 
gether by  the  statute.  This  deed  is  not  made  to  the  creditor, 
but  to  John  James  Graham  the  trustee,  and  I  contend  that  he 
has  no  standing  in  Court.  The  party  making  a  deed  not  con- 
templated by  the  Act  cannot  repudiate  it,  but  the  other  party 
cannot  say  he  holds  it  under  the  statute.  He  takes  as  an 
ordinary  purchaser  and  derives  no  assistance  from  the  statute 
incoming  into  the  Equity  Court  to  set  aside  the  previous 
conveyance.  The  plaintiff  can  have  no  better  right  to  set 
aside  prior  conveyances  than  Peter  Chisholm  would  have. 

The  deed  to  Peter  Chisholm  is  void  under  the  Registry 
act  as  against  the  deed  to  Donald  Chisholm,  and  also  the 
deed  from  Peter  Chisholm  to  John  James  Graham,  the  plaintiff; 
R.  S,,  chap.  79,  sec.  19.  There  is  no  evidence  of  fraud  on  the 
part  of  Donald  Chisholm.  The  deed  to  the  plaintiff  creates 
no  trust.  Being  made  to  the  plaintiff  simply  in  trust  for 
Jessie  Graham  it  vested  the  legal  and  equitable  estate  in  Jessie 
Graham.  Even  if  Peter  were  guilty  of  a  fraud,  so  far  as  the 
Registry  law  Is  concerned,  it  should  be  shown  whether  Donald 
had  knowledge  of  it.  (Sir  W.  Young,  C.  J. — The  question  is 
whether  there  was  fraud,  not  whether  there  was  actual  notice.) 
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As  to  registry,  see  Lawrence  v.  Straiten,  6  Gushing,  163; 
Wade  on  Notice,  sees.  227,  259,  260. 

Peter  could  have  conveyed  back  to  his  father,  as  the  land 
was  purchased  with  the  father's  money.  The  deed  vested  the 
property  in  Jessie  Graham ;  Perry  on  Trusis,  sees.  298,  300. 
(Ritchie,  E.  J. — A  trust  need  not  be  expressed.  Was  not  this 
in  trust  to  sell  to  pay  debts  ?)    There  is  no  trust  declared. 

The  Court  having  taken  a  recess,  Sir  W.  Young,  C.  J,  said, 
on  their  return,  that  they  had  considered  the  whole  matter, 
and  were  unanimously  of  opinion  that  the  father  must  have 
been  conversant  with  all  the  circumstances,  and  that  the 
substitution  of  the  new  one  was  an  understood  thing  between 
him  and  his  son.  The  Judge  in  Equity  had  arrived  at  this 
conclusion  at  the  hearing,  where  he  exercised  both  the  func- 
tions of  Judge  and  jury.  The  same  powers  extended  of 
necessity  to  this  appellate  tribunal,  and  justified  them  in 
drawing  a  like  inference.  The  case  having  been  fully  opened, 
they  thought  it  unnecessary  to  call  on  the  plaintiiTs  counsel 
and  occupy  further  time  with  the  argument  The  appeal  was 
therefore  dismissed. 


LANE  u  Mcdonald. 

All  aedon  of  Replerin  was  brouf  ht,  with  eovnte  in  trover  and  trespass,  for  a  larKS  qaanUty  oC 
eprooe  and  pine  logn  cut  f  mm  lands  in  the  township  of  Horton.  Plaintiff  claimed,  and  had  actual 
possession  of  the  land  under  an  agreement  made  in  187S,  wf  th  a  party  to  whom  the  lots  had  been 
«oDTejed  by  deed  in  1854.  The  defendant  attempted  to  set  up  a  title  under  proceedings 
adopted  at  a  meeting  of  the  inhabitants  of  the  township  in  1847,  held  for  the  purpose  of 
makinfiT  provision  for  the  poor,  by  which  certam  commissionen  were  aathoriaed  to  sell  vacant 
iaods,  iBcluding  as  it  was  claimed  the  lands  in  question,  but  the  Court  held  that  their  proceed- 
ings were  entirely  without  legal  warrant,  and  further,  that  there  was  no  adequate  proof  that 
the  lands  so  sold  included  the  lots  in  question.  Plaintiff  out  a  large  number  of  logs  from  the 
lands  in  dispute,  and  put  them  with  others  cut  from  other  l<>ts  in  a  boom  on  the  ioe,  and 
defendant  cut  500  trees  on  the  disputed  lot,  and  put  them  partly  inside  and  partly  outside  of 
tile  i^aintllTs  boom,  mixing  them  in  such  a  way  that  they  oouJd  not  be  distinguished  and 
then  claimed  the  whole  lot  as  his  own.  Plaintiff  then  seized  under  his  writ  of  replevin  all  the 
logs  that  he  oould  identify  and  enough  more  to  make  up  the  number  cut  by  himself  on  the 
disputed  land. 

Held,  that  even  if  part  of  the  logs  replevied  had  been  cut  by  defendant  on  land  to  which 
the  plaintiff  had  no  claim,  the  common  law  doctrine  of  mixture,  differing  from  that  of  the 
dvU  law,  gave  the  whole  of  them  without  account  to  him  whose  property  had  been  invaded, 
and  that  the  verdict  for  the  plaintiff,  which  was  taken  only  on  the  replevin  count,  oould  not  be 
set  aside,  as  the  possession  of  pbdntifl  was  sufildent  lo  entitle  him  to  recover  agahist  defend- 
Astk  a  wronc-deer. 
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The  facts  of  this  case  are  concisely  set  out  in  the  above 
head-note.  The  argument  of  the  rule  nisi  to  set  aside  the 
verdict  for  plaintiff  took  place  last  term  before  Sir  Wiluam 
Young,  C.  J.,  DesBarres,  Smith  and  James,  J  J. 

Rigby,  Q.  C,  for  rule. — No  verdict  could  be  given  on  this 
declaration, as  it  is  demurrable,  because  replevin  is  joined  with 
an  action  of  trespass  or  trover.  We  could  either  demur  or 
reserve  the  objection,  as  we  did  on  the  trial.  The  proper 
course  then  was  for  the  plaintiff  to  obtain  an  order  to  strike 
out  the  trover  and  trespass  counts.  The  counts,  separately, 
are  good.  It  is  the  joinder  that  makes  it  demurrable.  The 
plaintiff  gave  evidence  on  both  points  and  the  jury  found  on 
a  bad  writ.  Our  statute  draws  an  express  distinction  between 
replevin  and  other  actions.  (Young,  C.  J. — Can  he  not  enter 
a  nolle  pros  T)  An  amendment  cannot  be  made  after  trial. 
My  next  point  is  improper  reception  of  evidence.  I  refer  to 
the  plan  of  the  township.  There  was  no  proof  of  partition 
or  survey  or  preparation  of  the  original  plan.  The  original 
grant  gives  the  area  of  the  township  at  100,000  acres.  The 
grant  pro'^ides  for  a  partition  to  be  made  in  a  certain  way. 
It  was  upon  the  commissioners  to  fix  the  location  of  lots  31 5 
and  316,  because  that  was  all  plaintiff  was  given.  The  plaintiff 
never  had  a  deed  but  only  a  memo,  of  agreement.  I  admit 
that  if  we  have  not  a  better  title  we  cannot  claim  as  against 
the  plaintiff.  The  admission  of  the  plan  was  important  for 
plaintiff.  Church-ivardens,  dx.  v.  Vaughan,  2  R.  &  C,  438  ; 
Sangster  v.  Payzant,  Thomson's  Rep.,  408.  The  plan  can 
only  be  received  as  secondary  evidence  on  proof  of  search. 
There  is  no  proof  of  this  plan  except  that  it  was  found  in  the 
Crown  Land  office.  The  other  evidence  objected  to  is  evi- 
dence of  identification  of  the  lots.  Lot  315  lies  entirely  on 
the  north  side  of  the  Two  Mile  lake.  Plaintiff  seeks,  by  cross- 
ing the  lake,  to  include  309.  Lots  351  and  352  are  claimed 
by  plaintiffs  through  James  Moore,  who  had  no  title  ;  349  and 
350  are  claimed  under  Bishop  and  Elderkin ;  315  and  316  are 
claimed  under  D.  Moore.  His  pretended  title  to  all  except 
the  last  commenced  between  January  and  March,  1878,  and 
was  a  mere  cover  to  enable  him  to  go  into  the  woods  and  cut. 
There  is  evidence  of  the  laying  out  of  lots  315  and  316.    It 
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"was  an  original  survey.  It  was  made  arbitrarily,  there  being 
no  starting  point. 

If  it  is  admitted  that  neither  party  has  title  to  the  land  and 
that  the  party  who  cuts  logs  has  title  to  them,  it  is  enough  to  set 
aside  the  verdict,  as  plaintiffs  took  logs  that  we  cut.  (YouNG, 
C.  J. — If  you  mixed  the  logs  how  can  we  distinguish  them  ?) 
We  did  not.  Their  logs  were  in  the  boom  and  ours  were  out. 
They  took  those  both  inside  and  out.  If  we  put  any  inside 
so  that  they  could  not  be  distinguished  they  might  take  them. 

Weeks,  Q,  C,  contra. — The  logs  placed  inside  the  boom  and 
mixed  with  those  there  and  not  being  capable  of  being  identi- 
fied, we  are  entitled  to  take.  We  are  also  entitled  to  logs 
outside  the  boom  cut  on  tlie  Johnston  lot,  provided  we  can 
show  such  a  title  to  that  lot  as  would  entitle  us  to  maintain 
trespass.  Freeman  v.  Allen,  2  Oldright,  294.  As  to  the  point 
of  prior  possession,  it  has  been*  held  that  as  against  a 
wrong  doer  having  no  title,  prior  possession  was  prima  facie 
evidenoe  of  title.  But  suppose  the  party  has  possession  under 
color  of  title.  Here  he  went  into  possession  by  metes  and 
bounds.  Assuming  that  the  plan  was  improperly  admitted, 
there  is  still  sufficient  evidence  to  support  an  action  against  a 
wronor  doer.  These  lots  are  desi^jnated  as  315  and  316  on  the 
plan,  and,  secondly,  as  the  Johnston  lot.  (YouxG,  C.  J. — If 
you  had  the  plan  you  would  be  all  right.)  It  is  not  necessary ; 
there  is  enough  to  designate  the  lots  without  it.  Moore  went 
into  possession  of  the  lots  as  the  Johnston  lots.  The  plain- 
tiff held  under  Moore.  It  is  clear  that  the  parties  held  to  a 
spruce  as  the  north-west  corner,  and  that  the  recognized 
upper  line  of  the  lot  was  a  line  running  from  the  spruce  tree 
to  the  narrows.  Tliis  was  the  line  Moore  held  by  and,  subse- 
quently, Lane.  The  i»ack  line  is  also  shown.  Another  lino 
was  the  lake.  This  bounds  the  lot  with  sufficient  accuracy 
to  designate  the  possession.  See  Coatea  v.  McAuley,  4  Allen, 
N.  B.,  521,  where  the  circumstances  were  essentially  the 
same  as  in  this  case,  except  that  the  plaintiff  did  not  give  as 
clear  evidence  of  possession  as  we  have  done,  and  where  it 
was  held  that  as  against  a  wrong  doer,  the  plaintiff  had  given 
sufficient  evidence  of  title.  In  that  case  the  acts  of  owner- 
ship were  spasmodic,  over  land  capable  of  cultivation ;  here 
they  were  regular  and  continuous,  over  timber  lands.  3  IfcwA- 
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burne  on  Real  Prop.,  126  ;  1  Taylor  on  Evitl,  582,  sec.  686  ; 
S  a  <k  P.,  575  ;  SM,<b  IF.,  326 ;  3  Kerr  8  R,  499. 

The  principle  we  ask  the  Court  to  apply  here  is  consonant 
with  the  circumstances  of  the  case. 

Rigby,  Q,  C,  in  reply. — The  contention  of  the  other  side 
is  not  supported  by  the  evidence.  The  New  Brunswick  case, 
Coatea  v.  McAuley,  goes  farther  than  any  case  in  this 
Province.  That  is  an  extreme  case  ;  but  the  evidence  here 
does  not  go  nearly  to  the  saine  length.  The  law  in  this 
province  was  stated  in  the  Church-wardens  v.  Vaaighan, 
2  R.  &  C,  438.  They  cannot  annex  their  posses.«ion  to  the 
deed.  There  is  no  evidence  to  connect  them.  They  have 
merely  a  paper  title  to  a  lot  they  have  not  proved.  The  sur- 
vey commences  at  a  now  point  and  ends  at  a  new  one.  There 
is  no  proof  of  a  division  of  the  township.  If  this  possession 
is  enough  to  maintain  trespass  there  would  be  a  possession  of 
twenty  years,  which  would  give  a  title  under  the  statute 
against  the  legal  owner.  There  was  no  prior  possession. 
Freeman  v.  Allen  was  cited  from  Oldright's  Reports.  There 
it  was  held  that  the  evidence  was  not  enough  to  maintain 
trespass.  The  evidence  here  has  been  misconceived.  There 
has  never  been  a  survey  of  more  than  two  sides.  Jones 
bounds  the  lots  by  the  lake  on  one  aide,  but  the  logs  were  cut 
on  both  sides.  This  was  the  tirst  and  only  survey  made.  The 
plaintiff  never  went  over  those  lines  until  after  the  suit  was 
brought.  The  possession  of  D.  Moore  is  most  important,  as  it 
is  claimed  that  he  transferred  to  the  plaintiff.  The  lines  were 
there  before  he  bought,  and  he  only  proves  having  seen  part 
of  them.  We  have  then,  this  possession ;  a  surveyor  named 
Johnston,  with  Jones,  ran  two  arbitrary  lines  which,  with 
the  lake,  were  supposed  to  include  the  lots.  Next  Moore 
went  on  land  supposed  to  be  the  same,  though  he  never  sur- 
veyed or  saw  the  lines.  And  next  the  plaintiff  goes  in,  never 
running  the  lines  and  including,  besides,  100  acres  of  the  other 
side  of  the  lake  where  plaintiff  cuts  logs  and  where  we  cut  also. 

Sir  William  Young,  C.  J.,  now,  (January  8th,  1881,; 
delivered  the  judgment  of  the  Court: — 

This  is  an  action  of  replevin  for  1440  spruce  and  pine 
logs  cut  on  lots  adjoining  to  the  Two  Mile  lot  in  the  township 
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of  Horton,  but  chiefly  on  lot  315  known,  with  lot  316,  as  the 
Proctor  and  Johnston  lot.     The  writ   contains,  besides  the 
first  count  in  replevin,  two  other  counts  in  trover,  but  the  ver- 
diet  for  the  plaintiff  was  taken  only  on  the  first  count.     The 
lots  are  all  wilderness  or  wood  lands,  and  both  parties  attempted 
to  show  title,  which  I  shall  first  of  all  consider.     As  regards 
the  plaintifl;  a  deed  of  27th  December,  1854,  was  put  in  from 
John  Johnston  and  others  to  David  Moore  of  lots  315  and 
316,  containing  440  acres,  being  the  original  dmft  of  Charles 
Proctor,  under  which  almost  immediately  after  he  purchased, 
Moore  employed  men  to  work  on  it  and  built  a  camp  near  the 
line,  and  commenced  and  continued  logging  on  it  for  several 
years.    There  was  a  spruce   tree  marked  at  the  north-east 
comer  with  the  letters  "  J.  J.,  315,"  and  the  lettei-s  "  D.  M." 
One  Lloyd  had  possession  of  both  lots  for  four  or  five  years 
under  a  bond  for  a  deed,  but,  failing  to  make  payments,  gave 
back  the  land  to  Moore,  the  proprietor.    An  agreement,  under 
seal,  was  then  entered  into  between  Moore  and  the  plaintifT, 
dated  14th  April,  1873,  by  which  Moore,  for  the  considera- 
tions therein  mentioned,  was  bound  to  convey  to  the  plaintiff 
all  the  land  which  Moore  had  agreed  to  sell  to  Lloyd.     The 
plaintiffs  have  paid  Moore  $1000  of  the  purchase  money  and 
have  had  possession  under  the  agreement,  but  no  deed  has 
passed.     The  legal  title,  therefore,  is  still  in   Moore,  and  the 
right  of  possession  in  the  plaintiff,  who  built  a  barn  on  the 
lot  and  also  a  camp.     In  1875  they  commenced  and  continued 
logging  all  winter  and  cut  1700  trees,  and  so  also  in  subse- 
quent years,  until  the  defendant  came  in  under  S.  P,  Benjamin 
being  instructed  to  cut  between  the  old  township  line  and  the 
new,  and  did  cut,  as  some  of  the  witnesses  say,  upwards  of 
2000  trees,  600  of  which  were  cut  before  action  brought  on 
lot  315. 

Let  us  now  look  at  Benjamin's  title.  In  November,  1847, 
at  a  meeting  of  the  inhabitants  of  the  township  of  Horton 
for  the  purpose  of  making  provision  for  the  poor,  it  was 
resolved,  inter  alia,  that  Johnston,  McKittrick  and  Hamilton 
be  a  committee  to  dispose  of  the  vacant  lands  lying  on  the 
south  and  west  part  of  the  township,  to  the  best  advantage, 
and  give  quit  claim  deeds  of  the  same.  In  November,  1870, 
another  meeting  was  held  for  the  same  purpose,  at  which  it 
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was  re'solved  that  Hamilton,  Leard  and  McKittrick  be  empow- 
ered to  sell  and  give  a  warranty  deed  of  lands  called  grant 
lands  on  the  south  and  west  of  the  township  of  Horton. 
These  were  extraordinary  powers  to  be  assumed  and  exercised 
by  town  meetings,  but  it  seems  by  the  abstract  of  deeds 
handed  to  the  Court  in  this  case,  and  which  it  is  difficult  to 
decipher,  that  both  sets  of  commissioners,  or  whatever  they 
may  be  called,  proceeded  to  exercise  these  powers,  in  good 
faith,  no  doubt,  but  without  a  shadow  of  authority  ;  and  the 
second  set,  by  deed  dated  the  3rd  of  March,  1872,  conveyed 
to  S.  P.  Benjamin  and  others  a  certain  tract  of  la«d  situate 
in  Horton  township  and  known  as  the  vacant  lands  in  said 
said  township,  bounded  easterly  by  the  old  township  line, 
westwardly  by  the  new  townsnip  line,  northerly  by  the 
south  line  of  the  township  of  Cornwallis  and  southerly 
by  the  line  between  the  counties  of  Kings  and  Lunenburg, 
containing  seven  thousand  acres,  more  or  less.  This  deed  is 
accompanied  by  a  power  of  attorney  of  still  moi*e  extraordi- 
nary character,  empowering  Benjamin  and  the  other  grantees 
to  ask,  demand  and  receive  compensation  and  damages  from 
all  persons  liable  for  trespasses  committed  on  the  lot  described 
in  the  deed.  Supposing  there  were  such  vacant  lands  or 
lands  called  vacant,  and  that  lots  315  and  311)  were  within 
those  lands,  of  which  there  is  no  adequate  proof,  it  is  obvioUs 
that  Benjamin  and  his  associates  acquired  no  title  that  the 
law  will  respect,  and  that  the  defendant  acting  under  him  was 
a  wrong-doer  and  could  not  encroach  on  an  an  actual  possession 
under  color  of  right. 

It  appears  by  the  evidence  that  the  plaintiff  cut  930  trees 
from  the  Johnston  lot  and  from  four  other  numbers  349  and  350, 
351  and  352  known  as  the  Hartling  and  the  Lockhart  lots, 
under  permission  or  licenses  in  proof  from  the  owners  or* 
claimants  thereof  respectively.  These, trees,  of  the  estimated 
value  of  $900,  the  plaintiff  put  in  the  ice  at  the  head  of  Two 
Mile  lake,  within  a  boom  from  an  island  to  the  mainland. 
The  defendant  in  the  meanwhile  cut  500  trees  on  the  Johnston 
lot  which  he  put  on  the  ice  outside  and  inside  the  plaintiffs 
boom  and  then  claimed  the  whole  as  his  own  and  resisted  the 
plaintiff's  attempts  to  remove  them,  whereupon  the  plaintiff 
took  out  a  writ  of  replevin  under  which,  being  unable  to- 
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distinguish  them  all,  they  took  all  they  could  identify  and 
enough  to  make  up  the  number  cut  on  the  Johnston  land  and 
by  themselves. 

Such  are  the  leading  facts,  and  now  as  to  the  law.  The 
cases  relied  on  were  mostly  from  New  Brunswick,  where  the 
Court  is  more  frequently  employed  than  in  this  province  on 
questions  affecting  wilderness  lands  and  the  cutting  of  timber. 
In  Hodgson  v.  Carr,  3  Kerr,  499,  the  plaintiff,  on  the  mere 
possession  of  a  lot  surveyed  by  metes  and  bounds  at  the 
expense  of  the  church  corporation  as  a  glebe  was  held 
entitled  to  recover  damages  in  trespass  against  a  mere  wrong- 
doer. In  Coates  v.  McAuley,  4  Allen,  521,  the  plaintiff 
recovered  in  trover  for  two  spars  cut  by  the  defendant  on 
land  on  which  the  plaintiff  had  been  in  the  habit  for  many 
years  of  cutting  timber  and  wild  grass,  and  had  employed  a 
surveyor  to  run  the  lines  round  the  whole  tract.  "  The  defend- 
ant," said  Chief  Justice  Carter,  "  does  not  pretend  to  show 
any  title  to  the  spars  or  the  land  in  himself  or  any  other 
person." 

W'itbout  at  all  deciding  how  the  plaintiff  might  have 
stood  in  regard  to  one  showing  a  legal  title,  we  think  that  as 
against  a  mere  wrong-doer,  the  evidence  was  sufficient  for  the 
jury  to  find  such  a  possession  in  the  plaintiff  as  would,  jprima 
facie,  entitle  him  to  recover. 

As  Benjamin  cannot  be  considered  otherwise  than  as  a 
wrong-doer,  having  no  title  or  right  of  possession,  the  plaintiff, 
on  the  strength  of  these  and  other  cases,  would  have  been 
entitled  to  maintain  trespass  for  the  cutting  and  trover  for 
conversion  of  the  trees.  But  the  logs  cut  by  the  plaintiff  and 
within  their  boom,  the  defendant,  acting  under  Benjamin, 
forcibly  detains  and  obliges  the  plaintiff  to  resort  to  a  writ  of 
replevin.  It  is  possible  that  part  of  the  logs  replevied  were 
cut  by  the  defendant  on  lands  to  which  the  plaintiff  had  no 
claim,  and  when  this  came  out  in  the  argument  we  suggested 
a  compromise,  which  was  not  acceded  to.  The  principle  of 
the  mixture  or  confusion  of  goods  drawn  from  the  civil  law 
applies  here.  Little  if  anything  was  said  upon  it  at  the  argu- 
ment, but  the  text  books  clearly  define  it  and  mark  the 
distinction  between  the  civil  and  the  com  mon  law.  2  Stephens* 
Com,^  85  ;  2  Kent's  Covu,  9th  ed.,  454.     Where  the  goods  of 
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two  persons  are  so  intermixed  that  they  cannot  be  distin- 
guished, the  common  law  gives  the  entire  property,  without 
any  account,  to  him  whose  property  was  originally  invaded 
and  its  distinct  character  destroyed.  The  rule  does  not  apply 
when  the  goods  can  be  easily  distinguished  and  separated.  It 
is  clear  that  the  logs  could  not  be  so  separated  and  distin- 
guished here,  and,  therefore,  independently' of  the  fact  that 
the  plaintiff  took  no  more  than  what  had  come  from  his  own 
lands,  he  must  be  held,  I  think,  to  have  been  entitled  to  retain 
what  he  replevied,  and  the  rule  for  a  new  trial  should  be 
discharged  with  costs. 


ROSS    V.    HUNTER. 

pLAiKTirr  purchased  In  1872,  a  property  adjoining  defendtint's  property,  and  to  the  north 
of  It.  In  1859  Caldwell,  who  then  owned  the  northern  property,  {ptuited  by  Deed  to  defend- 
ant the  privilege  of  piercing  the  south  wall  of  his  building,  carrying  his  store-pipes  into  the 
flues,  and  erecting  a  wall  above  the  south  wall  of  the  building,  to  form  at  that  height  the 
north  wall  of  defendant's  building,  which  was  higher  than  plaintiff's.  This  deed  was  not 
recorded  uuUl  1871,  and  plaintilTs  solicitor  in  searching,  did  not  search  under  Caldwell's  name 
after  the  registry-  of  the  deed  by  which  the  title  passed  out  of  Caldwell's  possession  in  1802, 
and  did  not,  therefore,  observe  the  deed  creating  the  easement  in  taxor  of  defendant. 
Defendant's  northern  window  was  so  dose  to  plaintiff's  wall,  that  it  was  plain  to  one  narrowly 
observing  it  that  defanduit  had  no  separate  northern  wall,  and  the  defendant's  northern  wall 
above  plaintiff's  building,  resting  upon  plaintilTs  southern  wall,  was  obvious  to  any  ond  look- 
ing from  the  opposite  side  of  the  street. 

Jleldf  that  the  deed  creating  the  easement  came  within  the  Registry  act  as  "  affecting 
lands,"  that  plaintiff,  however,  was  not  bound  by  the  registry  of  It  in  1371,  although  pre- 
vious to  his  purchase,  the  title  having  passed  out  of  Caldwell  in  1862,  but  that  plaintiff  must 
t>e  held  to  have  had  notice  of  the  easement  as  the  encroochmenU  were  plainly  vUuble. 

This  was  an  action  of  trespass  for  encroachments  by 
defendant  upon  the  property  of  the  plaintiff,  the  adjoining 
proprietor.  The  acts  complained  of  consisted  of  the  insertion 
of  the  joists  of  the  defendant's  building  in  the  south  wall  of 
plaintifTs  building,  and  the  erection  of  a  piece  of  wall  on  the 
top  of  plaintiff's  south  wall,  defendant's  building  being  slightly 
higher  than  plaintiff's.  Defendant  claimed  the  right  to  use 
the  south  wall  of  plaintiff's  building,  under  .the  terms  of  an 
agreement  with  one  Caldwell,  the  former  owner  of  plaintiff's 
land  and  building.     This  agreement  was  as  follows : — 

"  Memorandum  of  agreement,  made  the  22nd  da}'^  of 
August,  in  the  Year  of  Our  Lord  One  Thousand  Eight  Hun- 
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dred  and  Fifty-nine,  between  Samuel  Caldwell  of  Halifax, 
Esquire,  of  the  one  part,  and  James  Hunter  of  the  same 
place,  gasfitter,  of  the  other  part.  Whereas  the  said  James 
Hunter  lately  purchased  the  lot  of  land,  dwelling  house  and 
premises,  situate  in  Hollis  Street,  in  the  City  of  Halifax, 
joining  the  south  end  of  the  brick  building  called  Victoria 
Block,  lately  in  the  occupation  and  possession  of  Henry  Pryor, 
Ksquire,  as  an  office,  and  by  his  tenants  as  a  dwelling  house, 
and  the  said  James  Hunter  being  about  to  pull  down  the  said 
dwelling  house  and  to  erect  on  the  site  thereof  a  brick  build- 
ing with  an  iron  front  and  four  stories  high,  suitable  for  his 
trade  and  business.  And  Whereas,  the  said  Samuel  Caldwell, 
as  the  owner  of  the  said  Victqria  Block,  hath  consented  and 
agreed  with  the  said  James  Hunter,  for  the  consideration 
hereinafter  mentioned,  to  permit  and  allow  the  said  James 
Hunter,  his  contractors,  builders  and  workmen,  to  make  use 
of  the  south  end  or  wall  of  the  said  Victoria  Building,  in  the 
erection  of  the  said  new  store,  so  as  to  save  to  the  said  James 
Hunter  the  expense  of  a  new  wall  or  end  to  his  new  building 
about  to  be  erected.  Now,  this  agreement  witnesseth  that 
the  said  Samuel  Caldwell,  for  himself,  his  heirs,  executors  and 
administrators,  doth  hereby  covenant,  promise  and  agi*ee  to 
and  with  the  said  James  Hunter,  his  executoi*8,  administrators 
and  assigns,  in  manner  following,  that  is  to  say,  that  be,  the 
said  Samuel  Caldwell,  for  and  in  consideration  of  the  sum  of 
Seventy-five  Pounds  currency  to  him  in  hand  paid  by  the 
said  James  Hunter,  he,  the  said  Samuel  Caldwell,  hereby 
agrees  to  permit  and  allow  the  said  James  Hunter,  his  con- 
tractors, builders,  and  workmen,  to  make  use  of  the  south, 
end  or  wall  of  the  brick  building  or  Victoria  Block  in  every 
way  that  may  be  requisite  and  necessary,  so  as  to  save  the 
said  James  Hunter  the  expense  of  a  new  north  wall  to  his 
own  building,  and  to  pierce  the  end  of  the  said  wall  to  allow 
the  ends  of  the  timbers  and  joists  of  the  new  building  to  be 
inserted  therein,  and  to  use  the  said  south  end  or  wall  of  the 
Victoria  Block  in  all  respects  to  the  depth  and  height  of  the 
new  building  as  if  the  said  James  Hunter  had  built  a  new 
north  wall  for  his  own  building.  And  as  it  is  intended  that  the 
new  building  shall  be  higher  than  the  Victoria  Block,  it  is 
further  agreed  by  and  between  the  same  parties  that  the  said 
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James  Hunter  and  his  contractors  and  workmen  may  raise  a 
new  wall  on  the  top  of  the  south  end  or  cornice  of 
the  said  Victoria  Block,  and  continue  the  same  upwards  to  the 
full  height  and  depth  of  the  said  new  building,  and  also  to 
cut  a  hole  or  holes  in  the  chimney  now  erected  for  stove  pipes, 
and  to  have  the  right' and  privilege  of  using  the  same  at  all 
times  hereafter  for  that  purpose.  The  said  James  Hunter 
hereby  agrees  to  raise  the  said  chimney  as  high  as  may  be 
necessary,  and  to  make  good  the  new  wall  on  the  top  of  the 
present  finish  or  cornice  of  the  Victoria  Block,  and  round  the 
chimney,  to  prevent  leakage,  and  further,  that  in  the  erection 
of  the  said  new  building  as  little  damage  as  possible  shall 
be  done  to  the  south  wall  of  the  Victoria  Building,  and  that 
all  holes  or  any  other  damage  shall  be  filled  up  and  made  good 
by  the  said  James  Hunter.  In  witness  whereof,  the  said 
parties  have  hereunto  their  hands  and  seals  subscribed  and 
set  the  day  and  year  first  above  written." 

'*  Signed,  sealed,  and  delivered  ^ 

in  the  presence  of  l^  James  Hunter,  [l.  s.] 

'*Wm.  Robinson.     3    Samuel  Caldwell,  [l.  s.]'* 

The  agreement,  although  entered  into  in  1859,  when  Hunter 
became  the  owner  of  land  adjoining  plaintiff's  lot,  was  not 
recorded  until  1871.  Caldwell  convej-ed  to  J.  D.  Nash  in 
1862,  and,  after  several  intermediate  conveyances,  the  plaintiff 
became  the  owner  of  the  property  in  November,  1872,  by 
deed  from  the  Bank  of  Nova  Scotia.  Before  purchasing, 
plaintiff  had  the  title  to  the  property  searched,  but  the  soli- 
.  citor  who  searched  it  did  not  look  for  any  incumbrance  created 
by  Caldwell  in  the  registry  books  subsequent  to  the  date  at 
which  the  title  passed  out  of  Caldwell  in  1862. 

The  learned  Chief  Justice  who  tried  the  cause  entered 
upon  the  minutes  the  following  memorandum  of  his  judg- 
ment : 

This  case  involved  two  questions  on  the  Registry  Act, 
both  of  which  may  be  considered  as  new.  The  deed  of  22nd 
August,  1859,  from  Samuel  Caldwell,  conveying  to  the  defend- 
ant what  was  called  at  the  trial  a  license,  an  easement  or  a 
privilege,  was  not  recorded  till  20th   May,  1871,   Caldwell 
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having  conveyed  the  property  to  Nash  in  1862,  and  Nash  to 
Fonnan  15th  July,  1863,  and  Forraan  to  the  Bank  of  Nova 
Scotia  26th  July,  1870.  and  the  Bank  to  the  plaintiff  1st 
November,  1872.  In  searching  the  title,  Mr.  Thomson  traced 
it  to  Caldwell  up  to  the  Registry  of  his  deed  to  Nash,  but 
going  no  further,  was  ignorant  of  the  registry  in  1871  of 
the  deed  of  1859.  Now,  the  first  question  is :  Was  it  incum- 
bent on  the  defendant  to  record  this  deed  ?  And  the  second 
is,  was  the  search  on  behalf  of  the  plaintiff  suflBcient  ? 

The  plaintiff  denies  all  knowledge  of  the  deed  of  1859,  and 
of  the  right  conferred  thereby,  for  which  the  defendant  paid 
Caldwell  £75.  An  agreement  is  deduced  also  on  the  part  of 
the  defendant  from  the  assumed  neglect  of  the  plaintiff  in 
not  seeing  an  incumbrance  plainly  visible  if  looked  for. 
That  these  matters  may  be  argued  and  fully  considered,  I 
find  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court,  and,  as  the  object  of  the  suit  is  to  settle  the  right,  I 
fix  the  damages  at  the  moderate  sum  of  twenty  dollars, 
which,  if  determined  in  favor  of  the  plaintiff,  will  entitle  him 
to  his  costs, — a  rule  nisi  to  be  filed  for  a  new  trial. 

Lynch,  Q,  (7.,  for  rule  nisi, — Our  first  contention  is  that 
this  agreement  need  not  be  registered,  as  it  does  not  convey 
an  interest  in  land.  It  was  a  mere  easement  in  a  wall  durinsf 
such  time  as  it  continued  in  existence.  If  anything  destroyed 
the  wall  the  easement  would  have  ceased, — e.  g.,  if  it  had  been 
destroyed  by  fire.  The  Registry  Act  here  only  contemplates 
an  interest  in  land.  Revieed  Statutes,  chapter  79,  sections  9, 
]9.  There  are  several  other  clauses  to  the  same  effect.  This 
only  applies  to  deeds.  Other  documents  are  specified  parti- 
cularly ;  Oogswell  v.  Gray,  1  R.  &  C.  Eq.  Reps.,  39. 

The  plaintiff  had  notice  both  express  and  implied.  No 
writing  was  necessary  to  convey  the  interest.  If  a  parol 
agreement  were -made  and  acted  on  and  the  money  paid  it 
would  bind  a  party  without  notice.  3  Pick,  149.  As  to 
implied  notice,  ^2  Beav,,  299  ;  L.  R.,  6  Chan,,  678 ;  Woolsley 
V.  Demattas,  1  Burr.,  474.  A  man  is  bound  to  use  ordinary 
prudence  and  caution.  There  are  things  that  one  is  bound  to 
see.  (Attamey-Oeneral, — The  case  in  Beaven  is  a  very  strong 
case  in  Mr.  Lynch's  favor,  but  it  has  been  overruled.)   14  Beav,, 
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530.  Dart  on  Vendors  and  Purchasers^  865. '  Where  the 
condition  of  the  property  would  suggest  enquiry  a  party  has 
implied  notice.  There  can  be  no  revocation  of  a  license  such 
as  that  in  question.  There  could  be  no  revocation  even  of  a 
parol  agreement  once  executed.  8  East,  308 ;  L.  iZ.,  7  Eq„  427 ; 
Washfhtme  on  Easements,  565.  The  conveyance  of  the  ease- 
ment here  was  on  record  at  the  time  Ross  purchased,  so  that  the 
statute  was  complied  with. 

Righy,  Q.  C. — We  claim  also  that  the  action,  being  one  of 
trespass,  cannot  be  maintained,  because  the  plaintiff  had  no 
possession  of  this  particular  property.  He  is  only  in  posses- 
sion under  an  equitable  title, — all  his  deed  gave  him  he 
conveyed  away. 

Attomey-Genei^al, — As  regards  the  question  of  registry, 
the  paper  "vfss  registered  long  after  the  title  had  passed  out 
of  Caldwell.  An  irregular  registration  is  no  notice  actual  or 
constructive.  Even  if  read  by  Ross  line  for  line  it  would  not 
bind  him. 

The  registration  here  was  irregular,  as  the  time  had  gone 
by  when  any  conveyance  from  Caldwell  could  affect  the  title. 
The  moment  a  deed  is  recorded  conveying  the  whole  title, 
it  cannot  be  affected  by  documents  recorded  subsequently. 

In  Cogswell  v.  GraJiam  it  was  held  that  subsequent  pur- 
chasers were  not  affected  by  the  registration  of  a  document 
not  contemplated  by  the  Act.  The  English  and  American 
authorities  on  that  point  are  abundant  and  touch  all  kinds  of 
irregularities.  2  Strange,  1064  \  1  Sh  A  Lef,,  157;  ^  Sh.  & 
Lef,,  64;  U  Pick.,  226;  2  Pick.,  184;  16  Mass.,  406;  Wade 
on  Law  of  Notice,  sections  207,  210,241,  60,  61,  62,  114; 
Connecticut  Revised  Statutes,  and  a  decision  from  the  Connec- 
ticut Reps.,  Bush  v.  Govlding  et  al.  The  last  case  goes  to 
two  of  the  points  in  this  case,  notice  and  burden  of  proof. 
They  must  prove  that  we  actually  had  notice.  The  evidence 
clearly  establishes  that  there  was  no  actual  notice. 

I  may  have  gone  a  little  far  in  saying  that  the  case  in 
Beavan  is  overruled,  but  I  think  the  authorities  support  such 
a  view.  The  case  is  Harvey  v.  Smith.  In  Sugden  on  Vend- 
ors and  Purchasers,  it  appears  that  this  case  was  only  doubted 
by  Lord  St.  Leonards.    L.  R,  11  Ch.  D.,  790,  follows  up  the 
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same  subject.  Even  if  Ross  knew  his  flues  were  being  used, 
that  would  not  be  notice  of  the  right.  It  was  held  otherwise 
for  some  time,  but  Sngden  shows  the  gradual  dissipation  of 
that  doctrine,  and  the  case  in  lltk  Chan.  R.,  completely  does 
away  with  it.  The  case  of  Harvey  v.  Smith  is  spoken  of  by 
James,  L.  J.,  Law  Times,  for  November  15th,  1870,  p.  38. 
This  contains  a  full  review  of  the  case  in  II  Chancery,  and 
all  the  cases  cited  by  defendant's  counsel,  with  some  others. 
Harvey  v.  Smith  in  treated  as  being  eflFectually  overruled.  As 
to  title,  Rawle  on  Gov.  Title,  428,  435. 

There  is  no  such  principle  applicable  to  the  purchase  of 
real  estate  as  caveat  emptor.  Actual  notice  must  be  proved, 
and  the  purchaser  cannot  be  made  responsible  for  want  of 
vigilance.  Even  in  the  purchase  of  a  horse  caveat  efmptor 
does  not  affect  title. 

The  instru.ment,  if  not  one  contemplated  by  the  Act,  is  a 
licence,  and  revocable.  If  I  allow  a  man  to  build  a  party 
wall  on  my  land  in  consideration  of  £1,000, 1  can  turn  him  off 
at  a  moment's  notice,  and  he  has  no  remedy.  There  is  no 
executed  contract,  it  is  being  executed.  It  would  be  different 
if  I  suffered  him  to  build  under  the  supposition  that  the  land 
was  his.  In  the  case  under  consideration  he  knows  he  has  no 
title.  13  M.  Jk  W.,  838  ;  Gale  on  Easements,  20;  4  M.d;  5.. 
565.  There  there  was  a  licence  to  build  a  house  and  the 
licence  was  revoked  and  the  house  pulled  down.  Every  grant 
distinct  from  an  interest  in  land  is  revocable. 

Rigby*  Q'  0,,  in  reply. — The  fact  that  Ross  did  not  see  the 
trespass  is  immaterial ;  the  question  is  whether  there  was 
sufficient  indication  of  it  to  put  him  on  his  guard.  The  fact 
that  a  case  is  questioned  does  not  overrule  it.  It  must  remain 
law  and  be  binding  until  it  is  overruled.  The  case  in  Beavan 
was  not  so  strong  as  this,  and  the  remarks  made  in  reference 
to  it  would  not  be  applicable.  The  case  in  11  Chancery  is 
very  different.  It  is  a  case  of  right.  The  regiarks  of  Brett,  J. 
in  that  case  are  in  point  here  on  the  the  question  of  notice. 
The  fact  of  this  distinct  encroachment  existing  on  the  property 
when  he  purchased,  should  have  put  Ross  on  his  inquiry. 
Estoppel  runs  with  the  land.  2  S*  Jt  S.,  524;  Wade,  section 
300. 
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Sir  William  Young,  C.  J.,  now,  (January  8th,  1881,) 
delivered  the  judgment  of  the  Court : — 

This  is  an  action  of  trespass  between  proprietors  of  adjoin- 
ing stores  in  Hollis  Street, Halifax,  for  certain  encroachments 
by  the  defendant.  His  pleas  include  an  equitable  plea,  on 
which  the  question  in  dispute  will  mainly  turn.  The  case 
was  tried  before  me  without  a  jury,  and  I  found  a  verdict  for 
the  plaintiff,  with  moderate  damages,  subject  to  the  opinion 
of  the  Court,  and,  having  been  fully  argued  last  term  it  is 
now  to  be  decided. 

The  leading  facts  are  as  follows : — The  plaintiff  owns  the 
store  to  the  north,  measuring  16  feet  10  inches  on  the  street 
under  a  deed  of  1st  November,  1872,  from  the  Bank  of  Nova 
Scotia,  who  derived  title  through  intermediate  conveyances 
from  Samuel  Caldwell,  whose  deed  to  John  D.  Nash  bears 
date  15th  July,  1862,  and  makes  no  mention  of  any  incum- 
brance on  the  property,  nor  was  such  incumbrance  known  to 
the  Bank,  nor,  as  far  as  appears,  to  Forman,  who  conveyed  to 
them.  Hunter  became  the  owner  of  the  site  on  which  his 
store  is  erected,  measuring  twenty-four  feet  four  inches,  by 
deed  from  Merkel,  dated  22nd  June,  1859,  when  Caldwell  was 
the  registered  owner  of  the  northern  store,  and  on  the  22nd 
of  August,  1859,  an  agreement  under  seal  was  made  between 
the  two,  whereby  Caldwell,  for  the  consideration  of  the  sum 
of  £75,  granted  to  Hunter,  in  order  to  save  him  the  expense 
of  a  new  north  wall  to  his  own  building,  the  privilege  of 
piercing  the  end  of  his,  that  is,  Caldwell's  wall,  allowing  the 
ends  of  the  timbers  and  joists  of  the  new  building  to  be 
inserted  therein,  and  using  the  south  wall  or  end  of 
Caldwell's  lot  in  all  respects  to  the  depth  or  height  of  the 
new  building,  as  if  Hunter  had  built  a  new  north  wall  to  his 
own  building,  and  Caldwell  further  agreed  that  Hunter 
might  raise  a  new  wall  on  the  top  of  Caldwell's  south  wall, 
and  might  cut  holes  in  the  chimney  there  erected  for  stove 
pipes,  and  use  the  same  at  all  times  thereafter.  This  agree- 
ment, under  which  the  encroachments  now  complained  of 
were  made,  was  not  recorded,  either  from  neglect  or  from  a 
notion  that  it  did  not  come  within  the  Registry  acts,  until 
the  30th  May,  1871,  which  was  before  the  conveyance  to  the 
plaintiff,  and  two  questions   under  these  acts  have  arisen. 
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Hie  plaintiff,  before  completing  his  purchase,  had  the  title 
searched  by  a  solicitor  of  great  experience,  who  traced  it 
back  to  the  year  1797,  and,  in  so  tmcing  it,  looked  for  no  con- 
veyance or  incumbrance  from  Caldwell  after  the  title  passed 
out  of  him,  which  was  on  the  15th  July,  1862,  by  deed 
recorded  two  days  after,  in  Book  1 37,  the  agreement  being 
entered  in  Book  171.  Now,  first  of  all,  was  it  necessary  to 
record  this  agreement  ?  It  is  a,  deed  by  which  Caldwell,  for 
a  consideration  in  money,  imposed  a  serious  burden  upon  his 
title,  and,  to  that  extent,  unquestionably,  it  affected  his  estate 
in  the  lot  he  owned,  and  comes  within  the  9th  section  of  our 
Registry  act.  Revised  Statutes,  chapter  79,  directing  that  all 
deeds,  judgments  and  attachments  affecting  lands  shall  be 
registered  in  the  office  of  the  County  or  District  in  which  the 
lands  He ;  and,  by  the  19th  section,  deeds  of  lands  duly  exe- 
cuted but  not  registered,  shall  be  void  against  any  subseqiient 
purchaser  for  valuable  consideration,  who  shall  first  register 
his  deed  of  such  lands.  The  peculiarity  of  this  case  is  that 
the  plaintiff  did  not  register  his  deed  before  the  registry  of 
the  agreement,  though  such  prior  registry  was  unknown  to 
the  solicitor  whom  he  employed.  Tliis  raises  an  entirely  new 
question  as  to  the  true  construction  of  the  Registry  acts  and 
the  practice  under  them.  The  7th  and  8th  sections  of  the 
Act,  chapter  79,  require  double  indexes  to  be  kept,  and  it  is 
only  by  following  these  indexes  that  a  title  can  be  searched 
and  certified.  If,  after  tracing  Caldweirs  title  up  to  Book 
137,  when  he  parted  with  it,  the  law  imposed  an  obligation 
to  go  further  through  thirty-four  other  Books  to  171,  when 
the  agreement  first  appeared  upon  them,  the  same  obligation 
would  attach  to  every  other  party  through  whom  a  title  is  to 
be  traced,  and  it  is  plain  that  no  effectual  search  could  ever  be 
had  and  no  purchaser  or  mortgagee  could  be  safe.  I  hold, 
therefore,  that  the  plaintiff  was  not  bound  by  the  registry  in 
Book  171,  having  no  knowledge  of  the  agreement  that,  upon 
equitable  principles,  would  bind  his  conscience.  The  plaintiff, 
on  his  examination  at  the  trial,  testified  that,  until  the 
defendant  recently  applied  for  an  extension  of  the  privileges 
conferred  by  the  agreement,  he  had  never  heard  of  such 
agreement  or  privileges  or  observed  the  encroachments  in  the 
rear. 
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The  defendant,  for  several  years,  had  been  using  the  plain- 
tiff*s  chimneys  for  his  stovepip&s  without  his  knowledge,  and 
had  no  other  chimney  into  which  the  stove  pipes  could  be  put. 
The  defendant's  noi*thern  window  was  so  close  up  to  the 
plaintiff's  south  wall  that  it  was  plain  to  any  one  narrowly 
observing  it  that  the  defendant  had  no  northern  wall,  unless 
the  wall  between  the  two  tenements  was  common  to  both. 
The  defendant's  encroachment  in  the  rear  was  obvious  to  any 
one  looking  at  it  from  the  western  side  of  the  street,  while 
the  plaintiff  declares  he  never  observed  it,  and  there  is  no  evi- 
dence to  the  contrary.  It  is  contended,  however,  that  these 
visible  encroachments  bind  him,  notwithstanding,  in  Ekjuity  ; 
and  there  being  an  equitable  plea  charging  him  with  notice 
and  a  replication  denying  it,  the  numerous  decisions  and  the 
received  practice  of  thb  Court  bring  into  full  play  all  the 
equitable  principles  that  are  applicable  to  it  They  involve 
the  very  nice  and  difficult  question  of  the  constructive  notice 
of  easements,  on  which  the  cas&s  can  hardly  be  reconciled. 
In  these  cases,  the  opinions  of  Judges  so  eminent  as  Romillt 
and  Chelmsford  have  been  modified  or  over-ruled,  and  we 
must  look  to  the  last  decision  in  1879  as  our  safest  guide. 
In  Hervey  v.  8mith,  22  Beavan,  299,  in  1856,  the  plaintiff 
claimed  the  right  of  using  two  flues  or  chimneys  in  a  wall 
belonging  to  an  adjoining  house  which  had  been  paid  for  and 
were  enjoyed  by  him,  but  no  grant  had  passed.  The  purchaser 
of  the  house  to  which  the  wall  belonged  had  no  notice  in 
point  of  fact  of  the  two  flues  having  been  used,  but  as  this 
house  had  twelve  flues  in  it  and  there  were  fourteen  chim- 
neys, representing,  of  course,  fourteen  flues,  two  more  than 
his  own,  it  was  held  by  the  Master  of  the  Rolls  that  he  was 
put  upon  inquiry,  and  having,  therefore,  constructive  notice 
that  he  was  bound.  "  This  seems,"  says  Sugden,  in  his 
Vendor  and  Purchaser,  795,  "  to  carry  constructive  notice 
beyond  its  proper  limits."  Dart,  in  his  work  on  Vendors  and 
PurduxMTS,  454,  cites  the  case  without  remark,  and  in  the 
last  case,  which  I  shall  presently  cite.  Lord  J.  James  said  it 
was  not  necessary  to  decide  whether  it  stretched  the  law  beyond 
its  proper  limits.  In  Morland  v.  Cook,  L.  R,  6  Eq.,  262,  the 
purchaser  of  the  property  saw  that  it  was  protected  by  a 
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stone  wall,  and  the  Court  considered  that  every  reasonable 
man,  onder  such  circumstances,  must  be  taken  to  have  known 
that  the  wall  existed  below  the  level  of  the  sea  for  protection 
of  the  lands  there,  and  that  there  must  be  some  provision 
made  for  its  maintenance  and  repair,  and,  therefore,  he  was 
put  upon  inquiry  and  must  be  held  to  have  had  constructive 
notice.  These  two  cases,  with  two  others,  are  reviewed  in  the 
case  already  referred  to,  that  of  Allen  v.  Seckman,  L.  R.,  11 
Chancery  Division,  790,  containing  a  judgment  of  Lord  Jus- 
tice Breit,  a  lawj'er  of  acknowledged  eminence,  on  which  I 
shall  presently  rest  my  own.  It  was  an  appeal  to  the  Lords 
Justices  last  year  from  a  decision  of  Vice-Chancellor  Hall, 
which  they  reversed  as  having  carried  the  doctrine  of  con- 
structive notice  too  far.  "  There  is  nothing,"  said  Lord  J, 
James,  "  in  the  mere  sight  of  a  window  to  put  a  person  on 
enquiry  what  title  there  is  to  access  of  light  to  it,  any  more 
than  to  put  him  on  inquiry  as  to  the  obligation  of  the  owner 
of  the  window  to  keep  it  opaque,  or  to  open  it  only  in  a  par- 
ticular way  ";  and  then  he  remarked  on  some  expressions  of 
Lord  Chelmsford  as  extra-judicial.  So  also  Lord  J.  Brett, 
after  observing  that  the  doctrine  of  constructive  notice  ought 
to  be  closely  watched  and  not  enlarged,  proceeded  to  say ; 
**  We  are,  however,  bound  by  the  authorities,  and  I  conceive 
that  when  a  person  purchases  property  where  a  visible  state 
of  things  exists  which  could  not  legally  exist  without  the 
property  being  subject  to  some  burden,  he  is  taken  to  have 
notice  of  the  extent  and  nature  of  that  burden."  I  accept 
this  not  only  as  highly  reasonable  in  itself,  but  as  the  latest 
authoritative  exposition.  Here,  under  the  eye  of  the  pur- 
chaser, if  he  took  the  pains  to  look,  there  was  abundance  of 
matter  to  put  him  upon  inquiry.  There  was  an  adjoining 
tenement,  as  was  apparent  from  the  windows  and  the  want 
of  a  chimney,  without  a  wall  next  his  own«  But  above  all, 
there  was  a  eomer  of  the  adjoining  building  over-lapping 
and  resting  upon  his  as  it  now  stands,  and  which  could  not 
be  removed,  nor  his  stove-pipes  withdrawn  by  the  defendant 
without  destroying  his  property.  Here,  in  the  very  words  of 
the  rule,  as  announced,  is  a  visible  state  of  things  existing 
which  could  not  legally  exist  without  being  subject  to  a  bur- 
den of  the  extent  and  nature  of  which  the  law  infers  him  to 
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have  had  notice.  For  this  reason  I  am  of  opinion  that  the 
plaintiff  cannot  disturb  the  defendant  in  his  enjoyment  of 
the  easements  he  has  acquired,  and  that  the  rule  for  a  new 
trial  must  be  made  absolute,  with  costs. 


GUILDFORD    u    ANGLO-FRENCH    STEAMSHIP    CO. 

Plaiktitp,  Iu  1874,  agroed  vith  a  number  of  Haliflax  mervbants  to  subscribe  $4000  towards  a 
steamsbip  enterprise  and  assist  in  getthiflf  a  suitable  ship,  provided  he  should  be  master.  He  was 
appointed  master  and  the  wages  were  fixed  at  $1800.  The  oompany  was  incorporated  in 
1875  by  act  of  the  Dominion  Parliament,  and  the  plaintiff  received  stock  to  the  amount  of  his 
contribution.  After  running  for  some  time  H  was  found  that  the  enterprise  was  sinking 
money  rapidly,  and  in  1876  a  new  arrangement  was  entered  into  by  which  the  plaintiff  Vi'as  to 
supply  the  ship  with  men  and  provisions  for  the  passengers  and  crew,  and  sail  her  as  com- 
mander, for  $000  a  month,  afterwards  increased  to  $850.  The  ship  had  been  originally  accuse 
tomed  to  remain  at  St.  Pierre  forty-eight  hours,  but  the  time  was  afterwards  lengthened  to  sixty 
hours  by  the  oompany,  yet  the  plaintiff  insisted  on  remaining  only  forty-eight  hours,  against 
the  express  directions  of  the  company's  ainents  at  St.  Pierre,  and  was  otherwise  disobedient 
to  the  agents,  and  treated  them  with  gross  insolence,  in  consequence  of  which  he  was  dismissed 
from  the  service  of  the  oompany. 

Held,  that  the  dismissal  was  Justifiable ;  that  the  plaintiff  was  not  a  part-owner  of  the 
ship,  and  could  not  exercise,  independently  of  the  corporation,  any  power  whatever  over  the 
property  of  the  oompany,  having  no  interest  whatever  In  the  ship,  but  only  in  the  stock  of  the 
oompany,  and  the  case  must  therefore  be  considered  as  the  ordinary  case  of  a  master  dismissed 
by  the  owners. 

Snt  W.  YouNO,  C.J.,  disseutmg,  held  that,  while  the  plaintiff  would  have  had  no  redress 
had  he  been  in  the  ordinary'  position  of  a  ship-master  dismissed  by  a  majority  of  the  owners, 
his  position  was  that  of  a  part-owner,  and  he  was  entitled  to  compensation. 

This  was  an  action  for  the  alleged  wrongful  dismissal  of 
the  plaintiff  from  the  service  of  the  defendant  company. 
The  cause  of  action  was  elaborated  in  six  counts  besides  the 
common  counts,  but  the  gist  of  it  is  contained  in  the  first  and 
the  sixth  counts,  which  were  as  follows : — 

1.  That  in  consideration  that  the  plaintiff  would  enter 
into  the  service  of  the  defendant  company,  and  serve  on 
board  the  steamship  Oeorye  Shattwk,  which  said  vessel  was 
owned  by  the  defendant  company,  in  the  capacity  of  master, 
on  voyages  from  Halifax  to  ports  and  places  in  the  Dominion 
of  Canada,  St.  Pierre,  Miquelon,  Newfoundland,  Labrador,  and 
United  States,  and  other  ports  and  places  at  the  wages  of 
twelve  hundred  dollars  a  year,  the  defendant  company 
promised  the  plaintiff  to  retain  him  in  said  service  in  such 
capacity  as  master  and  commander  so  long  as  the  said  steam- 
ship  George  Shattuck  should  be  engaged  on  the  hereinbefore 
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voyages ;  and  the  plaintiff  entered  into  the  said  service  in  the 
capacity  and  on  the  terras  aforesaid,  and  so  continued  there 
up  to  the  twenty-second  day  of  May,  in  the  year  one  thousand 
eight  hundred  and  seventy-eight,  and  until  the  breach  of  the 
said  promise  hereinafter  alleged,  and  was  always  ready  and 
willing  to  continue  in  the  said  service  during  the  employment 
of  the  said  vessel  on  the  said  route,  whereof  the  defendant 
company  always  4iad  notice,  yet  the  defendant  company, 
while  the  said  vessel  was  in  their  employment  and  on  the 
said  route,  dismissed  the  plaintiff  from  the  said  service  and 
refused  to  retain  the  plaintiff  therein  any  longer,  whereby 
the  plaintiff  was  deprived  of  the  wages  and  profits  which  he 
would  have  derived  from  being  retained  in  such  service  and 
remained  for  a  long  time  unemployed. 

6.  And  also  that  the  defendant  company  agreed  with  the 
plaintiff  that  if  the  plaintifi"  would  pay  into  the  funds  of 
defendant  company  the  sum  of  four  thousand  dollars  and 
become  a  sharesman  in  said  company  the  said  defendant  com- 
pany would  give  him  the  command  of  any  steamship  they 
might  put  upon  the  trade  in  voyages  from  the  port  of  Halifax 
to  ports  and  places  in  the  Dominion  of  Canada,  St.  Pierre 
Miquelon,  Newfoundland,  Labrador,  and  United  States,  and 
such  other  ports  and  places  as  might  be  determined  upon. 
The  plaintiff,  relying  upon  the  promise  of  the  defendant  com- 
pany, as  aforesaid,  paid  to  the  defendant  company  the  sum  of 
four  thousand  dollars  in  gold,  and,  afterwards,  in  pursuance 
of  said  promise  and  agreement,  became  the  master  of  the 
steamship  George  Shattuck,  under  the  engagement  as  afore- 
said, and  the  plaintiff  entered  upon  his  said  employment, 
and,  also,  at  the  instance  and  request  of  the  defendant 
company,  undertook  and  engaged  to  pay  the  wages  of 
the  crew,  and  also  to  provision  the  said  steamship  during 
the  period  the  said  steamship  would  be  employed  in  the  ser- 
vice of  the  defendant  company ;  and  the  defendant  company, 
in  consideration  of  said  agreement  on  the  part  of  the  plain- 
tiff to  provision  the  said  steamship  and  pay  the  wages  of  the 
crew,  undertook,  promised  and  agreed  with  the  defendant 
company  to  pay  the  plaintiff  the  sum  of  nine  hundred  and 
fifty  dollars  per  month.  The  plaintiff,  confiding  in  the  promises 
of  the  defendant  company,  entered  on  board  said  steamship 
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and  took  exclusive  control  of  the  same  as  master,  and  well 
and  faithfully  paid  the  crew  and  provisioned  the  said  steain- 
ship,  as  he  had  promised  and  agreed  to  do,  and  so  continued 
on  board  said  steamship  well  and  faithfully  discharging  his 
duty  as  master,  and  all  conditions  were  performed  and  all 
times  happened  and  all  things  done  necessary  to  entitle  the 
plaintiff  to  be  retained  and  continued  in  his  employment  by 
the  defendant  company  in  their  said  service,  in  the  capacity 
and  on  the  terms  aforesaid  ;  and  the  said  plaintiff  was  always 
ready  and  willing  to  continue  in  the  said  service,  of  which 
the  defendant  company  had  notice,  yet  the  defendant  com- 
pany* while  the  said  steamship  was  employed  as  aforesaid, 
and  before  the  plaintiffs  time  of  service  had  expired,  wrong- 
fully dismissed  the  plaintiff  from  the  said  service  and  refused 
to  detain  the  plaintiff  therein,  and  would  not  permit  the 
plaintiff  to  go  on  the  remainder  of  the  voyage  but  refused  so 
to  do,  and  wrongfully  and  against  the  will  of  the  plaintiff 
compelled  him  to  cease  from  the  performance  of  such  duty 
and  to  go  out  of  said  ship,  and  wrongfully  refused  to  allow 
him  to  go  on  board  of  said  ship,  whereby  the  plaintiff  lost 
the  profits  and  emoluments  which  would  have  accrued  to  the 
plaintiff  from  being  retained  in  the  service  of  the  defendant 
company  as  aforesaid,  and  was  forced  and  obliged  to  remain 
out  of  said  service  for  a  long  time  and  lost  the  benefit  of 
divers  expenses  which  plaintiff  necessarily  incurred  in  and 
about  his  said  employment  or  engagement,  and  was  deprived 
of  the  wages  and  profits  which  he  would  have  derived  from 
being  retained  in  the  said  service,  and  remained  for  a  long 
time  unemployed. 

The  sijbstantial  defence  was  introduced  in  the  following 
pleas: — 

6.  And  for  a  sixth  plea  to  said  six  counts,  first  suggesting 
as  aforesaid  that  the  first  six  counts  are  substantially  for  the 
same  cause  of  action,  the  defendants  say,  that,  after  the  mak- 
ing of  the  said  several  agreements  in  said  six  counts  alleged 
and  set  forth,  and  before  the  alleged  grievances,  and  when  the 
plaintiff  was  employed  by  the  defendants  as  the  master  of 
their  said  steamer  George  Shaituck,  he,  the  said  plaintiff,  was 
disobedient  and  insubordinate,  and  refused  to  obey  the  just 
and  lawful  commands  of  the  defendants  and  their  regularly 
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anthorized  agents,  and  refused  to  recognize  the  authority  of 
the  re<Tii]arly  appointed  agents  of  said  defendant  company  at 
the  ports  and  places  to  and  from  which  said  steamship  sailed 
in  the  prosecution  of  her  said  voyages,  and  ignored  and  wil- 
fully disobeyed  their  just  and  lawful  acts  and  commands,  and 
treated  them  with  contumely  contempt  and  insult,  and  was, 
while  in  the  discharge  of  his  duties  as  such  master,  guilty  of 
gross,  improper,  outrageous  and  unbecoming  conduct ;  in  con- 
sequence of  which  defendants  refused  to  continue  him  in  the 
said  employment,  and  dismissed  him  therefrom,  which  are  the 
alleged  grievances. 

7.  And  for  a  seventh  plea  to  said  six  counts,  first  suggesting 
as  aforesaid  that  said  counts  are  for  the  same  cause,  the  defend- 
ants say,  that  the  plaintiff  being  in  possession  of  the  said  steam- 
ship George  Shattucky  belonging  to  the  defendants,  on  the  27th 
day  of  May,  A.  D.,  1878,  the  defendants  regularly  caused  to 
be  issued  out  of  this  Honorable  Court  at  Halifax,  a  certain 
writ  of  replevin  against  the  plaintifi  in  this  action  addressed 
to  the  Sheriff  of  the  County  of  Halifax,  whereby  Her  Majesty 
the  Queen  commanded  the  said  sheriff  forthwith,  upon 
security  being  given  according  to  law,  to  cause  to  be  replevied 
to  these  defendants  the  said  steamship  George  Shattuck,  which 
the  said  Richard  A.  Guildford,  the  plaintiff  in  this  suit, 
unjustly  detained,  as  it  was  said,  and  that  he  should  also 
summon  the  said  Richard  A.  Guildford  to  appear  in  this 
Honorable  Court  at  Halifax,  within  ten  days  after  the  service 
of  said  writ,  at  the  suit  of  these  defendants,  who  alleged  that 
the  said  Richard  A  Guildford  was  unjustly  detaining  the  said 
steamship,  and  the  said  writ  of  replevin  was  then  delivered 
to  the  said  sheriff  to  be  executed,  and  thereupon,  stfid  security 
having  been  duly  given,  the  said  sheriff,  Ly  virtue  of  the  said 
writ  and  within  his  bailiwick,  entered  into  and'  upon  the  said 
steamship  and  caused  the  same  to  be  replevied  to  these 
defendants,  and  dispossessed  the  plaintiff  of  said  steamship, 
and  delivered  possession  thereof  to  these  defendants,  and 
duly  summoned  the  plaintiff,  as  in  said  writ  commanded, 
which  are  the  alleged  grievances  in  said  several  counts  set 
forth,  and  the  said  Richard  A.  Guildford  duly  appeared  and 
pleaded  to  the  said  writ  of  replevin,  and  the  said  action  is 
still  pending  in  this  Court. 
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The  learned  Chiftf  Justice,  before  whom  the  case  was  tried 
without  a  jury,  found  for  the  plaintiff  with  $2000  damages, 
and  entered  upon  the  minutes  the  following  memorandum  of 
the  grounds  of  his  finding  :— 

The  grounds  on  which  I  found  for  the  plaintiff  were 
shortly  as  follows  :  Had  he  been  shown  to  be  a  master  in  the 
ordinary  course,  without  any  special  contract  or  interest  in 
the  ship,  I  would  have  been  disposed  to  recognize  the  right  of 
the  owners  to  discharge  him  at  any  tin^e  when  they  thought 
*  it  their  interest  or  their  duty.  But  the  evidence  shewed  that 
the  plaintiff  was  not  a  master  in  the  ordinary  sense.  He  had 
been  invited  in  consequence  of  his  reputation  and  capacity 
as  a  ship  master  to  join  in  a  new  enterprise,  and  to  become  a 
partner  in  the  purchase  and  ownership  of  the  steamer,  and 
had  embarked  in  it  all  his  capital,  not  a  great  sum,  but  a  con- 
siderable sum  for  him.  Finding,  after  two  year's  trial,  that 
the  capital  of  $27,000, — of  which  the  plaintiff  and  his  son 
had  put  in  as  owners  of  45  ^shares,  $4f,bOO, — had  not  only 
yielded  no  dividend,  but  that  a  debt  had  been  incurred  of 
$18,000,  the  plaintiff  made  a  proposition,  which  was  accepted, 
to  sail  and  victual  the  ship  at  a  fixed  sum  per  month,  which 
redeemed  the  concern  and  saved  it  from  ruin.  The  President, 
who  gave  very  candid  and  fair  evidence,  stated,  while  on  the 
stand,  that  the  company  had  been  obliged  to  advance  45  per 
cent,  of  their  subscriptions  to  which  the  plaintiff  had  been 
unable  to  contribute,  and  that  32^  per  cent,  of  these  advances 
had  been  repaid  from  the  earnings  of  the  ship  under  the 
improved  system.  It  was  significant,  too,  that  the  President, 
in  his  letter  in  answer  to  the  plaintiff's  letter,  had  given 
the  plaintiff  a  very  high  certificate  within  three  months  of  his 
dismissal,  and  that  McLaughlan,  one  of  the  agenis'  firm  at 
St.  Pierre,  considered  him  a  most  successful  and  efficient 
navigator.  With  such  testimony,  to  go  back  three  or  four 
years  to  the  differences  between  the  plaintiff  and  former  agents, 
and  to  cite  boasting  and  i*ash  expressions  as  grounds  of  dis- 
missal, appeared  to  me  neither  just  nor  generous.  It  was 
obvious  that  the  dismissal  did  not  originate  in  any  dissatisfac- 
tion at  Halifax,  but' that  the  five  Halifax  directors  yielded  to 
the  determination  of  the  three  directors  at  St.  Pierre  acting 
in  conjunction  with  the  agents  there.   From  the  evidence  of  the 
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transaction  and  the  state  of  feeling  at  St.  Pierre,  it  was  evident 
that  the  plaintiff  was  a  man  of  warm  and  impetuous  tempera- 
ment, of  great  activity  and  abundant  zeal,  which  the  St. 
PieiTe  people  did  not  respond  to  and  appreciate.  In  finding 
fault  with  him  for  going  to  the  Governor  and  for  insisting  on 
the  immediate  removal  of  the  schooner,  I  do  not  think  they 
did  justice  either  to  the  plaintiff  or  the  ship.  I  think  that  the 
plaintiff's  proceedings  were  not  of  a  character  to  justify  his 
dismissal.  The  grounds  of  the  last  complaint  in  May,  1878, 
were  not  communicated  to  the  plaintiff,  nor  in  proof  at  the 
trial.  Under  all  the  circumstances  I  thought  him  entitled  to 
a  verdict,  and  that  the  sum  of  $2000  was  not  unreasonable  as 
damages.  As  it  was  understood,'  however,  that  the  case 
would  be  remitted  to  the  Court  in  banco,  the  amount  of 
damages,  as  well  as  the  questions  of  law  as  to  the  right  of 
dismissal,  and  the  distinction  between  the  ownership  of  a  ship 
by  a  body  of  individuals,  the  master  being  one  of  them,  and 
by  a  corporation  under  an  act,  will  come  up  for  adjudica- 
tion after  argument  and  full  enquiry. 

A  rule  niei  was  taken  to  set  the  verdict  aside  as  against 
law  and*  evidence,  for  improper  reception  and  rejection  of 
evidence,  because  the  damages  were  excessive,  and  upon  the 
several  grounds  taken  on  motion  for  nonsuit.  This  rule  was 
argued  March  24th  and  25th,  1880,  before  Sir  Wm.  Young, 
C.  J.,  McDonald,  Smith  and  James,  J  J. 

Ritchie,  Q.  C,  in  support  of  rule. — The  plaintiff  can  only 
recover  according  to  his  allegations.  The  most  favorable 
view  for  the  plaintiff  is  that  he  had  an  agreement  for  $950 
per  month  for  provisions,  wages  and  salary  as  master.  This 
is  a  new  agreement  superseding  the  other.  The  first  count  is 
for  the  $1 200,  which  is  no  longer  in  existence.  The  second 
count  is  on  the  agreement  for  the  $950.  There  was  no  con- 
tract by  the  company  with  Guildford  in  consideration  of  the  ^ 
payment  of  his  money,  because  there  was  no  company  in 
existence,  and  there  is  no  proof  of  ratification  afterwards. 
The  agreement  under  the  sixth  count  was  an  agreement  for 
nothing,  because  there  is  no  reference  to  wages. 

Weeks,  contra. — The  evidence  of  Belcher  is  that  Guildford 
was  to  le  captain  of  the  steamship,  and  that  no  other  under- 
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standing  or  agreement  was  come  to  in  his  time.  There  was  a 
natural  conflict  between  the  captain,  who  was  a  part  owner, 
and  the  agents  at  the  several  ports,  who  were  not  shareholders, 
and  were  only  solicitous  about  their  individual  interests,  and 
the  insolence  and  insubordination  given  as  grounds  for  his 
dismissal  were  from  a  part-owner  to  mere  agents  and  con- 
signees. The  vessel  was  run  at  a  loss  while  the  agents  sup- 
plied her ;  she  was  run  at  a  profit  while  Guildford  provided 
the  supplies ;  she  was  run  at  a  loas  again  as  soon  as  he  was 
dismissed. 

Cites  4,  Rob  Ad.  Reps.,  239,  as  to  dismissal  of  a  master 
who  is  also  a  part-owner.  There  is  no  difference  between 
Guildford's  position  as  a  stockholder  and  that  of  a  part-owner 
not  a  corporator.  I  admit  he  might  have  been  dismissed  for 
cause ;  1  Kay  on  Shipping,  54 ;  AbbotCs  Dig.,  Corporations, 
58.5  ;  sections  240  and  241  of  the  Merchant  Shipping  Act,  in 
Boydy  p.  210.  When  a  master  is  not  a  part  owner  the  majority 
of  owners  must  indicate  their  wish  to  dismiss.  Boyd  shows 
the  cases  in  which  a  master  may  be  dismissed.  In  Smith!$ 
Master  and  Servant,  pp.  Ill,  112,  the  reasons  justifying 
dismissal  of  a  servant  are  given.  Even  in  the  case  of  an 
ordinary  servant  the  grounds  required  are  infinitely  graver 
than  any  in  this  case. 

The  character  of  Guildford  in  regard  to  competency  and 
energy  in  the  discharge  of  his  duties  is  undisputed.  There  is 
not  a  shadow  of  justification  for  the  charge  of  violation  of 
duty.  The  insubordination,  if  such  a  word  could  be  used,  was 
justifiable  in  the  interests  of  the  employers.  Temporary 
ebullitions  of  anger  under  such  circumstances  could  afibrd  no 
ground  for  dismissal.  On  only  one  or  two  occasions  were 
such  words  proved  to  have  been  used,  and  if  so  there  is  a  great 
difference  between  the  use  of  such  words  by  a  servant  to  a 
master  on  shore,  and  their  use  by  a  captain  in  sole  command 
of  a  vessel  to  the  agents  of  the  owners. 

The  express  understanding  was  that  if  Guildford  invested 
his  money  he  was  to  have  command  of  the  vessel.  The  com- 
pany was  formed  in  1875,  Guildford's  money  to  the  amount  of 
$4500  was  put  in,  and  stock  to  that  amount  given  him.  There 
is  ample  evidence  to  justify  a  jury  in  finding  that  the  agree- 
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ment  as  proved  by  Guildford  and  admitted  by  Belcher,  was 
ratified  by  the  company. 

The  only  remaining  point  is  as  to  the  damage  suffered  by 
Guildford  from  the  failure  of  the  company  to  carry  out  the 
agreement.  Captain  Guildford  offered  to  give  up  the  com- 
mand of  the  vessel  on  receiving  back  the  money  which  he 
had  been  induced  to  invest.  If  this  was  not  done,  and  if,  as 
was  the  case,  he  was  thrown  out  of  employment  and  remained 
so  until  the  trial,  and  his  character  was  injured,  the  damages 
were  not  excessive  but  too  low. 

We  can  recover  under  the  fifth  count.  The  proof  is  that 
as  an  inducement  to  enter  into  the  speculation  Guildford  was 
promised  the  command  of  the  steamer.  Subsequently  the 
wages  were  fixed,  but  that  is  mere  surplusage.  We  do  not 
complain  of  the  non-payment  of  wages  but  of  the  dismissal. 
That  count  is  made  out  absolutely.  We  need  not  have 
alleged  the  amount  of  wages  at  all. 

-Rig&y,  Q.  (7.,  in  reply. — There  are  two  questions  to  be 
considered ;  1st,  Was  Guildford  a  part-owner  of  the  steamer, 
or  was  he  not  ?  Law  was  read  to  show  that  a  corporation  is 
distinct  from  the  persons  constituting  it.  If  it  were  otherwise 
a  corporation  might  own  property  in  fee  simple,  which  is 
supposed  to  exhaust  the  whole  estate,  and  yet  the  members  of 
the  corporation  might  each  have  a  distinct  interest  recognized 
by  law.  The  result  is  more  absurd  when  applied  to  a  ship. 
Captain  Guildford  has  no  interest  in  the  ship  but  only  in  the 
stock.  However,  that  is  not  material.  (Young,  C.  J. — If  he 
cannot  succeed  on  the  special  point  he  cannot  succeed  at  all. 
McDonald,  J. — I  think  a  man  having  an  interest,  even  an 
indirect  one,  stands  in  a  different  position  from  a  mere  servant 
as  disobeying  the  instructions  of  the  agents.  He  was  one  of 
the  incorporators,  and  the  agents  were  to  some  extent  his 
servants.)  No  such  law  has  been  cited.  It  should  be  kept  in 
view  that  the  parties  at  St.  Pierre  were  not  merely  agents, 
but  were  also  directors. 

In  regard  to  the  cause  for  dismissal  the  directors  should  not 
be  confined  to  the  last  act  of  insubordination,  because,  on 
account  of  the  plaintiff's  qualifications  as  a  navigator,  the 
defendants  bad  passed  over  previous  acts.     Kay  on  Shipping, 
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p.  102,  shows  the  distinction  between  the  duties  of  an  agent 
and  of  a  master.  As  to  causes  for  dismissal,  there  was  dis- 
obedience, there  was  opprobrious  and  insolent  language.  I 
admit  that  he  could  not  be  dismissed  for  the  tirst  offence, 
having  been  retained  in  the  service  of  the  company  after- 
wards. But  it  was  receivable  as  evidence  of  previous  mis- 
conduct. 

The  company  was  incorporated  by  an  act  of  1874,  chapter 
83.  By  the  acts  of  1875,  chapter  23,  the  former  act  was 
repealed.  The  latter  act  was  passed  in  April,  1875,  the 
former  act  in  May,  1874.  It  is  sought  to  make  the  present 
company  liable  for  a  contract  made  previous  to  the  existence 
either  company ;  Mayne  on  Dairuiges,  159.  If  there  is  evidence 
to  sustain  such  a  contract  as  that  alleged,  it  would  be  void  for 
uncertainty,  there  being  no  time  fixed.  He  was  settled  with 
up  to  the  day  of  dismissal,  and  paid  for  stores  on  board  the 
vessel.  The  damages  must  have  been  given  on  the  assump- 
tion that  the  company  were  bound  to  retain  him  as  long  as  he 
conducted  himself  properly.  There  being  no  such  contract, 
the  damages  are  excessive. 

Evidence  was  improperly  excluded.  The  seventh  plea 
■was  established,  (the  plea  of  the  pendency  of  the  replevin 
suit).  The  only  dismissal  was  taking  possession  under  the 
writ  of  replevin  which  is  now  pending,  and  for  which  taking 
damages  may  be  awarded.  Plaintiff  was  not  dismissed  at  all 
by  the  defendants.  They  wrote  him  a  letter,  but  he  did  not 
choose  to  act  upon  it.  His  only  action  here  is  against  the 
sheriflT;  Flemming  v.  HIU,  1  R.  &  C,  268. 

McDoNAlD,  J.,  now,  (January  8th,  1881,)  delivered  the 
judgment  of  the  Court: — 

In  March,  1874,  a  number  of  the  merchants  of  Halifax 
undertook  to  get  a  steamship  for  the  purpose  of  carrying  the 
mail  to  and  from  St.  Pierre,  Miquelon,  for  the  French  Govern- 
ment, under  a  subsidy,  and  with  permission  to  call  at  some  of 
the  ports  in  the  island  of  Cape  Breton.  The  plaintiff  was 
sent  for  by  Mr.  Frecker,  who  appears  to  have  been  one  of  the 
principal  promoters  of  the  enterprise,  and  he  agreed  to  sub- 
scribe $4000  towards  the  funds,  and  to  assist  in  getting  a 
suitable  ship  for  the  company,  provided  he  should  be  the 
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master.     This  was  agi-eed  to  on  the  other  side,  and  his  wages 
were  fixed  at  SI 200  per, year.     He  says  that  he  was  to  have 
command  of  the  ship  while  she  was  running  on  that  line  ;  and 
on  the  18th  of  June,  1874,  the  George  Shattuck  was  purchased 
by  him  for  the  purpose  mentioned,  subject  to  the  approval  of 
his  associates,  which  approval  was  subsequently  obtained.  All 
this  was  previous  to  the  incorporation  of  the  defendant  com- 
pany, which  was  effected  by  chapter  88  of  the  Acts  of  the 
Parliament  of  the  Dominion  of  Canada,  passed  in  1875.     It  was 
not  until  the  22nd  day  of  September,  1875,  that  the  company 
became  registered   owners   of   the   ship,  as  appears  by  the 
papers  in  evidence.     Directors  and  agents  were  appointed  by 
the   corporation,   both   at   Halifax   and  St.  Pierre,  and   the 
plaintiff,  who  was  in  command  of  the  ship  before  the  company 
became  incorporated,  was  still  continued  as  master,  at  the  rate 
of  $100  per  month,  for  upwards  of  two  years,  when  it  was 
found  that  the  company  was  losing  monej'^  by  the  venture, 
and  the  plaintiff,  being  the  largest  stockholder,  n'lturally  felt 
that  he  was  losing  the  largest  proportion,  while  he  evidently 
thought  that  others  of  the  shareholdei-s  were  making  money ' 
out  of  the  transaction.      On  the  5th  of  August,   1876,  an 
agieement  was  made  between  the  plaintiff  and  the  company 
that  he  should  supply  the  ship  with  men  and  provisions  for 
passengers  and  crew,  and  continue  to  sail  her  as  commander, 
for  $900  per  month, — afterwards*  raised  to  $950, — and  I  think 
it  cannot  be  disputed  that  this  was  the  only  valid  express 
agreement  which  bound  both  parties  at  the  time  of  the  dis- 
missal, whatever  might  have  been  the  understanding  before 
the  act  of  incorporation  between  the  gentlemen  who  after- 
wards became  corporators.     Under  this  agreement  the  ship 
continued  to  run  and  to  save  money,  until  the  time  of  the 
plaintiff^s  dismissal  from  the  service  ;  and  it  cannot  be  doubted, 
under  the  evidence,  that  ho  was  a  skilful,  faithful,  honest  and 
reliable  master.     That  he  was  zealous  in  the  interests  of  the 
enterprise  is  admitted  on  both  sides,  and  it  is  possible  that  his 
over-zeal  was  the  cau:<e  of  the  trouble  which  resulted  in  his 
dismissal  and  the  bringing  of  this  suit     This  zeal,  with  his 
admitted  capacity  as  master,  naturally  produces  an  impression 
in  his  favour,  in  which  impression  I  must  confess  I  shared  at 
the  argument;  but  we  are  now  to  decide  this  case,  like  all 
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other  cases,  according  to  the  law,  which  is  binding  upon  him 
and  us  alike.  He  continued  ii\  charge  &s  master  until  the 
29th  of  May,  1878,  when,  after  having  been  notified  that  he 
had  been  dismissed  by  the  directors,  and  after  he  had  refused 
to  give  up  the  command,  the  ship  was  replevied  and  placed 
under  the  command  of  another  master.  For  this  dismissal  he 
brought  this  action,  and  recovered  a  verdict  of  $2000  damagas. 
A  rule  niai  was  granted  to  set  the  verdict  aside,  and  we  are 
now  to  consider  wheth  er  it  should  be  made  absolute  or  not 

By  the  terms  of  the  conti^act  entered  into  by  the  defendant 
company  for  carrying  the  mails  to  and  from  St  Pierre,  it  was 
stipulated  that,  from  the  first  of  August,  1877,  "  after  waiting 
sixty  hours  at  St  Pierre,  the  packet  boat  shall  leave  for 
Halifax,  with  the  mail  for  Liverpool  and  the  American  conti- 
nent," and  this  change  of  time  seems  to  have  led  to  the  main, 
though  not  the  only  difiiculty  which  arose  between  the  parties^ 
Before  then  the  time  to  stay  at  St.  Pierre  was  forty-eight 
hours.  In  this  difficulty  I  have  no  doubt  that  the  plaintiff 
was  in  the  wrong,  for  he  insisted  not  only  upon  acting  in 
•violation  of  the  agreement  between  the  company  and  the 
authorities  at  St.  Pierre,  but  in  setting  at  defiance  the  conti*ol 
and  authority  of  his  employers, — the  defendant  company ; — 
thinking,  evidently,  that  the  consent  of  the  Governor  of  St 
Pierre  would  be  a  justification  for  that  course.  To  this 
branch  of  the  case  I  shall  refer  again. 

The  plaintiff  assumed,  all  through  his  evidence,  that  he 
was  not  only  part  owner  of  the  ship  but  the  largest  share* 
holder,  and  that,  as  such,  he  had  a  right  to  take  the  attitude 
which  he  did  towards  the  company.  In  the  very  first  part  of 
his  evidence  he  said ;  "  I  was  shareholder  in  the  George 
Shattuck  to  the  extent  of  $4,500 ;"  but  in  so  doing  he  was 
entirely  mistaken.  The  ship  belonged  to  the  company,  and, 
although  he  owned  a  considerable  proportion  of  the  company's 
stock  and  was  the  largest  shareholder  in  it,  he  had  no  title 
whatever  to  any  share  of  the  ship.  The  case  of  Bligh  v. 
Brent,  2  Tounge  &  Col.,  295,  illustrates  this  enquiry. 
Alderson,  B.,  said  that  the  bill  was  praying,  in  substance, 
**  that  the  defendant  Margaret  Brent,  widow  and  executrix  of 
Timothy  Brent  deceased,  might  account  for  certain  shares  in 
the  Chelsea  Waterworks,  and  that  it  be  decreed  by  the  Court 
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that  the  plaintiff,  as  his  heir  at  law,  became  entitled  to  those 
shares,  and  that  the  other  defendants,  the  governor  and  com- 
pany of  the  Chelsea  Waterworks,  may  be  instructed  to  insert 
on  the  transfer  books  the  plaintiffs  names  as  proprietoi's 
thereof.  There  was  no  dispute  as  to  the  facts,  and  the  only 
question  for  the  Court  was  whether  these  shares  were  part  of 
the  real  and  personal  estate  of  the  testator.  If  the  former, 
the  plaintiff,  as  heir  at  law,  is  entitled  to  the  decree  he  prays, 
because  the  will  is  attested  by  only  two  witnesses,  and  if  the 
latter,  his  bill  must  be  dismissed."  After  further  showing 
that  the  contributions  of  the  testator  were  turned  into  real 
and  personal  property  by  the  corporation  for  the  purpose  of 
obtaining  a  clear  surplus  profit  from  the  use  and  disposal  of 
the  capital,  the  learned  Judge  says  ;  "  It  is  this  surplus  profit 
alone  which  is  divi.sible  among  the  individual  contributors. 
The  land  or  the  chattels  are  only  the  instruments,  (and  these, 
varying  and  temporary  instruments),  whereby  the  joint  stock 
of  money  is  made  to  produce  profit."  He  adds;  "Suppose 
the  subscription  had  not  been  by  the  individual  corporators, 
but  that  strangers  having  collected  the  money  had  put  it  into 
the  management  of  a  corporate  body,  havipg  particular  privi- 
leges, and  had,  after  giving  them  power  to  vest  the  money  at 
their  pleasure,  stipulated  to  receive  these  profits,  could  it  be 
contended  that  the  nature  of  the  property  of  the  subscribers 
depended  upon  the  mode  of  management  by  the  independent 
body  ?  And  yet  that  is,  in  truth,  this  case ;  for  the  individual 
members  of  a  corporation  are  quite  as  distinct  from  the  meta- 
physical body  called  '  the  corporation '  as  any  others  of  Her 
Majesty's  subjects." 

In  School  Trustees  v.  Cameron,  2  Sup.  Court  of  Canada 
Reps.,  700,  the  learned  Chief  Justice  in  giving  the  opinion  of 
the  Court  said,  in  reference  to  the  corporation,  that  "  the 
members,  though  constituent  paiis,  are  not  in  a  legal  sense 
the  corporate  body.  They  are  only  the  elements  which  form 
the  one  artificial  body  endowed  with  corporate  powers,  so  that 
the  rule  that  a  man  cannot  be  both  plaintiff  and  defendant,  in 
the  sense  which  seemed  to  have  embarrassed  the  counsel  and 
the  Court  below,  has  no  application  to  corporations."  In  that 
case  the  defendants  pleaded  that  they  themselves  were  the 
corporation  in  whose  name  they  were  sued,  but  the  Court 
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held  that  the  plea  was  bad,  and  that,  although  they  were  in 
possession  and,  as  incorporated  trustees,  were  the  owners  of 
the  property  on  which  the  trespass  sued  for  was  alleged  to 
have  been  committed,  at  the  time  of  the  alleged  trespass  they 
exceeded  their  powers  and  became  liable  in  trespEiss  to  the 
trustees,  and  that  if  the  suit  was  brought  without  authority 
the  pioper  course  was  to  apply  to  the  Court  to  stay  or  set 
aside  the  proceedings. 

In  view  of  these  cases,  and  of  the  authorities  supporting 
them,  I  do  not  think  that  we  can  hold  that  any  one  having 
stock,  as  the  plaintiff  had  in  the  Anglo-French  S.  S.  Company, 
even  though  he  was  one  of  the  corporators,  could  exercise, 
independently  of  the  corporation,  any  power  whatever  over 
the  property  of  the  company  in  virtue  or  his  interest  in  it. 
If  otherwise,  there  would  be  no  end  of  confusion  and  quarrel- 
ing in  cases  of  this  kind.  If  the  individual  interest  of  the 
plaintiff  as  a  shareholder  in  the  company,  or  as  one  of  the 
corporators,  gave  him,  as  he  contends,  a  right  to  retain 
possession  of  the  ship,  independently  of  his  agreement  to  sail 
her,  every  other  stockholder  and  corporator  would  have  a  like 
right  in  proportion  to  his  interest  in  the  stock.  I  think  we 
are  bound  to  regard  the  plaintiff  as,  in  point  of  law,  a  mere 
stranger  to  the  corporation  up  to  the  time  that  he  took  com- 
mand of  the  ship,  after  the  act  of  incorporation  had  passed, — 
eliminating  entirely  from  the  consideration  of  the  case  any 
interest  which  he  had  in  the  stock,  and  only  regarding  him, 
as  he  really  was  at  the  time  of  the  dismissal,  as  a  master  of  the 
ship  under  the  express  agreement  entered  into,  after  the  incor- 
poration of  the  company,  that  he  should  receive  $950  per 
month  for  commanding  and  sailing  the  ship,  and  supplying 
her  with  men  and  provisions,  &c. 

"  It  is  a  general  rule  that  the  right  to  remove  the  master 
is  vested  in  and  may  be  exercised  by  the  person  who  had  the 
right  of  appointment,"  (1  Kay  on  Shipping,  58,)  "  but  when 
the  master  is  part  owner  some  special  reason  should  be  shown,'* 
(The  New0  Draper  Case,  4  Rob.  Adm.  Reps.,  287).  In 
this  case  the  plaintiff  was  not  a  part  owner  of  the  ship.  He 
had  no  legal  interest  whatever  in  her.  His  legal  interest  was 
in  the  stock  of  the  company  and  in  that  alone,  except  under 
his  agi-eement  to  sail  the  ship  and  supply  her  as  mentioned  ; 
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and  there  is  no  question  about  the  supplies.  But,  both  at  the 
trial  and  the  argument,  his  counsel  seemed  to  rely  upon  his 
being  part  owner  of  the  steamer,  which  is  an  entire  mistake, 
—must  be  a  mistake  if  the  decision  in  Bligk  v.  Breiit  is  law. 
At  the  time  of  the  first  understanding  between  the  gentlemen 
who  subsequently  became  corporators,  the  corporate  body, 
now  the  defendant  company,  had  no  existence,  and  cannot  be 
bound  by  the  individual  promises  of  its  now  constituent 
members,  made  before  iU  legal  existence. 

I  think  that  I  am  safe  in  saying  that  the  owner  of  a 
vessel  can  legally  discharge  the  master  without  the  same  cause 
that  would  be  necessary  to  justify  a  master,  in  the  ordinary 
sense  of  the  word,  in  discharging  his  servant,  but,  admitting 
that  they  are  parallel  cases,  we  find  that  wilful  disobedience 
of  any  lawful  order  of  his  master  is  one  of  the  causes  which 
justifies  the  dismissal  of  a  servant';  Smith  mi  Master  and 
Servant^  p.  112  ;  and  the  author  instances  the  cases  of  a  farm 
servant  refusing  to  work  at  dinner  time ;  a  ship's  carpenter's 
mate  who  refused  to  work  except  to  a  certain  port,  and  was 
put  on  shore  at  Java  ;  a  farm  servant  refusing  to  work  during 
harvest  without  strong  beer,  and  the  messman  of  a  regiment 
refusing  to  send  up  dinner  and  using  disrespectful  language 
to  the  Colonel,  though  he  sent  up  dinner  after  half  an  hour's 
delay  and  tendered  an  apology  at  the  time  of  his  dismissal 
the  next  day.  The  authorities  are  given  in  the  book  cited, 
and  it  is  not  necessary  to  cite  them  here,  but  it  is  proper  to 
see  what  the  evidence  is  touching  the  causes  assigned  for  the 
plaintiff's  dismissal. 

Without  attaching  too  much  importance  to  what  occurred 
in  1865,  because  it  was  at  a  remote  date,  when  Belcher  was 
agent,  and  the  plaintiff  ordered  him  ashore,  saying  that  if  he 
did  not  go  he  would  kick  him  ashore,  I  pass  to  what  had 
occurred  within  a  few  months  before  the  dismissal  complained 
of.  In  1877,  after  the  contract  was  in  force  requiring  the 
boat  to  remain  at  St.  Pierre  sixty  hours,  the  plaintiff^  insisted  on 
leaving  within  forty-eight  hours,  and,  ignoring  the  instructions 
of  the  directors  and  agents,  as  well  as  the  contract  by  which  all 
were  bound,  went  to  the  Governor  of  St.  Pierre  to  get  the 
mails,  so  as  to  enable  him  to  leave  before  the  expiration  of  the 
stipulated  time.     He  says  himself  that  in  January  the  agents 
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wanted  him  to  remain  the  sixty  hours,  but  that  he  did  not 
comply.  Mr.  Fuller,  the  president,  who  speaks  approvingly 
of  the  plaintiff's  ability  and  zeal  as  a  master,  warned  him  in 
Noveijiber,  1877,  to  behave  differently,  but  he  disregarded  the 
warning ;  and  he  himself  says,  "  I  refused  to  be  on  friendly 
terms  with  the  agents  at  St  Pierre."  Emille  LeVilli,  exam- 
ined in  December,  1878,  says  that,  about  four  months  before, 
(it  must  have  been  over  four  months,  for  the  plaintiff  was 
dismissed  in  May),  he  heard  the  captain  cry  out  aloud  at  St. 
Pierre,  '*  those  are  double-faced  buyers, — not  fit  to  be  agents 
for  a  dung  barge,"  and  that  he  repeated  the  same  language 
about  an  hour  afterwards.  The  witness  adds ;  "  he  usually 
treated  the  agents  with  great  contempt  to  my  knowledge,  to 
such  an  extent  that  we  protested  agahist  his  conduct.** 
McLaughlan,  one  of  the  firm  appointed  agents  of  the  company 
at  St.  Pierre,  proves  that  in  January,  1878,  after  the  time  of 
the  steamer  s  remaining  at  St.  Pierre  had  been  extended  from 
forty-eight  to  sixty  hours,  the  plaintiff  refused  to  stay  there 
during  the  time  agreed  upon.  On  one  occasion,  when;  under 
peculiar  circumstances,  the  agents  asked  him  to  remain  at  the 
wharf  till  Monday  afternoon,  he  flatly  refused  to  do  so,  and 
said  that  he  would  leave  the  whaii  on  Sunday,  (within  the 
limited  time),  and  said  if  he  did  not  get  the  mails  he  would 
leave  without  them.  He  actually  did  leave  the  wharf 
against  the  plain  directions  of  the  agents,  on  Sunday,  claiming 
that  he  had  a  right  to  do  so  on  account  of  his  interest  in  the 
ship,  and  saying  that  McLaughlan  and  his  partners  were 
not  the  agents  of  the  ship,  but  of  the  captain.  In  his  letter 
to  the  Governor  of  St.  Pierre  et  Miquelon,  on  the  19th  Nov., 
1877,  he  says;  '^  I  also  take  this  opportunity  of  informing 
Your  Excellency  that  should  you  at  any  time  require  the 
George  Shattuck  to  remain  longer  than  the  contract 
requires,  I  shall  be  most  happy  to  oblige  you,  but  will 
expect  a  notification  from  yourself,  as  I  don't  recognize 
intervention  of  Messrs.  Atherton,  Hughes  &  Co.,  the 
Anglo-French  Steamship  Company's  agents,  in  the  matter 
at  all."  In  his  letter  to  Mr.  Fuller,  the  president  of  the 
company,  on  the  12th  of  February,  1878,  referring  to 
the  directors  at  St.  Pierre,,  he  says,  "  I  am  informed,  as  per 
your  letter,  that  these  gentlemen  will  resign  their  directorship 
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if  I  do  not  obey  their  every  whim.  I  may  say  here  that  I 
have  not  spoken  to  either  of  them  for  over  three  months."  It 
is  worthy  of  remark  that,  throughout  the  whole  trouble,  all 
the  orders  and  directions  of  the  agents,  acting  under  the 
directors,  appear  to  have  been  perfectly  lawful,  and  should . 
have  been  obeyed,  while  the  plaintiff's  refusal  to  comply  was 
quite  the  reverse ;  and  it  is  not  our  business  to  say  which 
contention  tended  most  to  the  benefit  of  the  company.  I  do 
not  think  it  can  be  successfully  contended  that  an  employ^, 
who  thus  systematically  ignores  and  contemns  the  lawful 
commands  of  his  employer,  or  which  is  the  same,  the  lawful 
commands  of  the  authorized  agents  of  his  employer,  even  if 
for  the  real  interests  of  the  employer;  who  uses  abusive 
language  towards  them  and  refuses  to  be  on  friendly  terms 
with  them, — not  speaking  to  them  for  three  months,  as  hero 
admitted,  is  entitled  to  recover  damages  for  dismissing  him 
from  the  service.  It  is  true  the  plaintiff  contradicts  one  of 
the  witnesses,  and  says  that  he  did  not  use  the  word  "buggers,** 
as  applied  to  the  agents,  but  "  beggars ;"  yet  it  is  intolerable 
abuse  still,  the  only  difference  being  in  the  intensity  of  the 
term. 

Mr.  Ritchie  for  the  defendant  raised  a  question  upon  the 
pleadings  which,  if  taken  as  a  ground  of  non-suit,  I  think 
would  be  entitled  to  much  weight,  but  entertaining  the  views 
that  I  do,  as  already  expressed,  I  think  it  unnecessary  to 
decide  that  question  now,  for,  assuming  the  pleadings  to  be 
unobjectionable  in  view  of  the  evidence,  I  do  not  think  that 
.the  plaintiff  is  legally  entitled  to  recover  in  this  action,  but  I 
am  of  opinion  that  the  rule  nisi  to  set  aside  the  verdict  must 
be  made  absolute. 

Smith,  J. — I  know  of  no  case  in  which  I  have  been 
obliged  so  reluctantly  to  concur  in  the  judgment  of  the  Court 
as  in  the  present  case,  and,  if  the  superior  wisdom  of  a  higher 
tribunal  decides  that  I  am  wrong,  I  shall  not  be  soiry. 

Sir  William  Young,  C.  J.,  delivered  the  following  dis- 
senting opinion : — 

This  case  was  tried  before  me  without  a  jury,  and  as  it 
included  some  nice  questions  of  law,  I  suggested  to  the  coun- 
sel that  the  evidence  should  be  remitted  to  the  Court  with 
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power  to  direct  a  verdict  for  the  plaintiff  in  such  amount  aa 
they  should  think  fit,  or  a  non-suit  with  costs,  all  objections 
being  reserved  for  either  party.'  This  I  still  think  would 
have  been  the  proper  course,  but  it  was  not  acceded  to,  and  I 
found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  both  as  to  the  amount  of  damage  and  the  questions  of 
law.  The  judgment  just  delivered  shows  the  origin  of  the 
transaction  between  the  plaintiff  and  his  co-owners.  He  was 
to  put  in  a  few  thousand  dollars,  in  fact  his  all,  and  was  to 
run  the  ship  as  master.  "  It  was  understood,"  says  Mr.  Belcher, 
"  that  the  plaintiff  should  take  stock  and  have  command  of 
the  ship."  There  was  no  understanding  to  the  contrary 
during  my  time.  He  was  then,  unquestionably,  a  part  owner, 
and,  as  such,  could  not  be  dismissed  without  cause.  In  the 
Nefiu  Draper.  4  Rob.  Admy.,  287,  293,  Sir  William  Scott, 
recognizing  the  right  of  a  majority  of  the  owners  to  discharge 
a  master,  says,  that  in  the  case  of  a  n>aster  and  part  owner, 
something  more  is  required  before  the  court  will  proceed  to 
dispossess  a  person  who  is  also  a  proprietor  in  the  vessel,  and 
whose  possession,  therefore,  the  common  law  is  upon  general 
principles  inclined  to  maintain. 

In  1875,  the  Dominion  Parliament,  at  the  instance  of  seven 
of  the  shareholders,  including  the  plaintiff*,  incorporated  them 
by  their  present  name,  declaring,  by  the  second  clause,  that 
the  company  should  not  go  into  operation  until  fifty  per  cent, 
of  the  capital  stock  of  $20,000  should  be  actually  paid  in. 
It  was  argued  that  this  act  cancelled  the  agreement  with  the 
plaintiff*  that  he  should  continue  as  ma.ster,  but  no  such  pur-, 
pose  was  communicated  to  him,  nor  as  we  may  fairly  presume, 
was  it  entertained  either  by  the  plaintiff*  or  his  associates.  It 
is  obvious  that  he  still  enjoyed  their  full  confidence,  for,  in 
the  following  year  they  entered  into  a  new  agreement  with 
him.  The  directors  at  St.  Pierre  became  extremely  dissatis- 
fied with  the  management  at  Halifax.  The  charges  here  were 
bitterly  complained  of,  especially  the  provision  account;  a 
lyroces  verbal  was  sent  up.  Mr.  Frecker,  w^ho  took  a  leading 
part,  was  actively  opposed  to  Mr.  Belcher  continuing  as 
agent ;  his  resignation  was  then  accepted  and  he  and  Frecker 
have  not  spoken  since.  The  latter,  as  Belcher  says,  pulled  the 
wires,  and  his  evidence  at  the  trial  was  eagerly  sought  for  by 
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the  plaintiff,  but  he  had  gone  just  before  to  St.  Pierre,  and,  as 
If  cLachlan,  one  of  the  firm,  says,  he  had  been  given  to  under- 
stand that  an  officer  was  after  him  with  a  subpoena  and  he 
had  evaded  service.  Let  us  see,  then,  what  was  the  condition 
of  the  company  in  1876.  They  lost  in  the  first  year  $12,000 
and  in  the  second  S6,000,  that  is  the  ship  having  been  bought 
for  $18,000,  they  had  sunk  her  whole  value  and  the  enterprise 
had  practically  collapsed.  The  plaintiff  had  a  deep  interest  in 
it,  he  and  his  son  having  put  in  $4,500  of  the  capital.  He 
had  shared  in  the  general  dissatisfaction,  which  may  account 
for  some  very  strong  expressions  in  the  evidence,  from  which 
he  would  have  done  wisely  to  have  abstained.  He  offered  to 
take  the  entire  management  and  to  furnish  everything  for 
the  ship,  wages  included,  for  $900  a  month,  to  which  $50  a 
month  was  afterwards  added. 

The  directors  levied  an  assessment  of  45  per  cent  on  the 
capita],  to  which  Guildford,  impoverished  by  his  advances 
having  yielded  nothing,  was  unable  to  contribute,  and  the 
effect  of  the  new  management  was  presently  apparent,  and 
up  to  iihe  time  of  trial  32J  of  the  45  per  cent  had  been  repaid 
to  the  shareholders.  All  appears  to  have  gone  satisfactorily 
and  smoothly  till  November,  1877,  when  the  first  difference 
arose  between  the  plaintiff  and  the  agents,  not  the  directors, 
at  St.  Pierre.  The  plaintiff,  as  was  natural  enough,  held  him- 
self to  be  one  of  the  principal  owners,  having  a  much  larger 
interest  and  a  deeper  anxiety  for  the  success  of  the  enterprise 
than  the  agents  who,  on  their  part,  claimed  a  right  to  control 
and  command  him.  He  objected  to  one  of  their  charges  for 
a  clerk,  which  gave  great  offence.  Above  all,  he  esteemed  it 
his  special  duty  to  look  after  the  expedition  and  the  safety  of 
his  ship,  and  gave  further  offence  by  applying  to  the  Gover- 
nor to  hasten  his  departure.  I  refrain  from  going  into  the 
particulars  of  those  squabbles  in  which,  as  I  think,  both 
paties  were  lo  blame.  The  plaintiff,  a  man  of  ardent  tem- 
perament, permitted  himself  to  use  language  which  is 
indefensible;  the  others,  as  he  had  reason  to  believe,  were 
purposely  irritating  and  provoking  him.  It  must  be  remem- 
bered, too,  that  he  was  in  a  delicate  and  a  dangerous  position 
with  his  ship.  She  could  not  approach  the  wharf  at  all  times, 
being  only  twenty  feet  wide,  only  at  high  water  is  it  perfectly 
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.safe,  and  not  always  then.  They  often  touched  the  bar  400  or 
500  yards  off  the  wharf.  They  could  not  go  out  at  night  unless 
with  a  bright  moon.  Under  those  circumstances,  to  be 
excluded  from  the  wharf  till  a  schooner  was  unloaded,  or 
delayed  by  what  he  believed  to  be  unnecessary  or  unwise 
obstructions,  was  enough  to  try  a  much  cooler  temper  than 
the  plaintiffs.  But  had  he  possessed  that  cooler  and  unim- 
passioned  temper,  he  would  scarcely  have  navigated  his  ship 
so  ably  and  redeemed  the  enterprise  from  ruin.  For  on  that 
point  all  are  agreed.  McLachlan,  one  of  the  agents,  says ;  "  I 
consider  Captain  Guildford  a  most  efficient  and  successful 
navigator.  We  could  always  find  him  when  we  chose.  He 
made  good  passages  and  did  all  as  a  captain  that  we  could 
wish  him  to  do."  In  a  letter  from  Mr.  Fuller,  the  President 
of  the  compan}',  dated  the  13th  February,  1878,  three  months 
before  his  dismissal,  he  says ;  "  to  the  third  question  I  have 
much  pleasure  to  state  that  the  present  Board  of  Directors,  as 
well  as  their  predecessors,  have  always  expressed  their  per- 
fect confidence  in  your  zeal,  ability  and  experience  in  the 
discharge  of  the  important  functions  which  devolve  upon  you 
as  captain  of  the  steamer  under  your  command,  and  I  miay 
add  that  nothing  would  afford  them  greater  pleasure  than  to 
know  that  perfect  harmony  exists  between  yourself  and  the 
agents  at  the  different  ports,  thereby  conducing  more  effectu- 
ally to  the  success  of  our  enterprise,  which  is  now  working 
favorably  and  profitably  to  all  concerned."  In  his  evidence, 
Mr.  Fuller  said ;  "  the  complaints  from  St.  Pierre  were  the 
immediate  cau.se  of  the  plaintiff's  dismissal."  He  said,  too, 
that  the  original  stock  was  unsaleable  now. 

As  we  have  already  seen,  had  the  plaintiff,  however  active 
and  meritorious,  been  in  the  ordinary  position  of  a  shipmaster 
discharged  by  a  majority  of  the  owners,  or  by  a  corporate 
body,  in  whom  the  title  was  vested,  he  would  have  had  no 
redress.  But  the  plaintiff  is  not  in  that  position.  He  had 
two  contracts  with  the  original  shareholders  and  three  with 
the  corporation,  and  he  had  fulfilled  all  his  duties  under  both 
to  their  entire  satisfaction,  as  they  themselves  admit.  But  he 
had  given  way  to  temper,  and  is  charged  with  having  used 
rash  and  violent  expressions,  the  worst  of  which  he  denies, 
concerning  the  agents  at  St.  Pierre,  for  there  is  no  complaint 
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elsewhere.  Is  this  a  sufficient  anwer  to  the  contract  ?  Does 
it  justify  his  dismissal  without  compensation,  and,  incidentally, 
that  of  his  son,  their  respective  shares  in  the  ship  being 
valueless  ?  It  is  evident  that  the  Halifax  Directors  acted 
under  pressure  from  abroad,  and  that  they  yielded  reluct- 
antly. 

I  cannot  but  think  that  they  owed  the  plaintiff  some  con- 
sideration, that  they  had  incurred  a  liability,  and  that  the 
verdict  should  stand  either  for  the  full  amount,  or  with  such 
reasonable  abatement  as  the  Court,  had  they  concurred  in  tht 
main  issue,  might  have  suggested. 


In    Re    ESTATE    OF    CONNOLLY. 

AwiLLhaiini^  been  prodaced  for  probate  in  common  form,  probata  wai  refused  on 
account  of  defocte  on  the  face  of  it,  and  thereupon  the  counsel  present  consented  to  proceed 
with  an  investigation  to  test  the  will  in  solemn  form  without  the  usual  citations  and  other 
preliminaries  scoonUnff  to  the  praetioe  of  the  Court.  The  Jud^  of  Probate  decreed  the  will 
to  be  invalid.  A  pecuniary  l^patee  under  the  will,  who  had  not  been  a  party  to  the  consent, 
was  one  of  the  appellants  from  this  decree. 

Heidf  tliat  the  appeal  must  be  allowed,  but  without  costs,  as  there  had  been  a  consent  te 
the  proceedings  below  by  all  the  counsel  that  hxul  appeared  at  the  bar  in  this  Court,  who  were 
the  same  proctors  and  advocates  that  had  appeared  below. 

This  was  an  appeal  from  a  decree  of  the  learned  Judge 
of  Prolvate  for  Halifax  County  setting  aside  a  will*  on  the 
ground  of  informality  in  the  execution.  The  cause  came  on 
for  argument  last  term. 

^^by*  Q'  C'.,  for  one  of  the  legatees  under  the  will, 
objected  to  the  whole  proceeding  as  irregular  and  void,  parties 
interested  under  the  will  and  prejudiced  by  the  decree  hav- 
ing never  been  cited  to  appear,  and  there  being  no  petition 
for  the  proof  of  the  will  in  solemn  form. 

Potver,  in  support  of  the  decree. — The  executors  were 
present  representing  the  will,  and  it  was  not  necessary  that 
parties  should  be  cited.  Before  the  Pi-obate  Court  the  execu- 
tors propounded  the  will  and  the  Attorney-General  and  myself 
made  and  filed  objections  to  it.  It  was  agreed  to  go  on  and 
try  the  matter,  jand  without  citing  parties.  (Smith,  J. — Under 
your  own  statement  the  Judge  had  no  right  to  make  a  decree.) 
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^ig^y>  Q'  0.,  now  formally  opened  the  preliminary  objec- 
tion : — The  executor  went  to  prove  the  will  in  common  form, 
and  before  the  proceedin*^  terminated  the  Judge  was  engaged 
in  trying  the  validity  of  the  will.  The  proceedings  were 
taken  to  prove  the  will  in  solemn  form  without  the  necessary 
preliminaries.  The  witness  to  prove  the  will  in  common  form 
was  being  examined  when  Mr.  Povrer  applied  to  cross-examine 
him.  The  executor  then  sent  f  3r  counsel  and  other  witnesses 
were  examined.  In  proving  a  will  in  common  form  it  is  done 
simply  on  the  oath  of  the  witness.  In  proving  it  in  solemn 
form  all  the  parties  interested  must  be  cited.  Assuming 
that  my  client,  a  legatee  under  the  will,  would  not  be  bound 
by  the  will,  where  she  had  not  been  cited,  what  remedy  has 
she  where  the  will  has  been  set  aside  in  this  manner  ?  If  she 
applied  for  administration  it  would  be  refused  on  the  ground 
that  there  were  other  parties  entitled  to  administer  before 
her.  If  she  sought  to  claim  under  the  will  she  would 
be  told  that  there  was  no  will,  it  having  been  set  aside  by 
decree  of  the  Court.  The  judge  has  made  a  decree  in  a  mat- 
ter where  he  was  not  asked  to  do  so,  and  could  have  had  no 
power.  As  to  pioof  of  will  in  solemn  form,  see  Williama  on 
Exrs.,  376.  As  to  proof  in  common  form,  Id,,  369  :  Dodd  and 
Brooks,  698. 

PrnveVy  contra. — The  authorities  cited  do  not  sustain  the 
position,  contended  for.  They  merely  go  to  show  that  the 
party  who  desires  to  sustain  the  will  should  issue  citations. 
When  the  will  was  attacked  the  executors  should  have  issued 
citations  if  they  desired  to  sustain  it.  We  did  not  wish  to 
sustain  it. 

Courts  of  Probate  in  this  province  are  of  a  popular 
character,  often  presided  over  by  laymen  and  technical  objec- 
tions will  not  be  favorably  regarded.  (Smith,  J. — This  is  not 
a  technical  objection.)  My  next  proposition  is  that  the  ques- 
tion before  the  Judge  was  whether  he  should  grant  probate  of 
the  paper  propounded.  This  question  was  clearly  within  his 
jurisdiction.  (McDonald,  J. — He  went  further  than  merely 
to  refuse  probate.  He  decreed  the  will  to  be  void.)  See 
sections  2,  6.  8  and  9  of  the  Probate  Act ;  Dodd  and  Brooks, 
386,  387,  388,  to  show  that  proof  in  solemn  form  is  not 
necessary.     The  executors  are  the  only  paHies  whose  presence 
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is  necessary.  Dodd  and  Brooks^  594 ;  Brown  v.  Dowthwaite, 
1  Madcl.,  446.  There  is  no  case  where  it  has  been  held  thafc  a 
pecuniary  legatee  is  a  necessary  party.  Collin  v.  Fraaer, 
1  Hagg.,  107,  108;  Wood  \\  Medl^.U.,  6^5  ;  3  Hayg.,  7*2; 
Pea<:ock  v.  Monk,  1  Ves.  Sr,,  127,  (decision  of  Lord  Chancellor 
Hardwicke)  ;  9  Beav.,  11  &  15. 

There  is  no  authority  for  the  proposition  that  where  the 
executors  and  next  of  kin  have  fought  a  matter  out  in  the 
Probate  Coui-t  a  mere  pecuniary  legatee  has  a  right  to  come  • 
in   and  set  the  whole  proceedings  aside  on  the  ground  that  he 
was  not  cited. 

R^ghy,  Q.  C — Our  practice  here  is  more  in  consonance 
with  the  American  than  the  English  law.  WiUiams  on  Exi^s., 
p.  377,  note;  Greerdeaf  on  Ev.,  vol.  2,  p.  G51,  sec.  672.  We 
have  a  right  to  appeal  from  the  decree  of  the  Judge  of  Pro- 
bate pronouncing  against  the  validity  of  the  will.  My  client 
is  on  record  as  an  appellant.  If  there  is  no  appeal  the  case 
should  be  dismissed.  (Weatherbe  J. — I  am  not  sure  that 
that  decision  could  not  have  been  given  on  an  application  in 
common  form.  If  it  means  only  a  refusa)  to  grant  probate 
the  appellant  will  not  be  prejudiced.  DesBarres,  J. — He 
does  more  than  refuse  probate.  He  pronounces  an  opinion  as 
to  the  validity  of  the  will.  I  should  like  to  see  authority  to 
show  that  a  Judge,  without  a  petition,  can  examine  witnesses 
and  go  into  the  question  of  validity .)  Even  if  the  executor 
did  consent,  it  binds  no  one.  The  proceedings,  aasuming  tliat 
there  was  consent,  are  wholly  irregular.  An  executor  is  not 
an  executor  at  all  until  the  will  is  proved. 

Slmnnon,  Q,  C,  argued  in  support  of  the  will  as  duly 
excuted. 

^^9%.  Q'  ^->  contended  that  no  consent  by  the  parties 
could  bind  them  because  the  Judge  had  no  jurisdiction  in  the 
cause.  The  Court  is  a  statutable  one  and  could  have  no  juris- 
dictimi  in  any  other  way  than  as  provided  by  statute.  Section 
5  of  Probate  Ad,  p.  395.  The  petition  of  the  executors  made 
no  application  for  proof  in  solemn  form.  After  proof  in 
common  form  had  been  commenced  the  Judge  had  no  power 
to  change  the  nature  of  the  proceeding,  even  by  consent. 
(Weatherbe,  J. — Where  do  you  find  any  provision  for  an 
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application  to  prove  a  will  in  solemn  form  ?)  You  must 
go  to  the  common  law  for  that.  ( WeatheUbe,  J. — The  statute 
only  provides  for  an  application  for  proof  in  common  form.) 
Proof  in  solemn  form  means  a  contestation,  and  before  there 
can  be  a  contestation  parties  must  be  cited.  Ellen  Connolly 
was  present  by  her  counsel  to  contest  the  validity  of  the  will, 
and  has  placed  her  grounds  in  writing.  What  right  had  she 
to  step  in  there  without  citation  ?  And  upon  that  testimony, 
^  with  other  evidence,  the  Judge  has  decided.  The  Jud<;e  had 
no  right  to  examine  witnesses  without  his  own  order  in 
writing.  In  the  cases  cited  by  the  Judge  of  Probate,  the 
paper  is  not  considered  to  be  a  will  until  it  is  proved.  The 
executor  represents  the  estate,  but  these  parties  are  not 
executors  until  after  the  probate. 

Power,  in  reply.  Nothing  has  been  said  to  overthrow  the 
positions  laid  down  by  me.  The  petition  gave  the  Court 
jurisdiction,  and,  having  jurisdiction,  the  subsequent  irregu- 
larities will  not  be  considered.  An  executor  is  an  executor 
for  certain  purposes  before  the  will  is  proved,  among  others,  to 
look  after  the  property  and  prove  the  will.  As  regards 
legacies  of  personal  property,  the  executors  represent  the 
legatees  from  the  beginning,  and  the  executors,  having  waived 
certain  formalities,  the  legatees  are  estopped.  If  there  was 
any  informality  in  the  proceedings  it  was  the  fault  of  the 
executors,  and  it  would  be  unfair  to  allow  them  to  take 
advantage  of  their  own  wrong.  The  modes  of  proof  here 
and  in  England  are  diflFerent. 

Weatherbe,  J.,  now,  (January  10th,  1881,)  delivered  the 
judgment  of  the  Court : — 

The  will  in  this  case  was  produced  for  proof  in  common 
form,  and,  on  account  of  defects  on  the  face  thereof,  or  for 
some  other  reason,  probate  was  refused,  and  thereupon  there 
was  some  sort  of  consent,  as  was  admitted  on  the  argument, 
that  the  investigation  to  test  the  validity  of  the  will  in  solemn 
form  should  be  proceeded  with  without  the  proper  and  usual 
citations  and  other  preliminaries  according  to  the  practice  of 
the  Court  below.  It  is  clear  that  one  or  more  parties  inter- 
ested gave  no  consent.  It  was  contended  that,  even  with 
consent  of  all  parties,  the  Court  would  have  no  jurisdiction  to 
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proceed  with  proof  in  solemn  form  without  citing  the  parties. 
It  is  unnecessary  to  decide  how  far  this  may  be  the  case.  It 
is  sufficient  to  decide,  in  this  case,  where  one  of  the  appellants 
was  not  cited  below  and  gave  no  consent  to  proceed,  however 
much  we  may  regret  it,  after  the  evidence  has  been  so  fully 
taken,  that  the  appeal  must  be  allowed;  but  as  it  appears 
thei-e  was  consent  below  by  all  the  counsel  who  appeared  at 
the  bar  here,  who  were  the  same  proctors  and  advocates  as 
appeared  below,  no  costs  will  be  allowed. 


In  re  WALLACE  RICE. 

A  PRBOSTBR  vnu  MTiTlcted  of  lAToeny  and  sentenced  to  one  year's  imprisonment  in  Dor- 
chester penitentiary.  The  Warden  refused  to  receive  him  on  the  s^ound  that  the  shortest 
period  for  which  prisoners  could  be  sentenced  to  or  received  at  the  penitentiary  was  two  yearp. 
Prisoner  was  then  taken  to  the  county  JiU.  On  a  motion  for  habeas  corpus  the  jailer,  In  hlk 
return,  set  oat  the  conviction  for  larceny  and  also  returned  that  the  prisoner  was  detained 
under  a  warrant  of  a  Justice  for  attempting  to  escape  by  tearing  up  the  floor  of  his  cell.  The 
warrant  annexed  to  the  return  was  under  the  hand  of  two  Justices.  The  Court  refused  to 
discharge  him  and  decided  that  he  should  be  sentenced  tu  imprisonment  in  the  common  Jail, 
for  one  year,  inclusive  of  the  period  for  which  he  bad  already  been  detained. 

TfflS  matter  came  before  the  Court  on  a  rule  nisi  for  a 
habeas  coiyns,  to  test  the  legality  of  the  imprisonment  of 
Wallace  Rice,  who  was  tried  before  Mr.  Justice  Smith,  at 
Ann9,polis,  for  larceny,  convicted  and  sentenced  to  one 
year's  imprisonment  in  the  penitentiary.  The  keeper  of  the 
penitentiary  at  Dorchester  refused  to  receive  the  prisoner  on 
the  ground  that  no  prisoner  could  be  received  in  the  peniten- 
tiary for  a  shorter  period  than  two  years.  The  prisoner  was 
consequently  detained  in  the  county  jail  at  Annapolis,  where 
he  had  been  tried.  The  keeper  made  a  return,  and  an 
order  was  made  by  Mr.  Justice  DesBarres  for  an  amendment 
of  the  return.  The  amended  return  set  out  the  conviction 
for  felony,  &c.,  and  also  that  prisoner  was  detained  under  a 
warrant  of  a  Justice  of  the  Peace  for  an  attempt  to  escape  by 
tearing  up  the  floor  of  his  cell.  The  matter  was  argued 
November  29th,  1880,  before  Sir  William  Young,  C.  J., 
DesBarres,  McDonald  and  Smith,  JJ. 

Ritchie,  Q.  C7.,  for  rule. — The  sole  question  is  whether  the 
prisoner  is  legally  in  custody  in  the  county  jail  at  Annapolis. 
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If  not,  leaving  out  the  question  of  the  subsequent  warrant, 
he  in  entitled  to  his  diwscharge.  Dominion  Act  of  1869,  chap. 
20,  sec.  96 ;  Acts  of  1880,  chap.  6,  sec.  2.  There  is  no  legal 
authority  for  his  detention  in  the  <x)unty  jail.  He  was  sen- 
tenced to  the  penitentiary.  (Smith,  J. — Would  not  a  party 
convicted  of  larceny,  without  being  sentenced  at  all^  be 
detained  in  the  county  jail  ?)  If  he  coujd  be  he  could  be 
kept  in  jail  ad  infinitum,  I  contend  that  the  moment  the 
sentence  passed  that  is  all  he  can  be  bept  under.  (Young,  C.J. 
— But- you  say  there  was  no  sentence.  He  was  simply  ordered 
to  be  taken  to  Dorchester  in  the  custody  of  the  sheriff.  It  was 
not  a  sentence.)  In  re  Allen,  3  El.  &  El ,  338  ;  Clarke's  Cr.  L,, 
555 ;  1  SaUceld,  408  ;  9  U,  C.  Z.  /,  21. 

The  second  warrant  is  to  apprehend  on  a  charge  of 
attempting  to  escape  by  tearing  up  the  floor  of  the  cell,  &c. 
There  was  no  escape  or  attempt  to  escape  unless  the  detention 
was  legal ;  Acta  of  1869,  chap.  29,  sec.  12.  Therefore  we  come 
back  to  the  first  question  as  to  the  leojality  of  the  imprison- 
ment under  the  supposed  sentence.  Besides  the  attempt  to 
escape  is  not  an  offence  under  the  statute. 

The  return  refers  to  an  annexed  warrant  by  one  Justice. 
There  is  no  such  warrant.  The  warrant  annexed  is  by  two 
Justices. 

Attomey-G^neraZ  contra. — We  have  here  the  record  of  a 
conviction  for  felony.  That  is  authority  to  any  subject  to 
seize  him  and  hold  him  as  a  convicted  felon  at  large  unpun- 
ished. The  next  thing  that  follows  a  conviction  is  a  motion 
on  the  part  of  the  Crown  for  judgment.  That  need  not  be 
done  instantaneously.  If  the  Crown  is  negligent  in  moving, 
the  utmost  the  prisoner  can  ask  for  is  for  bail  until  judgment 
is  moved  for.  The  Canadian  Prisoners  Case,  5  M.  &  W.,  32, 
proceeded  on  the  principle  stated,  that  after  a  conviction  for 
felony  any  subject  could  detain  the  prisoner,  and  would  be 
bound  to  do  so,  and  the  Court  would  not  order  the  jailor  to 
do  what  it  would  not  be  lawful  for  any  subject  to  do.  The 
case  cited  from  3  EL  Jk  EL,  does  not  conflict  with  this. 
The  trial  in  the  case  cited  was  legal,  and  the  sentence  was 
legal.  He  was  tried  under  articles  of  war  in  force  in  India, 
and  the  prisoner  was  brought  to  a  country  where  those  articles 
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were  not  in  force.  The  Court  carefully  distinguish  the  case 
from  that  of  the  Canadian  Prisoneni. 

The  subsequent  warrant  for  an  attempt  to  escape  is  suffi- 
cient to  hold  him.  The  contention  that  he  was  not  lawfully 
imprisoned  in  the  first  instance  is  a  matter  of  defence  at  his 
trial,  and  cannot  be  heard  on  a  m«)tion  for  habeas  coitus.  As 
to  the  technical  objection  that  the  warrant  referred  to  is  a 
warrant  by  two  Justices,  I  think  all  the  jailor  must  be  under- 
stoodto  say  in  his  return  is  that  one  of  the  persons  iasuing 
that  warrant  is  a  Justice  of  the  Peace  ;  but  if  the  return  is 
wrong  the  prisoner  cannot  complain.  He  should  move  for  an 
amendment  of  it.  The  fact  that  the  second  warrant  was 
issued  after  the  habeas  corpus  proceedings  does  not  affect  it ; 
8  H.A  K,  354  ;  6  Q.  B.,  926  ;  Hard  on  Habeas  Corpus,  251, 
327,  328,  329,  330,  341,  394. 

There  is  another  point  of  which  I  may  wish  to  avail 
myself,  viz.,  that  all  acts  of  the  Dominion  Parliament  are 
unconstitutional  which  provide  for  the  punishment  of  offenders 
against  statutes  of  the  Dominion  in  other  places  than  those 
provided  for  by  the  Dominion.  The  restriction  upon  impri- 
sonment in  the  penitentiary  is  therefore  ultra  vires,  and  the 
sentence  is  legal. 

Ritdiie  in  reply. — ^In  the  Canadian  Prisoner's  Case  the 
parties  were  liable  to  be  tried  again,  and  therefore  could  bo 
detained.  This  prisoner  could  not  be  tried  again,  and  the  case 
does  not  therefore  apply.  The  cases  from  Hurd  are  American, 
and  are  put  on  the  ground  that  there  could  be  writs  of  error, 
which  does  not  apply  here. 

If  the  sentence  is  good  as  contended  for,  then  it  is  for 
imprisonment  at  Dorchester,  and  the  imprisonment  at  Anna- 
polis illegal. 

Sir  William  Young,  C.  J.,  now,  (January  10th,  1881,) 
delivered  the  judgment  of  the  Court : — 

Under  the  Dominion  Acts  of  1879-80,  prisoners  cannot  be 
sent  to  Dorchester  who  are  sentenced  for  terms  of  less  than 
two  years.  The  reference  to  this  change  in  the  law  was 
included  in  the  index  to  the  statutes  under  the  word  '*  Dor- 
chester "  instead  of  under  the  word  "  penitentiaries,"  and  in 
this  way  it  escaped  the  notice  of  the  learned  Judge  who 
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presided  at  the  trial,  by  whom  the  prisoner  was  sentenced  to 
the  penitentiary  for  the  term  of  one  year.  When  he  was 
sent  to  Dorchester  the  warden  refused  to  receive  him,  and  the 
question  arose  what  was  to  be  done.  It  was  urged  on  behalf 
of  the  prisoner  that  he  should  be  discharged,  and  several  cases 
were  cited.  No  English  case  in  point  is  to  be  found,  but  we 
have  referred  to  two  American  cases  where  it  was  held  that  a 
mere  accidental  error  in  pronouncing  sentence  was  not  a  suffi- 
cient ground  for  discharging  a  prisoner.  Independently  of 
this,  the  prisoner  was  further  liable  for  an  attempt  to 
break  out  of  jail,  and  is  now  in  custody  under  a  warrant 
therefor.  To  sentence  him  now  for  two  years  in  the  peniten- 
tiary would  not  be  reasonable.  The  result  will  therefore  be 
that  he  be  sentenced  to  imprisonment  in  the  common  jail  for 
a  period  which,  with  the  time  he  has  now  been  in  custody,  will 
make  one  year  in  all  for  the  offence  of  which  he  stands  con- 
victed. 


SOUTHER   V.   WALLACE. 

Pleas  were  added  by  defendant  Just  as  the  cause  was  fcoing  to  trial  in  1879,  to  which 
plaintiff,  therefore,  had  no  opportunity  to  reply.  The  verdict  was  for  plaintiff,  and  a  rale  to 
set  it  aside  was  discharged  in  1877.  An  appeal  was  taken  to  the  Supreme  Court  of  Canada, 
the  result  of  wnich  wais  that  a  new  trial  was  granted  in  1878,  on  the  greund  of  improper 
rejection  of  evidence  and  misdirection.  After  this  decision  was  given  plaintiff  obtained  an 
order  absolute  in  the  first  instance  for  leave  to  amend  his  declaration  and  reply  and  demur  to 
the  added  plea,  en  payment  of  costs,  if  any.  Defendant  asked  for  a  rule  to  rescind  this  rule 
on  the  grounds  among  others  that  the  application  was  too  late,  that  it  should  have  been  a  rule 
niti  in  the  first  mstance,  and  that  the  amount  of  the  costs  should  have  been  settled  in  the 
rule.   'The  rule  to  rescind  was  refused  and  the  appeal  from  such  refusal  dismissed  with  costs. 

This  was  an  action  on  two  promissory  notes,  in  which  a 
verdict  was  found  for  the  plaintiff  in  1876,  and  a  rule  taken 
to  set  the  verdict  aside,  on  various  grounds,  which  was  dis- 
charged by  judgment  of  the  Court  delivered  April  2nd,  1877, 
and  reported  \n  2  R,  <Ss  C,  548.  From  this  judgment  the 
defendant  appealed  to  the  Supreme  Court  of  Canada,  by  which 
Court  the  appeal  was  allowed  and  a  new  tiial  granted,  on  the 
ground  of  improper  rejection  of  evidence  and  misdirection. 
2  Sup,  Court  of  Canada  Rep.,  598.  After  this  decision  the 
plaintiff"  obtained  from  His  Lordship   the  Chief  Justice  at 
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Chambers,  a  rule  absolute  in  the  first  instance  to  amend  his 
declaration,  and  also  leave  to  reply  and  demur  to  pleas  added 
by  the  defendant.  Defendant's  attorney  applied  for  a  rule  to 
rescind  the  order  granting  leave  to  plaintiff  to  amend,  demur 
and  plead,  as  aforesaid,  whiA  was  refused,  and  from  that 
refusal  defendant  appealed  to  the  full  Court.  The  appeal  was 
argued  January  3rd  and  6th,  1881,  before  Sir  W.  Young,  C.  J., 
DesBarres,  McDonald  and  James,  J  J. 

Wallace,  (appellant.) — The  plaintifl  could  only  get  his 
order  with  notice  to  me.  I  had  no  notice  and  1  contend  this 
was  fatal  The  order  gave  the  plaintiff  leave  to  amend  and 
also  t^  reply  and  demur  to  a  pleading  of  the  defendant.  The 
rule  could  only  be  made  on  a  summons  or  order  nisi.  This 
ground  alone  is  enough  to  set  it  aside.  There  was  a  question 
whether  the  plaintiff  should  not  pay  the  costs  incurred  prior 
to  the  amendment,  or  what  proportion  he  should  pay.  The 
plaintiff  was  living  out  of  the  province,  and  should  have 
been  compelled  to  give  security  for  future  costs.  The  Judge 
who  settles  the  rule  should  settle  the  costs.  There  were  other 
questions.  The  suit  had  been  pending  during  six  years,  and 
it  should  have  been  shown  that  the  reason  for  the  amendment 
arose  after  the  commencement  of  the  cause.  This  could  not 
be  shown.  A  Judge  has  no  authority  to  allow  a  party  to 
demur  after  the  statutory  time  has  elapsed.  Here  leave  was 
given  to  demur  after  the  lapse  of  about  six  years.  One  of 
the  amendments  sought  to  be  made  is  that  the  notes  were 
not  made  to  the  plaintiffs  but  to  some  one  for  them.  There 
is  not  a  word  in  the  affidavit  to  support  this,  or  to  show  that 
it  could  not  have  been  known  at  first.  The  affidavit  is  also 
w^hoUy  defective  in  regard  to  the  leave  to  plead  and  demur  at 
the  same  time.  Where  a  rule  is  granted  on  a  defective  affidavit 
it  cannot  be  remedied  by  new  affidavits.  It  should  appear  by 
the  afiSdavit  that  the  amendment  is  essential  to  determine  the 
question  in  dispute.  Section  143  of  chapter  94,  Revised 
Statwtes,  refers  to  the  right  to  reply  without  leave,  irrespec- 
tive of  the  right  to  demur.  Section  122  refers  to  the  right 
to  plead  and  demur.  I  contend  this  only  applies  where  a 
party  comes  in  within  the  thirty  days  within  which  the  party 
must  reply.  Then  he  must  show  that  the  facts  set  forth  in 
the  plea  are  untrue.     If  true,  he  has  no  right  to  reply.     The 
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defendant  does  not  set  forth  grounds  entitlincf  him  either  to 
amend  or  to  demur.  A  party  has  no  right  to  demur  to  pleas 
pleaded  before  an  amendment,  because  the  defendant  may 
plead  again.  Chapter  94  R.  &'.,  section  1 54.  I  am  not  obliged 
to  ask  for  leave  to  plead.  1  aill  entitled  to  it  as  a  matter  of 
right. 

Meagher,  contra. — There  is  really  no  amendment  that 
requires  a  plea.  They  are  only  explanatory  amendments. 
The  notes  were  made  payable  to  "John  Souther  &  Son" 
instead  of  to  "  John  Souther  &  Co.,"  the  name  of  the  firm, 
and  the  first  amendment  was  to  aver  that  the  notes  were 
made  payable  to  the  plaintiff  under  the  name  of  John 
Souther  &  Son."  The  next  was  to  aver  that  the  letters  U.  S. 
meant  United  States,  and  that  the  currency  referred  to  w-aa 
United  Stated  States  currency.  The  replying  and  demurring 
is  only  to  the  added  pleas.  By  one  of  these  pleas, — the  one 
demurred  to, — it  was  stated  that  the  note  was  made  as  surety. 
My  affidavit  shows  the  grounds  upon  which  leave  to  reply 
and  demur  is  desired.  The  plea  to  which  the  plaintiff 
replied  and  demurred  was  only  served  a  few  hours  before  the 
trial  was  entered  upon.  At  that  trial  plaintiff  obtained  a 
verdict  and  the  defendant's  appeal  therefrom  was  not  deter- 
mined by  the  Supreme  Court  of  Canada  until  the  summer  of 
1878.  Vacation  then  intervened,  and,  as  soon  thereafter  as 
possible,  the  amendments  now  complained  of  were  applied 
for  and  obtained.  The  plea  of  suretyship  was  not  affected 
in  any  respect  by  the  amendments.  One  of  the  objections  is 
that  something  was  left  undecided.  The  only  thing  reserved 
was  the  question  of  costs,  which  was  left  open  for  further 
argument.  Orders  to  amend  are  frequently  made  absolute 
in  the  first  instance.  The  counsel  for  defendant  did  it  in  this 
very  case  within  a  few  hours  of  the  trial,  which  changed  the 
whole  nature  of  the  defence,  and  was  not  a  trifling  amend- 
ment such  as  I  obtained.  Mr.  Wallace  afterwards  made  a 
motion  to  rescind  my  order,  which  gave  him  every  advantage 
which  he  would  have  had  if  I  had  obtained  an  order  nisi* 

Costs  are  never  allowed  in  a  lump  sum  except  where  the 
tariff  would  not  apply.  By  this  rule  the  costs  occasioned  by 
the  amendment,  if  any,  were  to  be  paid  by  the  plaintiff. 
I  had  a  perfect  right  to  apply  to  amend,  and  the  Judge  could 
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have  no  power  to  say  that  I  must  pay  a  specific  amount  of 
costs.  The  party  must  tax  his  costs,  and  when  taxed,  they 
are  recoverable.  The  defendant  is  inconsistent.  He  says  in 
one  breath  that  the  application  was  too  soon  and  in  another 
that  it  was  too  late.  In  regard  to  the  necessity  for  the  amend- 
ment the  affidavit  was  sufficient.  The  amendment  was  in  the 
discretion  of  the  Judge,  and,  having  been  granted,  it  cannot 
be  reviewed  in  this  Court.  As  to  the  delay,  ^  Bingy  N.  C,  717. 
I  contend  thet  here  there  was  no  material  delay.  In  the  case 
cited  there  was  ten  year's  delay.  As  to  the  discretion,  Bank 
Nova  Scotia  v.  Chipman,  1  Geldert  &  Oxley,  54.  The 
amendment  was  there  held  to  be  in  the  discretion  of  the 
Judge.  14  C.  B,,  473.  In  this  case  the  Court  refused  to 
interfere  with  the  discretion  of  a  Judge  in  the  amendment  of 
a  record  at  nisi  prina.  Brennan  v.  Howard,  1  H.  &  X,  138, 
is  on  the  same  point.  The  Court  will  not  interfere  to  control 
the  exercise  of  the  Judge's  discretion.  '2  F.  Js  F.,  551.  In  this, 
case,  which  goes  very  far,  an  important  amendment  was  per- 
mitted on  the  morning  of  the  trial.  9  C.  5.,  N,  S.,  370,  shows 
that  the  Judge  is  not  only  authorized  but  bound  to  allow  a 
reasonable  amendment.  10  ExcJt.,  901,  shows  that  where  the 
amendment  is  made  and  the  Judge  has  jurisdiction,  the  Court 
will  not  review  the  exercise  of  discretion  whether  it  has  been 
exercised  rightly  or  wrongly.  McCabe  v.  McKay,  3  R.  &  C,  83, 
refers  to  the  point  of  granting  leave  to  reply  and  demur  after 
the  expiration  of  the  thirty" days. 

Wallace,  in  reply. — It  is  a  very  grave  question  whether  a 
party's  rights  can  be  disposed  of  without  notice.  Adding  a 
plea  before  trial  is  a  very  different  thing  from  making  an 
amendment  after  a  cause  has  been  tried  and  appealed. 
Besides,  the  plaintiff  might  have  objected  if  he  had  been 
prejudiced.  In  Equity  it  is  immaterial  whether  amendments 
are  material  or  immaterial.  The  party  against  whom  the 
amendment  is  made  is  at  liberty  to  throw  away  his  pleas  and 
plead  anew.  Orders  can  only  be  obtained  ex  parte  in  trifling 
matters  where  the  other  party  has  no  right  to  be  heard. 
Ck  Arch.,  1600;  2  Bowling,  107.  If  I  have  a  right  to 
abandon  pleas,  what  right  can  a  Judge  have  to  allow  a 
demurrer?  At  all  events  he  allows  costs  up  to  the  time. 
James'  R.,  52.    In  1  Allen*8  N.  B.  R,,  601,  an  amendment 
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was  not.  allowed  after  three  years  had  expired-  (SiR  W. 
Young,  C.  J. — Here  a  new  point  was  taken  at  Ottawa  which 
was  not  taken  here.  The  amendment  was  made  as  soon  as 
possible.)  Then  the  case  may  go  on  six  years  more  and 
another  amendment  be  made.  It  is  strange  that  the  Court  at 
Ottawa  would  have  listened  to  the  objection  if  it  had  not 
been  taken  at  the  trial.  (McDonald,  J. — I  think  it  was 
further  stated  that  it  wa*  not  taken  at  the  argument, 
Meagher. — That  is  the  fact.)  I  contend  that  the  plaintiff  is 
bound  to  pay  all  the  costs  of  the  firat  trial.  26  E,  L.  &  Eq.y 
414 ;  8  C.  A,  79;  2  T.  iJ.,  207.  Where  a  party  comes  in  to 
ask  an  indulgence  he  can  only  obtain  it  on  terms.  The  party 
here  has  only  given  security  for  $160.  The  application  here 
is  not  suficiently  supported  on  affidavit.  Must  it  not  be  sworn 
that  the  amendment  is  necessary  to  settle  the  question  in  dis- 
pute ?  Daniels'  Ch.Pr,,  415.  The  amendment  must  be  made 
as  soon  as  the  necessity  is  discovered.  If  I  was  entitled  to 
ten  day's  notice  to  plead,  as  I  contended  I  was,  I  should  not 
have  been  precluded  by  the  demurrer  as  I  waa. 

I  will  turn  now  to  the  rescinding  of  orders.  Chitty'a  At. 
Pr,,  1608.  There  can  be  no  doubt  under  this  of  the  power 
of  a  Juge  to  rescind  his  order.  The  next  point  taken  relates 
to  the  jurisdiction.  I  think  that  cannot  come  up,  but  if  it 
does,  though  a  Court  is  reluctant  to  interfere  with  decisions 
of  a  Judge  at  the  trial,  it  is  not  so  in  regard  to  decisions  at 
chambers. 

It  was  not  shown  previous  to  the  amendment  that  a  judg- 
ment in  the  case  had  been  delivered  at  Ottawa.  In  equity 
and  justice  the  parties  living  out  of  the  country  should  have 
been  compelled  to  pay  the  costs  incurred  before  they  got  their 
amendment. 

So  far  as  the  demurrer  was  concerned  I  think  the  affidavit 
was  sufficient,  but  it  was  not  sufficient  to  put  the  Judge  in 
possession  of  the  facts  in  order  to  the  amendment.  The  Judge 
was  not  in  a  position  to  grant  the  amendment  until  he  was  in 
possession  of  all  the  facts  to  warrant  it.  There  is  not  a  word 
in  the  affidavit  to  show  that  the  note  was  given  to  any  one 
but  the  plaintiffs.  On  that  point  the  affidavit  is  perfectly 
worthless.    Fisher's  Dig.,  133;  amendments  will  not  be  per- 
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mitted  where  the  plaintiff  has  been  guilt}'  of  delay.     It  is 
clear  there  has  been  delay  in  this  case. 

The  word  "  may  "  in  the  statute  is  to  be  construed  "  shall  " 
where  it  refore  to  the  doing  of  a  thing  which  is  necessary  to 
the  ends  of  justice.  I  contend  that  this  applies  to  the  statute, 
where  it  refers  to  the  giving  of  notice.  Sedgewick  on  Statutes, 
375  ;  see  Day's  C,  L,  P.,  as  to  amendment;  15  G.  B.,  199; 
Harrison's  C.  L.  P.,  321 ;  Roscoes  N.  P.,  301 ;  3  G.  B.,  412; 
J  H.ik  N.,  817 ;  -^  C.  <fc  P.,  21 ;  Uar.  G.  L.  P.,  134,  note  w; 
£  Ptcgsley,  425. 

(Meagher  cites  Pr,  Ad,  sec.  124.  No  one  can  waive  pleas 
without  leave  of  a  Judge.  Day's  G,  L,  P.,  173,  and  cases 
cited;  1  Dowl.,  714,  as  to  Judge's  discretion;  2  DowL,  107; 
11  M.  £  If.,  251 ;  GL  Arch.,  239,  240.) 

Sir  William  Young,  C.  J.,  now,  (January  10th,  1881,) 
delivered  the  judgment  of  the  Court: — 

In  this  case  the  defendant  obtained  an  order  to  add  pleas, 
which  were  placed  in  the  hands  of  the  plaintiff's  attorney  as 
the  cause  was  going  to  trial,  and  to  which,  consequently,  he 
had  no  opportunity  to  reply.  After  a  decision  had  been  given 
in  the  cause  at  Ottawa  on  a  preliminary  point,  an  application 
was  made  to  me  at  chambers  by  the  plaintiff*8  attorney  for 
leave  to  amend  his  declaration,  and  also  for  leave  to  reply  and 
demur  to  the  defendant's  additional  pleadings.  The  amend- 
ments, as  is  often  done,  were  allowed  as  a  matter  of  course, 
upon  pa3'ment  of  costs  if  any,  and  leave  was  also  granted  to 
reply  and  demur.  An  application  was  made  to  me  to  set 
aside  the  rules  thus  obtained  by  the  plaintiff"s  attorney,  which 
I  refused  to  do,  and  from  my  decision  an  appeal  was  taken  to 
the  full  Court.  After  hearing  the  question  fully  argued,  we 
are  all  of  opinion  tliat  the  appeal  must  be  dismissed  with 
costs. 
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A  MOnoy  was  m&de  to  set  aside  a  certiorari  taken  out  in  a  summary  cause  tried  in  the 
County  Court,  the  ground  for  the  certiorari  bein;r  that  tlie  Judge  had  refused  to  take  down 
certain  evidence.  The  Court  refused  to  amend  the  minutes  of  the  County  Court  Judge,  but, 
as  to  the  certiorari,  held  that  it  ^-as  safer  and  better  that  the  rule  to  set  it  aside  should  include 
a  motion  to  set  aside  the  order  for  the  certiorari  as  well  as  the  certiorari  itself.  With  the  ood- 
sent  of  the  parties,  the  rule  to  set  aside  the  certiorari  was  discharged  without  costs. 

This  was  a  motion  to  make  absolute  a  rule  to  set  &sid& 
a  cei'tiorari  taken  out  in  a  summary  cause  tried  before 
Johnstone,  J.,  of  the  County  Court  at  Halifax,  and  was 
argued  December  18th,  1880,  before  Sir  Wm.  Young,  C.J., 
DesBarres,  Smith,  James  and  Weatherbe,  J  J. 

J.  J.  Ritchie  for  rule. — The  cause  was  a  summary  cause. 
The  grounds  on  which  we  seek  to  set  aside  the  certiorari  are 
that  the  proper  remedy  was  by  appeal,  that  the  writ  was 
improvidently  issued,  that  the  affidavits  on  which  the  writ 
was  granted  do  not  disclose  a  good  cause  of  action,  that  the 
cause  is  a  summary  one,  and  that  the  affidavit  is  technically 
insufficient,  being  sworn  before  a  commissioner  for  the  "  county 
of  Nova  Scotia." 

Tupper,  contra. — The  rule  should  be  to  discharge  the  order 
and  not  as  it  is,  to  set  aside  "  the  writ  of  certiorari  herein.*' 
The  writ  is  perfectly  regular.  All  the  reasons  given 
ostensibly  against  the  writ  apply  only  to  the  order. 
The  matter  is  not  therefore  before  the  Court.  The  affidavits 
are  headed  in  the  cause.  If  the  contention  of  the  counsel 
is  correct  the  affidavits  should  not  be  headed  in  the  cause. 
(Young,  C.  J.— We  have  settled  that  the  affidavit  for  the 
writ  must  not  be  headed,  but  that  the  subsequent  affi- 
davits must  be.)  But  they  hold  that  the  cause  is  not  here. 
(Young,  C.  J. — They  hold  that  the  cause  is  here,  but  impro- 
perly so.)  The  writ  of  certiorari  being  a  remedial  writ  and 
the  cause  being  here,  the  Court  will  not  consider  technical 
•  objections,  but  will  see  that  right  is  done.  (Weatherbe,  J. — 
That  is  true  if  the  cause  is  properly  here.  The  argument  is 
that  it  is  not  a  matter  for  certiorari.  You  must  show  that  it 
is.)  By  the  older  cases  certiorari  was  considered  not  only  a 
remedial  but  a  very  extensive  writ.  The  affidavits  show  that 
an  appeal  could  not  help  us  in  the  slightest  degree,  and  that 
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our  only  remedy  was  by  certiorari.  (Weatherbe,  J. — What 
is  your  ground  for  bringing  the  cause  here  ?)  The  Judge  has 
omitted  to  take  the  evidence;  that  is  my  only  ground.  The 
last  County  Court  Act,  sec  103,  provide-s  that  the  Judge  shall 
certify  the  evidence  in  the  cause.  By  Law  Times,  April  24th, 
1880,  it  will  be  seen  that  there  was  an  impression  in  England 
that  the  County  Court  Judge  wa«  not  obliged  to  take  notes, 
but  that  has  been  overruled.  They  have  no  statute  in  Eng- 
land that  the  Judge  shall  take  the  evidence.  ( Weatherbe,  J. 
— Of  course  he  must  take  the  evidence. — the  material  evidence. 
He  is  to  be  the  Judge  of  what  is  to  be  taken  and  not  the 
counsel  on  one  side  or  the  other.  Young,  C.J. — Assuming 
that  the  Ju<lge  failed  to  take  the  evidence,  what  are  we  to  do? 
DesBarres,  J. — Your  complaint  is  that  the  Judge  has  omitted 
to  take  evidence  that  you  consider  material.)  Yes.  (DesBarres, 
J. — What  do  you  wish  us  to  do  ?  We  cannot  try  the  cause  for 
you  have  not  got  the  evidence.)  You  have  power  to  send  the 
cause  back.  Cites  article  in  Law  Times,  entitled  "  County 
Court  Judges  and  their  notes,"  and  cases  referred  to,  Seymour 
V.  Cohon,  Harding  v.  Luck,  overruling  previous  decisions. 
As  there  is  an  appeal  on  the  facts  the  facts  must  be  reported. 
1  Blackatone,  233,  shows  how  broad  the  remedy  is.  There  is 
another  case  in  1  Sulk.,  148,  as  to  the  right  of  superior  over 
inferior  courts.  If  we  have  been  deprived,  without  our  own 
fault,  of  an  appeal  which  the  law  contemplates,  is  not  that  a 
hardship  ?  3  R.  Jt  C,  375.  In  Scrivens  v.  Dhndey,  2  Exch., 
538,  the  wide  scope  of  the  writ  is  ma^le  apparent.  The  amount 
which  was  at  stake  in  that  case  was  smaller  than  that  at 
stake  in  the  present  case.  The  amount  involved  was  £10  for 
horse  hire.  It  is  not  necessary  that  we  should  make  an 
affidavit  that  our  application  is  not  for  delay ;  6  Exch.,  184 ; 
3  Dowl.j  90.  I  am  not  obliged  to  show  peculiar  circumstances. 
I  am  entitled  to  the  writ  as  a  common  law  right  if  I  bring 
myself  within  the  terms  of  the  statute.  Best  on  Ev.,  107, 
refers  to  the  importance  of  taking  correct  evidence. 

Sir  William  Young,  C.  J.,  now,  (January  10th,  1881,) 
delivered  the  judgment  of  the  Court : — 

We  refuse  to  amend  the  minutes,  first,  because  we  have 
no  power  to  do  so,  and  secondly,  becau.se  the  establishment  of 
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such  a  principle  would  lead  to  perpetual  investigations  of 
facts  upon  affidavit.  The  only  difficulty  is  in  reference  to 
the  form  of  the  rule,  which  was  taken  to  set  aside  only  the 
certiorari.  We  think  it  safer  and  better  that  such  rules 
should  include  a  motion  to  set  aside  the  orderfor  the  certiorari 
as  well  as  the  writ  itself. 

Weathebbe,  J. — I  am  prepared  to  give  a  decision  on  the 
merits,  but  with  n^gard  to  the  rule  to  set  aside  the  certiorari 
we  cannot  decide  without  hearing  Mr.  Ritchie.  If  Mr. 
Ritchie  chooses  to  move  to  discharge  his  own  rule  I  think, 
under  the  circumstances,  he  should  be  allowed  to  do  so,  with- 
out costs. 

R^9^y^  Q'  0. — We  are  willing  to  allow  a  rule  to  pass  in 
that  form. 

Rule  accordingly. 


WINCHESTER    u    ROBLEE. 

Appkal  papers  sent  back  to  the  Judg«  of  tho  County  Court  !n  order  to  have  the  certificate 
amended  by  includlofir  the  rule  lor  appeal  among  the  papers  certified,  the  rule  not  having  been 
oertifl^'d  hy  the  Judge. 

Per  VVbatfikrbb,  J.,  that  the  papers  were  already  sufficiently  certified. 

In  this  case  a  rule  Tim  was  taken  under  chapter  2  Acts  of 
1880,  section  104,  to  return  the  papers  to  the  Judge  of  the 
County  Court  before  whom  the  cause  was  tried,  in  order  to 
have  the  certificate  amended  by  including  the  rule  for  appeal 
among  the  papers  certified,  the  rule  not  having  been  certified 
by  the  Judge.  The  rule  nisi  came  on  for  argument  January 
10th,  1881.  before  Sir  W.  Young,  C.  J.,  McDonald,  Smith, 
James  and  DesBarres,  J  J. 

^i9t)y,  Q.  C,  for  rule. 

Meagher,  contra. — There  is  no  reason  given  why  the 
papers  were  not  properly  certified.  The  Judge  certifies  that 
the  rule  when  granted  was  left  in  the  hands  of  the  defend- 
ant's counsel.  This  is  an  application  under  section  104  of  the 
Act  of  1880  to  send  the  papers  back  for  the  purpose  of  having 
the  rule  certified.     No  reason  is  shewn  why  the  rule  was  not 


Digiti 


ized  by  Google 


JANUARY,    1881.  89 

^certified.  The  Judge's  certificate  shows  that  there  was  neglect 
on  the  part  of  the  defendant's  attorney,  and  there  has  been 
delay.  There  is  nothing  on  the  rules  to  show  when  they  were 
certified  here.  Before  the  present  act  the  rule  was  required 
to  be  certified.  There  was  laches  in  not  producing  the  rule  to 
be  certified,  and  there  has  been  delay  in  making  the  present 
motion.  Under  section  104  the  duty  is  thrown  upon  the 
appellant  to  see  that  all  the  papers  necessary  to  the  appeal,  of 
which  the  rule  is  one,  are  before  the  Court.  He  did  not  do 
this  and  has  given  no  excuse.  The  inference  is  that  he  could 
not.  The  certifying  of  the  rule  does  not  come  within  the 
clause.     That  would  not  be  amending  it. 

Right/,  Q.  C,  in  reply. — I  can  show  by  the  papers  that 
justice  does  require  the  amendment,  but  that  is  not  necessary. 
The  internal  evidence  of  the  papers  is  that  the  rule  came  up 
at  the  time,  but  that  in  consequence  of  its  being  attached  to 
another  paper  endorsed  "  motion  to  transmit  the  papers,"  the 
counsel  has  failed  to  find  it.  (Weatherbe,  J. — I  think  the 
papers  are  already  sufficiently  certified.  DesBarres,  J. — I 
have  doubts  whether  it  is  such  a  certificate  as  is  required 
under  the  act.)  I  think  the  inference  is  that  the  Judge 
assumed  that  what  was  done  was  enough  and  that  it  was  not 
necessary  lo  certify  the  rule.  We  had  many  cases  last  term 
where  the  rules  were  not  certified.  This  Court  had  no  power 
to  send  the  papers  back  prior  to  the  10th  April,  1880,  when 
the  act  was  passed,  but  the  Court  at  that  time  had  adjourned. 

DesBarres,  J. — I  am  disposed  to  send  the  papers  back. 

Sir  W.  Young,  C.  J. — I  think  that  is  the  safer  course. 

vV^EATHERBE,  J. — I  have  no  doubt  that  the  papers  are 
already  sufficiently  certified. 

Rule  made  absolute  without  costs. 
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CREIGHTON,   Assignee,    v.    CHITTICK   it   al. 

Ay  action  of  trespass  was  brougfht  by  plaintiff  as  aniintee  of  L.  P.  FairbanVs  under  tht 
Insolvent  Act  of  1876.  Defendants  pleaded  denying  plaintiff's  possession  and  title,  and  deoTing 
that  the  plaintiff  was  asbii^nec,  as  alleged.  It  appeared  that  the  business  of  the  insolvent  had 
reference  only  to  the  canal  property,  of  which  he  had  been  the  owner,  and,  although,  on 
croRS-examination,  the  plaintiff  stated  that  Fairbanks  had  bought  and  sold  all  sorts  of  things, 
and  had  bought  oats  wood  and  iren,  he  added  that  there  were  no  assets  of  that  kind,  that 
Fliirbanks  had  handed  him  no  books  of  account,  books  of  business  or  cMh  book,  and  that  his 
books  had  reference  wholly  to  the  canal  property. 

Heldf  that  Fairbanks  was  not  a  trader  within  the  meaning  of  the  Insolvent  act,  and 
Creighton  was  not  his  lawful  assignee,  and  therefore  had  no  title  to  the  land  ;  that  this  defence 
had  been  sufficiently  pleaded,  and  that  section  144  of  the  Insolvent  Act,  making  the  assign- 
ment prhna  facie  evidence  of  the  regularity  of  all  proceedings  did  not  apply,  as  the  question 
was  not  merely  as  to  the  regularity  of  the  proceedings. 

This  was  an  action  brought  by  the  plaintiff,  as  assignee  of 
Lewis  P.  Fairbanks,  against  the  defendants  for  trespasses 
alleged  to  hdve  been  committed  on  the  Shubenacadie  canal  pro- 
perty. The  defendants,  by  their  pleas,  among  other  defences, 
denied  the  possession  of  the  plaintiff  at  the  time  of  the  wrongs 
complained  of,  and  also  denied  his  title,  and  denied  that  Creigh- 
ton was  the  assignee  of  Fairbanks  as  alleged.  Under  these  pleas, 
they  took  advantage  of  the  objection  that  Fairbanks  had  never 
been  a  trader,  and,  therefore,  Creighton  was  not  his  lawful 
as5»ignee.  The  plaintiff  did  not  offer  any  evidence  on  this 
point  except  the  assignment  itself  and  the  statements  elicited 
on  cross-examination,  to  the  effect  that  Fairbanks  bought  and 
sold  all  sorts  of  things,  and  had  bought  oats,  wood  and  iron; 
but  he  added  that  there  were  no  debts  or  assets  of  that  kind, 
that  the  insolvent  business  had  relation  solely  to  lands,  that 
the  insolvent  had  handed  him  no  books  of  account,  books  of 
business,  or  cash  book,  and  his  books  referred  wholly  to  the 
canal  property. 

The  cause  was  argued  at  great  length  on  various  grounds, 
but  as  the  decision  passed  only  on  one  point,  the  report  of  the 
argument  is  confind  to  the  question  decided.  " 

J^^y^g*  Q-  C.y  contended  that  Fairbanks  was  not  a  trader, 
and,  therefore,  the  assignment  was  void  and  nothing  passed. 
The  only  thing  that  made  him  a  trader  was  his  dealing  with 
the  canal  property.  Nothing  in  the  act  makes  persons  deal- 
ing in  lands  traders.     If  the  act  even  provided  that  persons 
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speculating  in  real  estate  were  trader5»  it  would  not  apply  to 
a  case  such  as  this.  An  isolated  case  of  purchase  and  sale  is 
not  enough.  There  must  be  a  general  dealing.  If  a  man 
buys  a  farm  and  afterwards  sells  a  portion  of  it  that  would 
not  be  enough.  (McDonald,  J. — Should  you  not  have 
pleaded  that  ?)  We  plead  that  the  plaintiff  has  no  title. 
Clarke  8  Insolvent  Laws,  p.  7. 

Attorney  General,  contra. — With  reference  to  the  objec- 
tion to  the  assignment,  it  amounts  to  this,  that  a  man  who 
deals  in  real  estate  connot  be  a  trader.  Where  an  assigraent 
is  made  and  an  assignee  is  appoinU?d  the  law  will  presume 
that  everything  is  rightly  done.  The  fact  that  there  are  no 
assets  relating  to  his  business  proves  nothing,  as  it  is  not  an 
uncommon  case.  There  is  evidence  that  Fairbanks  was  a 
trader  and  bought  and  sold  all  sorts  of  things.  (MjcDoNAtD,  J. 
— Is  a  farmer  who  buys  cattle  in  the  fall,  feeds  them  during 
the  winter  and  sells  them  in  the  spring  a  trader  ?)  I  think  so. 
He  is  a  trader  in  cattle.  (DesBarres,  J. — Then  you  will 
make  every  farmer  in  Nova  Scotia  a  trader.)  There  is  no  plea 
to  cover  the  objection.  Practice  Act,  section  144.  It  should 
surely  have  been  pleaded  to  if  Creighton  is  not  an  assignee  as 
we  allege.  (Young,  C.  J. — It  is  pleaded  that  Creighton  was 
not  an  a.ssignee.  The  question  is  whether  that  is  sufficient.) 
Section  144  Insolvent  Act,  1875,  as  to  evidence  of  appoint- 
ment of  assignee  and  regularity  of  proceedings.  We  have 
given  the  evidence  required.  The  object  of  the  statute  was 
to  obviate  the  necessity  of  proving  that  a  man  was  a  trader, 
made  an  assignment,  &c.  Refers  to  Clarke,  102.  We  have  a  cer- 
tificate of  Creighton's  appointment.  (Young,  C.  J. — I  do  not 
understand  that  any  question  is  raised  as  to  the  regularity  of 
the  proceedings.  Would  this  certificate  touch  the  point  that 
he  is  not  a  trader  ?)  I  think  so,  in  connection  with  section 
144  of  the  Act.  See  Lord  Henley's  Bankrupt  Law,  p.  3,  as 
to  the  extent  of  trading  necessary  to  constitute  a  trader. 

Rigby,  Q,  C,  in  reply,  cites  darkens  Insolvent  Laws,  133. 
On  a  plea  denying  that  plaintiff  is  an  assignee  he  must  prove 
the  preliminary  proceedings  and  also  that  the  party  was  a 
trader.  See  Craves  v.  McCaudel,  2  U.  0.  Q.  B.,  257 ;  Bidler  v. 
Hohson,  4  Bing.  N.  C,  290. 
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McDonald,  J.,  now,  (January  8th,  1881,)  delivered  the 
judgment  of  the  Court: — 

This  is  an  action  brought  by  the  plaintiff,  as  assignee  of 
Lewis  P.  Fairbanks,  under  the  Insolvent  Act  of  1875,  for 
several  trespasses  alleged  to  have  been  committed  on  the 
propert}'  known  as  the  Shubenacadie  canal  property,  and  for 
conversion  by  the  defendants  to  their  own  use  of  ice  taken  off 
the  lakes  through  which  that  canal  was  intended  to  run. 
The  declaration  contains  six  counts  to  which  the  defendant 
pleaded  fifteen  pleas,  so  framed  as  to  throw  upon  the  plaintiff 
the  onus  of  proving  all  that  is  necessary  to  establish  his  right 
to  recover.  Among  these  pleas  are  denials  of  committing  the 
alleged  wrongs,  of  the  property  being  that  of  the  plaintiff, 
and  of  his  possession  of  it, — the  last  plea  being  that  "  the 
said  William  H.  Creighton  was  not,  nor  is,  such  assignee  as 
alleged."  The  questions  involved  are  of  considerable  import- 
ance, not  only  to  the  parties  represented  by  the  plaintiff  as 
assignee  of  Mr.  Fairbanks  and  to  the  defendants,  but  to  the 
large  number  of  people  who  reside  and  own  lands  on  the  bor- 
ders of  the  lakes  and  other  waters  which  were  at  one  time 
intended  to  be  used  for  the  purposes  of  the  proposed  canal. 
It  is  our  duty,  however,  to  decide  it,  as  we  are  bound  to  decide 
all  cases  coming  before  us,  whether  they  involve  greater  or 
less  interests,— according  to  the  law  that  governs  them.  It  is 
quite  clear  that  Mr.  Creighton,  as  assignee,  took  nothing  by 
the  assignment  made  by  Mr.  Fairbanks,  unless  the  latter  was 
a  trader  within  the  meaning  of  the  Insolvent  Act  of  1875; 
and,  although  it  was  objected  at  the  trial  that  there  was  no 
evidence  of  his  being  a  trader,  the  plaintiff  did  not  attempt 
to  prove  that  he  was,  except  by  the  production  of  the  assign- 
ment. The  only  other  evidence  touching  that  question  was 
elicited  on  the  cross-examination  of  the  plaintiff,  who  says ; 
"  Fairbanks  bought  and  sold  all  sorts  of  thincjs.  I  had  deal- 
ings  with  him.  He  bought  oats  and  wood  and  iron.  No 
debts  or  assets  of  that  kind.  The  insolvent  business  has 
relation  solely  to  land.  He  handed  me  no  books  of  business 
or  cash  book.  His  books  had  reference  only  to  canal  property. 
Other  lands  of  his  had  been  wound  up.  I  gave  no  bond  for 
this  estate.     It  was  not  required."     In  all  this  evidence  there 
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is  not  a  word  that  could  not  be  said  with  truth  of  the  busi- 
ness of  a  farmer,  barrister  or  attorney,  and  they  are  not 
traders  within  the  meaning  of  the  act.  A  single  act  of  buy- 
ing and  selling,  unaccompanied  by  an  intention  to  continue  it, 
is  not  sufficient  A  trading,  to  be  within  the  Bankrupt  laws, 
must  be  an  independent  substantive  trading ;  there  roust  be 
a  general  intention  to  trade  as  a  means  of  gaining  a  livelihood. 
PavZ  V.  Dowlhig,  1  Moo.  &  M.,  263 ;  Hayne  v.  RogerSy 
9  B.  &  C,  578.  "  Every  one  who  boys  and  sells,  unless  it  be 
the  mode  by  which  a  living  is  sought,  is  not  a  trader,  nor  is  a 
mercantile  act,  although  resulting  in  a  profit,  alone  suffi- 
cient to  constitute  a  trading."  See  Wotherspoon,  pages  1  to 
7,  where  the  cases  decided  on  this  point  are  well  and  fully 
cited.  In  the  face  of  the  fact  that  Mr.  Fairbanks  kept  no 
books  of  account  or  cash  book,  that  the  insolvent  business 
had  relation  solely  to  land,  and  that  his  business  *had  relation 
solely  to  this  canal  property,  it  is  impossible  to  conclude  that 
he  was  a  trader.  It  is  true  Mr.  Creighton  says  that  he  bought 
oats  and  wood  and  iron,  but  we  all  do  that,  when  necessary, 
and  Mr.  Creighton  adds  that  he  had  no  debts  or  assets  of  that 
kind.  £ut,  assuming  that  he  had  been  at  one  time  a  trader, 
of  whicli  there  is  not  a  tittle  of  evidence,  the  last  part  of 
section  1  of  the  Act  of  1875  provides  that,  to  make  him  sub- 
ject to  t^he  operation  of  that  act,  his  debts  incurred  as  such 
trader  sl)ould  appear  not  to  have  been  barred  by  the  statute 
of  limitations ;  and  it  also  provides  that  no  proceedings  in 
liquidation  should  be  taken  against  him  based  upon  any  debt 
or  debts  contracted  after  he  ceased  to  trade. 

The  objection  that  he  was  not  shown  to  be  a  trader  was 
taken  both  at  the  trial  and  at  the  argument,  and,  at  the 
former,  the  plaintiff  should,  if  he  could,  have  given  some  evi- 
dence to  justify  us  in  holding  that  ho  '.va^  such  ;  but  that  was 
not  done  unless  we  regard  the  assignment  alone  as  evidence. 

At  the  argument,  the  learned  counsel  for  the  plaintiff  con- 
tended that  the  question  could  not  arise  under  the  pleadings, 
and  I  have  carefully  considered  that  point.  The  pleas  deny 
that  the  plaintiff  was  in  possession  at  the  time  of  the  alleged 
wrongs,  and  they  also  deny  his  title.  As  he  was  not  in  the* 
actual  possession  he  must,  to  enable  him  to  recover  in  this 
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action,  show  title,  which  he  could  not  show  without  making 
it  appear  that  Mr.  Fairbanks  was  authorized  by  law,  as  a 
trader,  to  make  an  effective  assignment.  But  the  defendant 
further  pleaded,  in  denial  of  the  allegation  in  the  writ,  that 
the  plaintiff  was  not  assignee,  as  alleged,  and  it  appears  to 
me  that,  having  reference  to  the  declaration,  a  better  plea 
could  not  be  pleaded  to  put  in  issue  the  question  whether  or 
not  Mr.  Fairbanks  was  a  trader  in  the  legal  sense  of  the  word. 
If,  in  order  to  make  it  appear  in  law  that  he  was  a  trader  and 
that  the  plaintiff  had  rights  under  his  assignment  as  such,  it 
was  sufficient  in  the  declaration  to  allege,  as  only  it  is  alleged, 
that  the  plaintifl  was  his  assignee  under  the  Insolvent  act, 
surely  it  was  quite  sufficient  in  the  plea  to  deny  that  allega- 
tion in  order  to  indicate  the  reverse  and  to  force  the  plaintiff 
to  prove  the  affirmative  of  the  issue.  If,  indeed,  the  plain- 
tiff had  expressly  alleged  in  his  declaration  that  Mr. 
Fairbanks  was  a  trader,  it  might  be  fairly  contended  that  the 
plea  should  have  expressly  denied  that  fact ;  but  such  is  not 
the  case,  and  I  think  the  plea  is  quite  sufficient  to  throw  upon 
the  plaintiff  the  responsibility  of  proving  that  the  insolvent 
was  a  trader. 

In  Gi'ooves,  Assignee  of  O^oen  McMahon,  vs.  McArdaU, 
33  U.  C.  Q.  B.,  252,  the  plaintiff  declared  as  assignee  in 
insolvency  of  McMahon,  on  the  common  counts ;  plea,  that 
McMahon  was  not  a  trader  within  the  meaning  of  the  Insol- 
vent act  of  18G9.  There  was  a  replication  by  way  of  estoppel 
setting  out  in  full  the  proceedings  in  the  insolvent  Court, 
where  it  was  decided  that  he  was  a  tmder.  Held,  on  demurrer, 
that  the  plea  was  good,  although  preference  was  given  to  a 
plea  such  as  we  have  in  this  case ;  Mr.  Justice  Wilson,  who 
gave  the  opinion  of  the  Court,  saying ;  "  We  think  the  fourth 
plea  is  a  good  plea  in  substance,  although  the  more  formal 
plea  would  be  a  plea  denying  that  the  plaintiff  was  assignee 
of  Owen  McMahon  in  manner  and  form  as  alleged,"  &c.  He 
cites  Butler  v.  Hohson,  4  Bing.  N.  C,  290.  Held,  also,  that 
the  replication  was  bad,  as  the  proceedings  in  the  Insolvent 
Court  were  not  conclusive,  but  subject  to  question  in  the 
Court  above. 

Section  144  of  the  act  is  relied  upon  by  the  plaintiff 
because  it  provides  that  deeds  of  assignment,  &c.,  shall  be 
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prima  facie  evidence  of  the  regularity  of  all  proceedings  at 
the  time  thereof,  and  antecedent  thereto,  but  I  do  not  think  it 
can  be  fairly  contended  that  the  words  of  that  section  mean 
that  the  assignment  would  be  evidence  of  the  insolvent 
having  bien  a  trader.  That  question  is  not  one  of  the  regu- 
larity of  proceedings  or  of  any  proceedings.  His  trading,  or 
any  other  business  of  his  cannot  properly  be  called  proceed- 
ings ;  otherwise  the  assignment  would  be  evidence  of  the 
regularity  of  his  trading  as  well  as  of  the  fact  that  he  was  a 
trader,  which  could  never  have  been  the  intention  of  the 
legislature.  It  seems  to  me  clear  that  that  section  makes  the 
assignment  evidence  of  the  regularity  of  the  proceedings 
taken  with  a  view  to  its  being  made  and  nothing  more.  If  it 
were  otherwise,  as  contended  on  the  part  of  the  plaintiff',  an 
assignment  made  by  a  farmer,  grazier,  common  labourer,  or 
workman  for  hire  would  be  evidence  that  they  were  traders 
within  the  meaning  of  the  act,  although  the  act  itself  says 
that  it  does  not  extent  to  such  persons.  But,  admitting  that 
the  assignment  is  prima  facie  evidence  of  the  insolvent  being 
a  trader,  how  can  we  uphold  that  presumption  in  the  face  of 
the  evidence  given  by  the  plaintiff  himself,  showing  clearly 
that  Mr.  Fairbanks  was  not  a  trader  ? 

I  have  carefully  con.sidered  the  other  questions  involved, 
but  it  is  not  necessary  that  I  should  include  the  opinions  at 
which  I  have  arrived  in  this  decision,  because,  if  I  am  right,  as 
I  think  I  am,  in  saying  that  Mr.  Fairbanks  wa.s  not  shown  to 
have  been  a  trader  within  the  meaning  of  the  act,  the  plain* 
tifi  cannot  succeed  in  this  action. 

I  think  that  the  defendants  are  entitled  to  our  judgment 
in  their  favor  with  costs. 
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Onb  Niuliolson,  being  indebtod  to  plaintiff,  gave  him  a  horse,  to  be  sold  towards  the  8atis> 
faction  of  the  debt.  Plaintiff  swapped  the  horse  with  one  Hardwick  for  a  colt,  informed 
Nicholson  of  the  trade,  fixed  the  value  of  the  colt  at  $6.40  more  than  the  duh^  and  paid  this 
amount  to  a  creditor  of  Nicholson  in  final  settlement.  Hardwick  afterwards  became  dissatis- 
fied with  the  trade,  insisted  upon  plaintiff  giving  back  the  colt  and  applied  to  H.,  an  attoniey, 
who  wrote  plaintiff.  Plaintiff  called  on  the  attorney  and,  according  to  the  evidence  of  the 
attorney,  declared  to  him  that  the  horse  was  Nicholson's  ;  according  to  plainttfTs  evidence,  not 
contradicted,  he  stated  to  him  the  arrangement  between  himself  and  Nlcbolson  in  referanoe 
to  the  horse,  (as  above  set  out).  On  the  same  day,  and  previous  to  the  inter>'iew,  M.,  acting 
as  attorney  of  other  parties,  had  entered  up  a  judgment  against  Nicholson,  and  the  Judge 
of  the  County  Court  found  that  the  attorney  had,  on  the  faith  of  plaintiff's  statement  that  the 
horse  was  not  his  but  Nicholson's,  caused  the  defendant,  the  sheriff,  to  levy  on  it  in  plaintifTs 
possession,  and  that  plaintiff  had  abstained  from  looking  after  other  proi)erty  of  Nicholson,  who 
was  a  more  transient  employ^.  Before  any  expense  had  been  incurretl  in  keeping  the  horae, 
and  before  the  sale,  the  plaintiff  notified  the  sheriff  that  the  horse  was  his. 

Heldy  in  accordance  with  the  previous  ruling  of  the  Court,  S  R,  A  C,  137,  that  the  plain- 
tiff was  not  estopped  from  setting  up  his  ownership  of  the  horse. 

Per  Wkatiirrbb,  J.,  that  the  representation  was  net  made  with  the  intention  that  the 
execution  creditor  or  the  sheriff  should  act  on  it  by  seizing  the  horse,  and  it  could  not  be 
reasonably  Inferred  that  such  was  the  intention  ;  and,  further,  that  the  assertion  of  plaintiff 
had  not  been  made  baldly  but  with  a  qualification  explanatory  of  the  arrangement  above 
referred  to,  from  which  it  seemed  reasonable  that  the  attorney  had  acted  rather  on  the  belief 
that  the  horse  oould  be  shown  to  be  Nicholson's,  than  upon  the  mere  assertion  of  plaintiff 
that  it  was  so. 

This  cause  came  before  the  Court  on  an  appeal  from  the 
decision  of  Savary,  J.,  of  the  County  Court,  in  a  second  trial, 
his  decision  on  the  first  trial  having  been  reversed  by  the 
judgment  of  the  Court  delivered  February  8th,  1878,  and 
reported  in  3  Russell  <t  Chcidey,  137,  q.  v.  The  following  is 
the  decision  appealed  from  : — 

T  am  disposed  to  venture  a  regret  that  the  Supreme  Court, 
in  reversing  my  judgment  on  the  point  which  I  held  ruled 
this  cause,  did  not,  in  place  of  ordering  a  new  trial,  remit  the 
case  to  me  to  find  the  question  of  property  on  the  facts 
actually  proved,  a  question  which  I  at  first  felt  confident  had, 
by  the  acts  and  declarations  of  the  plaintiff,  become  imma- 
terial. Such  was  the  course  pursued  in  the  ease  of  Hindhaujh 
V.  Blakey,  L.  R.,  3  C.  P.  D.,  136,  and  it  would,  I  think,  be  war- 
ranted by  sec.  37,  County  Court  Amendment  Act  of  1877, 
authorizing  the  Court  of  appeal  "  to  make  such  order  or  direc- 
tion to  the  Court  below  touching  the  judgment  to  Le  given  in 
the  matter,  as  the  law  requires."  It  seems  to  me  that  all  the 
law  required  was  a  decision  by  me  upon  the  evidence  already 
given.  The  costs  of  a  new  trial  would  thus  have  been  saved, 
and  I  would  have  had  the  benefit  of  the  important  evidence  of 
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Nicholson,  whose  whereabouts  has  since  become  unknown,  to 
aid  me  in  the  enquiry,  besides  the  obvious  advantage  of  testi- 
mony taken  when  the  circumstances  were  fresh,  and  the  result 
of  an  appeal  had  not  clearly  indicated  to  the  parties  interested 
the  cardinal  points  of  the  case.  The  former  evidence  is  not 
even  in  my  possession,  but,  if  iny  memory  serves  me,  its  com- 
plexion in  the  case  of  one  or  two  witnesses  varies  slightly 
from  that  given  on  the  recent  trial,  two  instances  of  which  I  . 
shall  have  occasion  to  notice. 

I  ifiust,  however,  now  decide  on  the  new  evidence  before 
me,  the  substance  of  which  is,  as  I  credit  the  respective  wit- 
nesses, first,  that  Nicholson  being  indebted  to  the  plaintiff, 
offered  him  a  horse  for  or  towards  payment,  which,  although 
he  did  not  want  it  for  his  own  use,  he  accepted  upon  an 
agreement  to  sell  it  or  trade  it  for  one  suitable,  and  allow 
Nicholson  in  account  for  the  proceeds  of  the  sale  or  value 
realized  from  the  barter.  I  think  this  amounts  in  effect  to  a 
chattel  mortgage,  with  a  trust  or  power  to  sell,  which,  although 
oral,  yet,  being  accompanied  by  actual  transfer  of  possession, 
gave  the  plaintiff  the  same  dominion  over  the  property  against 
all  the  world  as  a  bill  of  sale  with  a  defeasance  and  power  of 
sale  would  have  done  without  delivery  if  duly  filed  under  the 
statute.  At  all  events  it  was  such  a  transaction  as,  I  think, 
gave  the  plaintiff  a  title  to  the  horse  as  against  every  one  till 
his  debt  was  paid.  In  this  view  of  the  case  I  think  the 
plaintiff  would  have  been  entitled  to  recover  if  the  case  rested 
here.  But  there  are  further  important  features  to  be  consid- 
ered. The  plaintiff,  in  pursuance  of  his  authority,  traded  the 
horse  with  one  Hardwick  for  a  colt,  Hardwick  says  the 
trade  was  a  conditional  one,  but  the  plaictiff  considered  it 
absolute,  and  I  am  satisfied  from  the  conduct  of  the  parties 
it  was  intended  to  be  the  latter.  He  very  soon  met  Nicholson, 
informed  him  of  the  trade,  fixed  on  the  value  of  the  colt,  gave 
him  credit  for  it  in  his  book,  and,  as  this  showed  a  balance  in 
favor  of  Nicholson  of  about  S5.40,  he  at  once  paid  it  for 
Nicholson,  and  on  his  order,  to  one  Crowe,  whom  Nicholson 
owed,  and  this  I  regard  as  a  final  settlement  between  the 
parties.  I  do  not  overlook  the  fact  pressed  on  the  trial,  that 
the  plaintiff  did  not  return  to  Nicholson  the  note  that  formed 
part  of  his  claim.    It  is  obvious  that  he  would  not  do  so  at 
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the  tirae  he  first  got  the  horse,  for  the  effect  of  the  transaction 
on  the  state  of  the  account  was  still  doubtful.  At  the  settle- 
ment it  is  quite  clear  to  my  mind  that  it  was  accidentally 
overlooked ;  and,  that  Nicholson,  at  least,  so  regarded  its  reten- 
tion, or  at  all  events  did  not  consent  to  it,  is  evident  from  his 
soon  advertizing  it.  The  colt  then  became  unquestionably 
the  plaintiff's. 

But  now  comes  the  second  branch  of  the  case.  Hardwick 
was  dissatisfied  with  the  trade,  and  thinking,  or  assuming  to 
think  that  he  had  been  deceived  in  it,  undertook  by  bringing 
back  the  horse  and  threatening  legal  proceedings,  to  secure 
restitution  of  the  colt.  On  receiving  a  letter  from  Mr.  Mills, 
attorney-at-law,  the  plaintiff  promptly  returned  the  latter.  1 
have  thought  the  matter  over  in  every  light,  and  my  conclu- 
sion is  irresistible  that  the  horse  was  now  absolutely  the 
plaintiff's,  unless  Nicholson  voluntarily  consented  to  re-open 
the  settlement.  It  had  become  his  as  the  colt  was  by  an 
absolute  indefeasible  title,  and  if  by  a  title  defeasible  as  in  the 
first  instance,  which  is  the  least  favorable  view  that  can  be 
taken  of  it,  he  could  hold  it  even  against  Nicholson  himself 
till  the  condition  of  the  defeasance  had  been  fulfilled,  and 
most  certainly  against  the  sheriff  acting  for  any  creditor  of 
Nicholson's,  for  if  the  latter  could  not  reclaim  it  without 
paying  back  his  $5.40  besides  the  original  debt,  how  could  his 
creditors  acquire  under  an  execution  against  Nicholson  any 
greater  title  than  Nicholson  himself  had  ?  As  the  Court 
above  holds  that  the  question  of  property  must  decide  the 
case,  my  judgment  on  the  above  facts  will  be  for  the  plaintiff 
for  S56.50. 

But  now  comes  the  third,  and  what  I  consider  the  controlling 
feature  of  the  case.  Mr.  Mills,  Hardwick's  attorney,  happened 
to  be  the  attorney  of  Messrs.  Bandall  &  Higgins,  creditors  of 
Nicholson,  and  the  plaintiff,  when  he  called  on  him  to  reply 
to  his  letter,  declared  to  Mr.  Mills  that  the  horse  was  not  his 
own  property,  but  that  of  Nicholson,  and  that  he  would  yield 
to  Hardwick's  demand  rather  than  risk  a  lawsuit  for  Nichol- 
son's benefit.  It  is  immaterial  to  me  whether  he  said  this  in 
sheer  ignorance  of  his  own  rights  or  for  the  purpose  of  throwing 
off  his  own  shoulders  on  those  of  Nicholson  the  reproach 
attaching  to  any  supposed  deception  in  the  trade,  or  because. 
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snpposdng  and  desiring  that  he  might  induce  Nicholson  to 
re-open  the  settlement,  take  back  the  horse,  and  pay  him 
otherwise,  he  imprudently  anticipated  the  fact.  I  find  affirm- 
atively, that  Mr.  Mills,  having  every  reason  to  believe  the 
statement,  did  upon  the  faith  of  it,  acting  for  Randall  6d 
Higgins,  cause  the  sheriff  on  the  10th  January,  to  levy  on  and 
advertize  the  horse,  and  abstained  from  looking  after  other 
property  of  this  transient  railway  employe,  whereby  his 
clients  necessarily  had  their  recourse  against  him  substantially 
weakened,  if  not  destroyed,  from  the  very  first.  The  Court 
above,  pressed  by  the  explicitness  of  my  finding  as  to 
the  declarations  of  the  plaintiff,  and  their  influence  upon 
Mr.  Mills,  or  rather  Randall  &;  Higgins,  his  clients,  and 
^he  sheriff,  (who  it  must  be  borne  in  mind  through- 
cut  is  identical  in  interest  with  them),  seem  to  think  there 
was  evidence  by  which  I  might  have  found  the  property  in 
Nichokon,  and  regret  that  they  cannot  give  effect  to  it  in  that 
way.  I  felt  that  I  could  not  do  so,  for  while  the  solemn 
declarations  of  a  party  are  most  powerful  evidence  against 
liim  and,  where  the  facts  are  obscure,  often  decisive,  they  can- 
not weigh  down  incontestably  established  facts  which  "  speak 
louder  than  words."  To  allow  them  to  do  so,  would  be  to 
give  them  the  effect  of  an  estoppel  under  another  form,  and 
would  often  lead  to  most  unjudicial  and  inconclusive  decisions. 
In  the  remarks  I  am  about  to  make  I  must  not  be  understood 
as  contending  for  a  single  moment  that  my  former  judgment 
was  right  and  the  Court  above  wrong ;  I  cheerfuliy  and  most 
respectfully  bow,  not  only  to  their  superior  authority,  but  to 
their  greater  learning  and  experience.  1  merely  desire  to 
point  out  the  process  of  reasoning  and  the  authorities  which 
led  me,  (erroneously,)  t©  that  judgment 

It  is  a  principle  of  natural  justice  that  a  man  should  be 
bound  by  his  own  flelibeiate  statements  where  these  state- 
ments have  been  believed  and  acted  on  by  another  party  to 
his  detriment,  and  where  both  are  equally  innocent  the  party 
imprudently  making  the  assertion  ought  in  conscience  to  bear 
the  loss.  Such  is  the  foundation  of  the  doctrine  of  estoppel 
in  pais  or  equitable  estoppel,  and  which,  although  generally 
it  need  not  be  pleaded  at  all,  is  often  relied  on  as  matter  for 
Reading  on  equitable  grounds.     However  the  maxim  that 
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estoppels  are  odious  may  apply  to  a  certain  clas»  of  estoppels 
by  record,  deed  and  act,  the  language  of  Lord  Campbell  in 
Howard  v.  Hudson,  2  E.  &  B.,  1,  that  the  same  maxim  applies 
to  this  class  of  estoppels,  is  dissented  from  by  Crompton,  J., 
in  the  same  case,  p.  13,  and  by  Mellor,  J.,  in  the  later  case  of 
Aaphilt  V.  Rycm,  3  B.  &  S.,  474,  (see  p.  493),  and  in  Knights 
V.  Wi-ffen,  L  R.,  5  Q.  B.,  666,  in  which  latter  case  the  state  of 
the  pleadings  was  as  here,  and  the  party  had  been  led  not  to 
do  but  to  abstain  from  doing  certain  acts.  Fraud  or  the 
intention  to  deceive  is  not  essential  to  this  species  of  estoppel, 
for  Pollock,  0.  B.,  said  in  Comi^  v.  Abringdon,  4  H.  &  N., 
549,  that  the  word  "  wilfully "  in  Pickard  v.  Sears  meant 
nothing  more  than  "  voluntarily  ; "  and  see  the  point  more 
strikingly  illustrated  in  the  whole  case  of  Phillips  v.  Thorn, 
L.  R,  1  C.  P.,  4C4.  Nor  is  the  fact  essential  that  the  party 
making  the  declaration  is  ignorant,  as  here  the  plaintiff  w&s, 
of  the  existence  of  the  state  of  facts  which  would  give  his 
words  and  acts  their  weight  and  importance  in  inducing  the 
other  party  to  change  his  position,  for  in  Knights  v.  Wiffen 
that  state  of  circumstances  was  the  subsequent  bankruptcy  of 
a  party  which  neither  party  could  have  anticipated,  and  of 
which,  therefore,  the  defendant  must  have  been  as  ignorant  as 
the  plaintiff  here  was  of  the  debt  and  execution  of  Bandall  & 
Higgins.  The  Court  in  Freeman  v.  Cookey  2  Exch.,  654,  says ; 
"  If,  whatever  a  man's  real  intention  may  be,  he  so  conducts 
himself  that  a  reasonable  man  would  take  the  representation 
to  be  true,  and  believe  that  it  was  meant  he  should  act  upon  it, 
and  he  did  act  upon  it  as  true,  the  party  making  the  represen- 
tation would  be  equally  precluded  from  contesting  its  truth." 
From  this  language  is  deduced  the  proposition  laid  down  in 
Benjamin  on  Sales,  p.  39,  that  "  where  the  mistake  is  that  of 
one  party  alone,  it  must  be  borne  in  mind  that  the  general 
rule  of  law  is  that,  whatever  a  man's  real  intention  may  be,  if 
he  manifests  an  intention  to  another  party,  so  as  to  induce 
the  latter  to  act  upon  it  in  making  a  contract,  he  will  be 
estopped  from  denying  that  the  intention  manifested  was  his 
real  intention  "  but  more  fully  and  with  a  broader  application 
by  Brett,  J.,  in  the  case  of  Carr  v.  London  dk  K  W,  R,  Co., 
L.  R,  10  C.  P.,  319 ;  ''  If  a  man,  whatever  his  real  meaning 
may  be,  so  conducts  himself  that  a  reasonable  man  would  take 
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his  conduct  to  mean  a  certain  representation  of  facts,  and  that 
it  was  a  true  representation^  and  that  the  latter  \i'as  intended 
to  act  upon  it  in  a  particular  way,  and  he  with  such  belief 
does  act  in  that  way  to  his  damage,  the  first  is  estopped  from 
denying  that  the  facts  were  as  represented  ;"  and  to  this  prO'- 
position  the  learned  Judge  expressed  his  continued  adherence 
in  the  case  of  Farmdow  v.  Bain,  L.  R.,  1  C.  P.  D.,  445-450, 
as  late  as  A.  D.  1876.  This  is  carrying  the  doctrine  further 
than  Crompton,  J.,  seemed  to  do  in  Howard  v.  Hudson^ 
where  he  based  his  decision  on  the  ground  that  the  jury  bad 
found  against  the  intention.  But  for  the  decision  of  the 
Court  I  would  have  considered  this  case  by  no  means  governed 
by  the  decision  in  Freeman  v.  Cooke,  for  the  reason  that  there 
the  party,  representing  his  goods  as  those  of  the  execution 
debtor,  revoked  his  statement  before  the  sheriff  had  in  any 
degree  altered  his  position.  As  Baron  Parke  puts  it  in  his 
judgment ;  "  Whatever  intention  he  had  in  his  first  statement 
was  done  away  with  by  a  subsequent  one  before  the  seizure," 
— not,  be  it  noted,  aft«r  the  seizure  and  before  the  sale  as,  if 
at  all,  was  the  case  here.  For  the  same  reason  it  does  not 
seem  to  me  to  be  governed  by  Pierce  v.  Andrews,  6  Cusk,  4, 
cited  in  BigeUyw  on  Estoppel,  p.  472,  both  these  cases  turning 
on  the  point  that  the  owner  corrected  his  statement  before  the 
seizure.  But  the  Court  above  did  not  fully  appreciate  my 
views  as  to  the  alteration  of  position  by  the  sheriff  and  the 
execution  creditors,  when  they  intimated  that  it  consisted  merely 
in  the  fact  that  the  sheriff*  had  "  fed  the  horse,"  and  "  thereby 
incurred  some  expense  in  consequence  of  what  the  plaintiff* 
said."  I  had  by  no  means  that  expenditure  alone  in  view,  nor 
the  expense  of  advertizing,  although  the  amount  of  expendi- 
ture necessary  to  bring  the  doctrine  of  estoppel  into  operation 
it  would  be  impossible  to  define  after  the  maxim  "c2e  minimis 
nan  curat  lex  "  ceased  to  apply.  More  important  than  that, 
the  execution  creditors,  and  the  sheriff*  as  executing  their 
process,  had  been  induced  to  make  themselves  trespassers,  a 
change  of  position  by  no  means  trifling  in  the  eye  of  the  law, 
for  it  is  one  of  the  grounds  on  which  the  equitable  principle  is 
based  that  the  vendor,  under  an  oral  contract  for  the  sale  of 
land,  shall  not  be  permitted  to  set  up  the  Statute  of  Frauds 
against  a  purchaser  who  has  gone  into  possession  under  such 
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a  contract.  But  further  and  more  important  still,  the  execn- 
tion  creditors  had  been  lulled  iijto  a  false  security  by  the 
statement  of  the  plaintiff,  and  his  implied  acquiescence  by 
silence  when  the  hoi-se  was  taken,  and,  by  consequently 
abstaining  from  looking  for  other  property  of  his  debtor,  may 
have  lost,  and  under  the  circumstance  no  doubt  did  lase  their 
debt.  I  will  here  notice  the  two  points  which  came  out  for 
the  first  time  I  think  on  this  trial ;  first,  the  expense  incurred 
for  the  keep  and  feeding  of  the  horse  was  paid  by  the  sheriff 
to,  and  accepted  by  the  plaintiff  himself ;  second,  as  stated  by 
the  plaintiff  he  forbade  the  sheriff  to  sell  on  the  day  of  salcr 
and  the  sheriff  says  he  did  so  after  the  advertisement  but 
before  sale.  I  cannot  think  that  the  latter  of  these  two  facts 
did,  or  was  calculated  to  do  away  with  the  effect  of  the 
former  one.  The  writ  was  issued  on  the  17th,  therefore  the 
sale  must  have  been  held  as  early  as  the  l()th,  and  this  was 
the  da>  the  letter  of  Mr.  Owen,  which  in  the  view  of  their 
Lordships,  my  learned  superiors,  avoided  the  estoppel,  was 
dated.  This  was  nearly  in  the  stereotyped  form  of  a  "  lawyer's 
letter,"  and  independently  of  the  fact  that  there  is  no  proof 
whatever  that  it  was  served  in  time  to  arrest  the  auctioneer's 
hammer,  mnch  less  to  be  communicated  before  the  sale  to  Mr. 
Mills,  I  did  not  think  that  it  was  either  in  its  intrinsic  nature 
or  particular  terms  such  an  instrument  as  if  communicated  to 
him,  or  if  the  previous  declaration  had  l>een  made,  not  to  him 
but  to  the  sheriff,  would  lead  either  of  them,  as  a  reasonable 
man,  to  disregard  and  reject  those  previous  declarations,  with 
the  facts  superadded  that  the  plaintiff  made  no  claim  at  the 
time  of  the  the  seizure,  and,  as  it  now  seems,  accepted  pay  for 
keeping  the  horse  as  the  bailee  of  the  sheriff.  I  could  not  see, 
although  I  am  now  judicially  bound  to  see,  how  the  most  clear 
declarations  to  the  sheriff  could,  to  use  the  wonls  of  Baron 
Pabke,  in  jFr^^'TTMm  V.  Cvoke,  "do  away  with"  the  effect  of 
previous  declarations  to  Mr.  Mills,  under  whose  instructions, 
as  the  attorney  of  Bandall  &  Higgins,  the  sheriff  was  acting. 
The  terms  of  that  letter,  which  I  supposed  was  too  late  even 
if  it  had  contained  an  explicit  recall,  as  in  Freeman  v.  Cooke, 
of  the  plaintiff's  previous  declarations,  are  as  follows ;  "  I 
hereby,  on  behalf  of  Mr.  J.  McKay  demand  the  immediate 
return  of  a  horse  belonging  to  said  J.  McKay,  by  you  taken 
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urder  an  execution  against  Mr.  Nicholson,  and  I  give  you 
notice  that  unless  you  do  forthwith  return  said  horse  to  said 
McKay  I  will  commence  an  action  against  you  without  further 
notice.  (Sgd.)  J.  M.  Owen."  This  is  more  like  a  formal 
demand  for  the  purpose  of  sustaining  trover  than  a  withdrawal 
of  previous  declarations;  and,  although  the  service  of  it  was 
accompanied  by  the  oral  forbiddance  to  sell  now  spoken  of,  it 
seemed  to  me  it  could  hardly  be  expected  in  the  mind  of  a 
reasonable  man  to  weigh  against  the  effect  of  these  declara- 
tions, even  if  served  on  the  same  party  to  whom  they  were 
made,  accompanied  as  it  was  by  no  statement  of  circumstances 
to  corroborate  its  implied  effect  or  negative  the  truth  of  those 
declarations.  If  it  ought  to  have  so  weighed  I  might  have 
thought  it  brought  the  case  within  that  of  Dunstan  v, 
Patterson,  2  C.  B.,  N.  S.,  494,  where  the  party  sued  the 
sheriff  for  false  imprisonment,  and  the  fourth  plea  justified 
that  the  defendant  falsely  represented  hei*self  to  be  the  person 
named  in  the  writ,  and  so  procured  her  own  arrest,  and  the 
plaintifE  replied  that  after  the  facts  mentioned  in  that  plea 
the  plaintiff  informed  the  defendant,  and  be  then  and  there 
had  notice  and  "  knowledge  "  that  the  plaintiff  was  not  the 
party,  and  that  the  cause  of  action  was  her  detention  after 
that  notice  and  knowledge.  The  replication  was  held  good  on 
demurrer,  but  there  is  a  wide  distinction  between  the  uphold- 
ing a  pleading  averring  "  knowledge  "  in  such  a  case,  and  the 
effect  of  a  verdict  finding  the  absence  of  that  knowledge,  or 
that  there  was  no  reasonable  ground  to  infer  it  on  the  part  of 
the  person  acting  in  a  matter  like  this  before  me,  and  a  still 
further  and  more  striking  distinction  between  the  length  to 
which  it  would  be  convenient  and  just  to  carry  the  operation 
of  the  doctrine  of  Pickard  v.  Sears,  in  cases  of  personal 
imprisonment  on  the  one  hand,  and  those  of  the  sale  of  mere 
chattels  on  the  other,  a  distinction  that  counsel  on  the  argu- 
ment did  not  fail  to  notice,  although  it  did  not  become  neces- 
sary for  it  to  be  judicially  noticed  in  Freeman  v.  Cooke 

I  will  only  add  that  if  a  party  in  a  case  like  the  present 
can  be  allowed  to  avoid  the  estoppel  by  revoking  his  former 
statement  after  the  seizure  but  on  the  very  eve  of  the  sale,  it 
is  hard  to  see  where  the  line  is  to  be  drawn,  or  perhaps  even 
why,  after  a    similar    correction    subsequently    to  the  sale, 
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he  should  not  be  allowed,  after  demanding  the  money,  to 
recover  in  a  suit  for  money  had  and  received,  the  proceeds  of 
the  goods. 

This  decision  was  appealed  from  on  the  following  grounds : 
1st.  That  the  same  is  contrary  to  law  and  against  the 

evidence. 

2nd.  That  on  the  new  facts  elicited  on  the  second  trial  of 

this  cause  judgment  herein  should  be  f6r  the  defendant. 

3rd.  That  the  Judge  has  specially  found  acts  and  conduct 
of  the  sheriff  and  of  the  execution  creditors  of  Mr.  Nicholson 
induced  by  the  declarations  and  acts  of  the  plaintiff  and  cir- 
cumstances attending  the  same  sufficient  to  estop  the  plaintiff 
from  claiming  title  to  the  property  in  dispute  herein,  and  that 
there  is  evidence  to  sustain  such  finding,  and  therefore  that 
the  judgment  herein  should  have  been  for  the  defendant. 

4th.  That  the  Judge  having  specially  found  the  facts 
necessary  in  law  to  work  an  estoppel  against  the  plaintifi,  the 
judgment  of  the  Court  ought  to  have  been  in  accordance  with 
such  finding. 

The  argument  of  this  appeal  took  place  January  5th,  1881, 
before  Sir  Wm.  Young,  C.  J.,  Smith,  James  and  Weatherbe, 
JJ. 

Tupper,  for  appellant. — The  Judge  says  there  is  additional 
evidence  to  justify  and  sustain  his  old  judgment,  but  he  con- 
siders that  the  judgment  on  the  previous  argument  excludes  him 
from  touching  the  estoppel  and  confines  him  to  the  question 
of  property.   , 

Harrington,  contra. — My  first  ground  is  that  there  was 
no  intention  on  the  part  of  Nicholson  that  his  statement 
should  be  relied  on.  (Weatherbe,  J. — I  don*t  see  why  the 
Judge  below  could  not  have  decided  in  favor  of  defendant 
consistently  with  the  judgment  of  this  Court,  though  he 
seems  to  hold  a  different  opinion.)  We  contend  that  the 
horse  was  McKay's  because  Nicholson  owed  McKay  and  gave 
him  the  horse  to  enable  him  to  realize  on  it.  McKay  sold  to 
Hardwiek,  taking  in  exchange  a  colt.  The  value  of  the  colt 
was  then  fixed  and  McKay  paid  So.40  to  Crowe,  to  whom 
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Nicholson  was  indebted,  that  being  the  balance  due  Nicholson 
over  and  above  his  debt  to  McKay.  (Rigby,  Q.  G. — The  horse 
was  returned  by  Hardwick  to  Nicholson,  and  the  parties  were 
then  in  the  same  position  as  if  the  trade  had  not  taken  place.) 
Not  at  all,  because  there  had  previously  been  a  final  settle- 
ment between  Nicholson  and  McKay.  (Rigby,  Q.  C, — 
Hardwick  claimed  that  he  had  been  deceived,  and  demanded 
that   McKay  should   take  back   the  horse,  which  he   did.) 

James,  J. — Did  McKay  not  do  that  for  his  own  benefit  ? 

Rigby,  Q.  C, — Not  if  there  was  a  fraud  in  the  transac- 
tion. 

ToUNO,  C.  J. — If  there  was  a  final  settlement  between 
McKay  and  Nicholson  based  on  the  sale,  how  can  we  disturb 
it? 

Rigby,  Q.  C, — Because  there  was  no  sale.  The  settlement 
was  based  on  a  sale  which  was  broken  up.  If  McKay,  after 
he  got  the  horse  back,  sold  him  for  twice  as  much,  could  not 
Nicholson  make  him  account  ?) 

Harrington.— The  contract  was  complete  and  bona 
fide,  and  this  would  be  a  complete  answer  to  Nicholson. 
If  any  fault  afterwards  turned  out  in  the  horse  it 
might  affect  the  contract  with  Hardwick,  but  that  would 
be  McKay's  loss.  (Weatherbe,  J. — You  contend  that  the 
transaction  with  Hardwick  was  bona  fide  and  Hardwick 
could  have  been  held  to  it,  but  McKay  took  the  horse  back  as 
his  own  to  avoid  trouble,  and  as  if  there  had  been  no  previous 
transaction.)  It  amounts  to  that.  McKay  was  not  the  agent 
of  Nicholson.  He  was  a  bailee  for  a  special  purpose  which 
was  carried  out.  There  was  a  contract  that  he  should  take 
the  horse  and  sell  him.  That  being  carried  out,  how  can  you 
go  behind  it  ? 

In  regard  to  the  estoppel,  the  allegation  in  question  was 
not  intended  to  influence  the  conduct  of  Mills,  nor  is  there 
evidence  that  it  did,  both  of  which  circumstances  are  essential 
to  an  estoppel. 

There  must  be  mutuality,  and  here,  if  any  one  was 
deceived,  it  was  McKay.  At  the  moment  McKay  came  into 
Mills'  office,  in  reply  to  his  letter,  Mills  held  the  claim  against 
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Nicholson  and  concealed  the  fact  from  McKay.     He  extorted 
from  McKay  an  admission  as  to  the  ownership  of  the  horse, 
and  immediately  sent  his  student  out  of  the  ofBce  to  receive 
the  confession  of  judgment  against  Nicholson,  on  which  he 
issued    the   execution.      fWEATHERBE,    J. — The  question  is 
whether  McKay  told  the  truth  when  he  said  the  horse  was 
Nicholson's.)     The  most  essential  elements  of  an  estoppel  are 
wanting.     There  was  no   mutuality,  as   neither   understood 
the  character  in  which  the  other  was  acting.    For  the  purpose 
of  the  argument,  I  will  admit  that  McKa>'  said  in  Mills'  office 
that  the  horse  was  Nicholson  s,  and  that  the  Judge  found  that 
Mills,  relying  on  this,  took  the  horse  in  execution,     I  contend 
that  on  these  facts  there  is  no  estoppel.     Pearce  v.  Andrews^ 
6  Gushing,  p.  4.     No  person  can  be  estopped  by  an  answer  to 
a  question  which  he  may  deem  impertinent.     Mills  sought  an 
answer  in  one  character  which  he  desired  to  use  in  another. 
If  he  wanted  to  bind  McKay  he  waat  bound  to  communicate 
to  him  the  character  in  which  he  was  acting.     (James,  J. — I 
cannot  get  over  the  impression  that  there  was  sharp  practice. 
If  it  was  an  estoppel  in  favor  of  Randall,  it  was  an  estoppel 
in  favor  of  any  client  Mr.  Mills  might  have.)     The  plaintiff 
might  have  well  been  in  doubt  as  to  the  ownership  of  the  hoi-se, 
though  for  the  pui-pose  of  this' argument  I  might  admit  that 
he  told  a  deliberate  lie.     There  is  evidence  that  Mills  knew 
the  real  facts  as  well  as  McKay,  and  could  not  therefore  have 
been  deceived  by  the  statement  of  the  latter.     He  sought  to 
induce  McKay  to  throw  the  horse  back  on  Nicholson's  hands, 
when  he  intended  to  step  in  with  an  execution  on  the  claim 
which  he  was  keeping  in  the  back-ground.    The  evidence  shows 
that  the  facts  were  known  not  only  to  Mills  but  to  Randall 
&  Higginson,  for  whom  Mills  was  acting.    He  distinctly  admits 
that  he  understood  that  McKay  was  to  get  his  debt  out  of  the 
proceeds  of  the  horse. 

Tupper,  in  reply. — In  the  ca,se  cited  by  Mr.  Harrington 
the  plaintiff  claimed  the  horse  as  his,  and  forbade  the  sale  at 
the  time.  There  need  not  be  an  intention  to  deceive.  The 
statement  may  be  made  negligently  or  carelessly,  so  that  the 
paity  acts  upon  it.  In  every  case  where  the  statement  is 
acted  on  there  is  an  estoppel.     (Smith,  J. — Did  not  the  sale 
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take  place  here  after  the  retraction  and  demand  made  ?) 
There  is  no  evidence  when  the  demand  was  made.  There 
was  a  general  demand  of  a  horse  but  it  was  not  specific. 
(Weatherbe,  J. — The  sheriff  shows  the  demand  was  made 
before  the  sale.  Smith.  J. — I  think  the  demand  was  specific. 
Their  position  was  that  they  would  proceed  to  sell  the 
property,  no  matter  whose  it  was,  because  the  plaintiff 
induced  them  to  believe  it  to  be  liis.)  See  Best  <yti  Evidence^ 
677,  as  to  statements  thought  not  to  be  material  when  made, 
but  which  are  acted  on.  The  difficulty  which  the  CouH  felt 
befoft  was  that  there  was  no  proof  of  an  act  done  on  the 
strength  of  the  statement  of  the  plaintiff. 

There  are  new  facts  in  the  evidence  of  the  plaintiff.  There 
is  the  fact  of  expense  being  incuri'cd  in  connection  with  the 
advertisement  and  sale  of  the  horse,  which  is  the  most 
important  one.  (James,  J. — That  can  hardly  be  called  a  new 
fact.)  We  need  only  show  a  small  prejudice.  Simple  negli- 
gence will  work  an  estoppel.  Coniiah  v.  Abingdon,  4  H.  &  N., 
549,  goes  to  the  question  of  intent.  If  the  statement  is  acted 
upon  it  is  immaterial  whether  there  was  an  intent  that  it 
should  be  acted  upon  or  not.  If  the  estoppel  was  not  worked 
by  the  convei-sation  in  the  office  of  Mr.  Mills,  it  was  by  the 
sulisequent  acts  of  McKay,  who  permitted  the  horse  to  be 
taken  and  advertized  under  the  execution  against  Nicholson, 
without  disputing  Nicholson's  ownership. 

In  support  of  this,  Stoiy's  Eq.  Juris.,  \o\.  2,  p.  781,  sec. 
1546.  When  the  sheriff  went  to  levy  he  was  allowed  to  pro- 
ceed and  make  all  the  arrangements  for  the  sale,  whereas,  had 
he  been  informed  that  the  property  was  that  of  the  plaintiff, 
he  might  have  asked  for  security.  It  would  be  monstrous  to 
say  that  a  party  should  be  permitted  to  consent  to  propeity 
being  levied  upon  as  that  of  another,  and  then  come  in  and 
claim  the    property  as  his  own. 

Harringttm. — The  distinction  is  that  the  true  state  of  the 
case  had  been  previously  stated  to  the  party  for  whom  the 
sheriff  acted. 

Tnpper. — Freeman  v.  Cooke,  cited  by  Judge  S  A  vary,  also 
goes  to  the  point  that  the  intention  with  which  a  statement  is 
made  is  not  material. 
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James,  J.,  now,  (January  10th,  1881,)  delivered  the  judg- 
ment of  the  Court : — * 

This  is  the  second  argument  on  appeal  in  this  cause.  The 
action  was  brought  by  the  plaintiff  against  the  defendant  for 
the  seizure  and  sale  of  a  horse  on  an  execution  against  one 
Nicholson.  Some  time  before  the  seizure  Nicholson  was  the 
real  owner,  but  the  animal  was  at  the  time  of  seizure  in  the 
possession  of  plaintiff.  The  question  which  governed  the 
decision  of  the  County  Court  arises  out  of  the  evidence  of  the 
defendant's  attorney  that  the  plaintiff  told  him  the  horse 
belonged  to  Nicholson,  and  not  to  himself,  and  that  on  the 
faith  of  that  statement  the  sheriff  had  been  instructed  to  seize 
it.  This  view  of  the  question  was  not  adopted  by  the  Court 
in  the  judgment  reported  in  3  RuaaeU  A  Ohedey,  137,  but  it 
was  held  by  the  Court  that  the  plaintiff  was  not  estopped  by 
his  representations  from  setting  up  the  truth  as  to  the  owner- 
ship of  the  property.  The  evidence  on  the  second  trial  we 
consider  to  be  materially  the  same  as  on  the  first,  the  only 
new  fact  of  any  importance  being  the  fact  that  the  defendant 
had  incurred  no  expense  in  connection  with  the  horse  when 
the  written  notice  was  served  upon  him  by  the  plaintiff 
demanding  possession  of  the  animal.  As  the  case  does  not 
present  itself  in  any  materially  different  form  from  that  in 
which  it  previously  came  before  the  Court,  we  sustain  the  deci- 
sion of  the  County  Court  Judge  in  favor  of  the  plaintiff,  and 
dismiss  the  appeal  with  costs. 

Weatherbe,  J.,  delivered  the  following  opinion : — 
This  was  an  action  in  the  County  Court  against  the  sheriff 
for  conversion  of  a  hoi*se.  The  plaintiff  having  possession  of 
the  horse  had  given  it  in  exchange  to  one  Hard  wick  for 
another,  and  Hardwick,  not  being  satisfied,  employed  an  attor- 
ney, Mr.  Mills,  to  compel  a  return  from  plaintiff  of  the  horse 
obtained  from  Hardwick.  To  that  end  the  attorney  wrote  a 
letter  to  plaintiff,  who  called  at  his  office  and  had  a  conversa- 
tion relative  to  the  subject  matter  of  the  letter  written  in  the 
interests  of  Hardwick.     The  result  was  that  upon  the  repre- 

*  The  Reporter  regrets  that  the  judgment  of  Jambb,  J.,  which  was  handed  by  him  to  one 
of  the  other  members  of  the  Court  for  perusal  has  been  mislaid  and  has  never  oome  back  to  his 
hands.    The  Judgment  as  given  is  made  up  from  memoranda  in  the  reporter's  possessioD. 
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seDtation  of  111  ills,  and  the  threat  of  a  suit  against  plaintiff, 
the  latter  returned  the  horse  he  had  obtained  from  Hardwiek, 
and  became  repossessed  of  the  one  given  in  exchange.  On  the 
same  day,  and  previous  to  the  interview  between  Mr.  Mills 
and  plaintiff,  the  former,  acting  as  attorney  for  Randall  & 
Higgins,  had  entered  up  judgment  and  issued  execution 
against  one  Nicholson,  from  whom  plaintiff  had  originally 
obtained  the  horse  in  question.  The  next  day  a  levy  was 
made  by  the  defendant  as  sheriff  on  this  horse  on  plaintiff's 
premises  under  this  execution,  and  thereupon  this  action 
arose.  This  is  the  second  trial  in  the  County  Court,  the  judg- 
ment on  the  first  in  favor  of  defendant  having  been  set  aside 
by  this  Court    3  It.  &  C,  140. 

The  learned  Judge  has  in  the  judgment  now  appealed 
from  decided  upon  the  facts  that  the  horse  at  the  time  of 
seizure  belonged  to  plaintiff  and  not  to  Nicholson,  and  with 
that  part  of  the  decision  I  agree.  But  he  has  gone  further 
and  found  special  facts  respecting  what  occurred  between  the 
plaintiff  and  the  attorney  Mills  on  the  occasion  mentioned ; 
and  it  was  contended  on  the  argument  that  the  effect  of  this 
finding  should  estop  the  plaintiff  from  showing  that  the  horse 
was  in  fact  his  property.  These  are  the  words  of  the  learned 
Judge  Savary  relied  on  : — 

"But  now  comes  the  third  and  what  I  considered  the 
controlling  feature  of  the  case.  Mr.  Mills,  Hardwick's  attorney, 
happened  to  be  the  attorney  of  Messrs.  Randall  &;  Higgins, 
creditors  of  Nicholson,  and  the  plaintiff,  when  he  called  on 
him  to  reply  to  his  letter,  declared  to  Mr.  Mills  that  the  horse 
was  not  his  own  property  but  that  of  Nicholson,  and  that  he 
would  yield  to  Hardwick's  demand  rather  than  risk  a  lawsuit 
for  Nicholson's  benefit.  It  is  immaterial  whether  he  said  this 
in  sheer  ignorance  of  his  own  rights,  or  for  the  purpose  of 
throwing  off  his  own  shoulders  on  those  of  Nicholson  the 
reproach  attaching  to  any  supposed  deception  in  the  trade,  or 
because,  supposing  and  desiring  that  he  might  induce  Nicholson 
to  reopen  the  settlement,  take  back  the  horse,  and  pay  him 
otherwise,  he  imprudently  anticipated  the  fact.  I  find  afiirm- 
atively  that  Mr.  Mills,  having  every  reason  to  believe  the 
statement,  did  upon  the  faith  of  it,  acting  for  Randall  & 
Higgins,  cause  the  sheriff,  on  the  10th  January,  to  levy  on 
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and  advertize  the  horse,  and  abstained  from  looking  after 
other  property  of  this  transient  railway  eniplo^'i,  whereby 
his  clients  necessarily  had  their  recourse  against  him  substan- 
tially weakened,  if  not  destroyed,  from  the  very  first." 

The  learned  Judge  below  seemed  to  be  of  opinion  that  this 
special  finding  would,  according  to  the  cases  and  but  for  the 
former  decision  of  this  Court,  estop  the  plaintiff  from  showing 
the  facts  on  which  he  claims  property  in  the  horse.  If  we 
were  to  arrive  at  this  conclusion  the  decision  appealed  from 
should  of  course  be  reversed. 

To  the  report  of  Howard  v.  Hudson  in  the  Eng.  C.  L, 
Reports,  (1803),  the  American  editor  appends  the  following 
note : — "  The  general  principle  established  by  the  case  in  the 
text,  that  a  declaration  in  pain  shall  not  work  an  estoppel 
unless  it  appear  afiirmatively  that  it  was  intended  that  the 
party  for  or  to  whom  it  was  made  should  act  on  the  faith  of  it, 
and  that  he  actually  did  so  act,  is  sustained  by  the  general 
current  of  American  authorities."  And  fourteen  authorities 
are  cited  in  support  of  this  view.  In  Howard  v.  Hudson 
plaintiff  was  found  never  to  have  acted  on  the  representation 
of  defendant  complained  of,  nor  was  the  representation  made 
with  the  intent  that  it  should  be  acted  on.  The  "general 
principle  "  does  not  seem  to  be  correctly  stated  in  the  above 
note,  for  in  Freeman  v.  Cooke,  decided  in  184-8,  on  which  the 
case  of  Howard  v.  Hudson  is  avowedl}*  decided,  there  are 
four  principal  classes  of  cases  mentioned  where  estoppels 
in  jHiis  operate  where  they  have  been  acted  upon  by  a  party 
to  his  detriment.  1st.  Where  the  party  represents  that  to  be 
true,  by  word  or  conduct,  which  he  knows  to  be  untrue. 
2nd.  Where  he  means  his  representation  or  conduct  to  be 
acted  on,  though  not  intended  to  deceive.  3rd.  Where,  what- 
ever a  man  intends,  he  so  conducts  himself  that  a  reasonable 
man'  would  take  the  representation  to  be  true,  and  under- 
stand that  it  was  meant  that  he  should  act  upon  it 
4th.  Where  there  is  a  duty  cast  upon  a  person  by  the  nsage 
of  trade,  and  he  neglects  or  omits  to  disclose  the  truth. 
These  several  propositions  have  been  much  discussed,  and 
upon  one  or  the  other  many  cases  have  turned,  both  before 
and  since  the  leading  case  of  Freeman  v.  Cooke,  and  down  to  * 
within  a  recent  period. 
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In  the  recent  case  of  Carr  v.  The  London  A  If.  W.  Ry.  Co., 
L  R.,  10  C.  P.,  316,  Brett,  J.,  in  ]875,  more  ful^y  lays  down 
these  rules,  in  the  same  order' in  which  they  were  laid  down 
by  Baron  Parke  in  1848.  1st.  "  One  such  proposition  is  that 
if  a  man  by  his  words  or  conduct  wilfully  endeavors  to  ciLuse 
another  to  believe  in  a  certain  state  of  things  which  the  first 
knows  to  be  false,  and  if  the  second  believes  in  such  state  of 
things,  and  acts  upon  his  belief,  he  who  has  knowingly  made 
the  false  statement  is  estopped  from  averring  afterwards  that 
such  a  state  of  things  did  not  in  fact  exist."  2nd.  "  Another 
recognized  proposition  seems  to  be  that  if  a  man,  either  in 
express  terms  or  by  conduct,  makes  a  representation  to  another 
of  the  existence  of  a  certain  state  of  facts  which  he  intends  to 
be  acted  upon  in  a  certain  way,  and  it  be  acted  upon  in  that 
way  in  the  belief  of  the  existence  of  such  a  state  of  facts  to 
the  damage  of  him  who  so  believes  and  acts,  the  first  is 
estopped  from  denying  the  existence  of  such  a  state  of  facts." 
3rd.  "And  another  proposition  is  that  if  a  man,  whatever  his 
real  meaning  may  be,  so  conducts  himself  that  a  reasonable 
man  would  take  his  conduct  to  mean  a  certain  representation 
of  facts,  and  that  it  was  a  true  representation,  and  the  latter 
was  intended  to  act  upon  it  in  a  particular  way,  and  he  with 
such  belief  does  act  in  that  way  to  his  damage,  the  first  is 
estopped  from  denying  that  the  facts  were  as  represented." 
4ih.  "  There  is  yet  another  proposition  as  to  estoppel.  If  in 
the  transaction  itself  which  is  in  dispute  one  has  led  another 
into  the  belief  of  a  certain  state  of  facts  by  conduct  of  culpable 
negligence  calculated  to  have  that  result,  and  such  culpable 
negligence  has  been  the  proximate  cause  of  leading  and  has 
led  the  other  to  act  by  mistake  upon  such  belief  to  hif  preju- 
dice, the  second  cannot  be  heard  afterwards  as  against  the 
first  to  show  that  the  state  of  facts  referred  to  did  not  exist." 
In  this  language, — I  think,  after  carefully  examining  all  the 
cases, — the  distinguished  Judge  who  made  use  of  it  has,  by 
engrafting  on  the  four  propositions  stated  by  Baron  Parke 
well  selected  words,  furnished  an  admirable  compendium  of 
the  law  relating  to  estoppel  in  pais. 

It  will  be  observed  that  if  the  case  before  us  is  to  be 
brought  within  any  of  these  propositions,  it  must  be  the  third, 
but  it  has  not  been  found  here  that  a  reasonable  man  would 
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have  supposed  plaintiff  intended  tRat  Mills  or  Randall  & 
Higgins  should  act  in  a  particular  way  upon  the  alleged  repre- 
sentation. There  is  not,  I  think,  sufficient  in  the  special 
finding  of  the  learned  Judge  to  bring  this  case  within  any  of 
the  "  propositions  "  mentioned.  And  after  carefully  examining 
the  whole  of  the  evidence  I  have  no  doubt  that  the  represen- 
tations relied  on  would  not  justify  us,  whatever  might  have 
been  the  special  finding  on  these  facts,  in  supporting  a  decision 
on  the  ground  of  estoppel. 

What  are  the  facts  ?  What  was  the  representation  made 
by  plaintiff  to  Mills  ?  Plaintiff  saw  Mills  and  dealt  with  him 
entirely  as  the  attorney  of  Hardwick,  and  in  no  other  capacity , 
and  he  was  unaware,  and  was  not  informed  by  Mills  that  the 
latter  was  attorney  also  of  Randall  &  Higgins,  or  that  there 
was  a  judgment  or  execution  in  favor  of  that  firm  against 
Nicholson.  Although  I  am  not  called  on  to  decide  whether 
this  representation  to  Mills  can  be  held  as  a  representation  to 
Randall  &  Higgins,  or  whether  it  is  to  be  regarded  as  res  intei' 
alios  acta,  it  may  not  be  out  of  place  to  produce  a  passage  in 
point  from  Mr.  Justice  Blackburn's  work  on  Sale,  p.  102, 
cited  by  Mellor,  J.,  in  Knights  v.  Wiffen,  L.  R.,  5  Q.  B.,  666 ; 
"  When  parties  havfe  agreed  to  act  upon  an  assumed  state  of 
facts  their  rights  between  themselves  are  justly  made  to 
depend  on  the  conventional  state  of  facts  and  not  on  the 
truth  The  reason  of  the  rule  ceases  at  once  when  a  stranger 
to  the  arrangement  seeks  to  avail  himself  of  the  statements 
which  were  not  made  a  basis  for  him  to  act  upon.  They  are 
for  a  stranger  evidence  against  the  party  making  the  ajbate- 
ment,  but  no  more  than  evidence  which  may  be  rebutted ; 
between  the  parties  they  form  an  estoppel  in  law.*' 

I  may  also  refer  to  a  case  cited  in  the  judgment  appealed 
from.  Pierce  v.  Andrews,  6  Cush.  Reps.,  4,  was  an  action 
against  a  sheriff*  who  sold  a  horfte  claimed  by  plaintiff:  The 
execution  creditor,  before  the  levy,  sent  an  agent,  who,  without 
disclosing  his  agency  or  purpose,  made  the  enquiry  of  plaintiff' 
as  to  the  ownership  of  the  horse,  when  the  plaintiff  replied 
that  the  horse  belonged  to  A.  Plaintiff  did  not  disclose  his 
ownership  till  after  seizure  when  he  forbade  the  sale.  Plain- 
tiff was  held  not  estopped  from  showing  the  horse  was  his,  on 
the  ground,  it  seems,  that  plaintiff,  when  he  made  the  false 


Digiti 


ized  by  Google 


JANUARY,    1881.  113 

representation,  had  no  reason  to  know  that  the  execution 
creditor  was  making  the  enquiry  or  was  interested  in  the 
statement. 

It  seems  clear  that  the  alleged  representation  was  not 
made  with  the  intention  that  Randall  &  Higgins,  or  defend- 
ant, as  sheriff,  should  act  on  it  by  issuing  the  execution,  and 
how  can  it  be  said  any  one  might  reasonably  infer  they  were 
intended  to  act  in  a  particular  way.  The  leamed  Judge  below 
has,  it  seems  to  me,  concluded  that  this  was  not  necessary,  and 
all  he  has  decided  is  that  Mills  had  reason  to  bdieve  the 
"  statement,"  and  on  the  faith  of  it  caused  the  sheriff  to  levy 
and  advertize  and  abstained  from  other  means  of  recovering 
the  claim.  What  was  that  statement  ?  As  set  forth  in  the 
judgment  below,  it  is  the  statement  of  plaintiff  when  he  called 
on  Mills, — "  to  reply  to  his  letter," — "  that  the  horse  was  not  his 
own  property  but  that  of  Nicholson,  and  that  he  would  yield 
to  Hardwick's  demand  rather  than  risk  a  lawsuit  for 
Nicholson's  benefit."  If  this  was  all  that  passed, — if,  for 
example  it  had  been  the  sole  reply  in  writing, — how  would 
the  case  stand  ?  But  I  do  not  think  it  appears  that  that  was 
the  representation  made.  I  do  not  think  Mills  says  so.  We 
must,  of  course,  ta^e  all  that  passed,  and  I  suppose  the  burden 
of  proof  here  is  on  the  defendant  establishing  this  estoppel. 
How  is  it  established  ?  By  the  evidence  of  Mills,  (for  his  clerk 
admits  he  was  not  present  during  the  whole  conversation,)  in 
direct  contradiction  to  that  of  plaintiff. 

It  is  not  necessary  to  enquire  into  the  credibility  of  the 
witnesses,  or  weigh  the  evidence  nicely,  which  was  for  the 
Judge  below,  and  I  found  my  judgment  on  the  evidence 
before  me  without  passing  any  opinion  on  the  effect  to  be 
given  to  the  fact  that  Mr.  Mills  was  the  attorney  and  counsel 
for  defendant  on  the  trial,  and  that  it  is  in  question  whether 
he  had  the  sanction  of  his  clients,  Randall  k  Higgins,  for 
authorizing  the  levy.  I  may,  however,  here  refer  to  what 
Parke,  B.,  in  Lyon  v.  Reed,  13  M.  &W.,  309, says:  "The  acts 
in  pais  which  bind  parties  by  way  of  estoppel  are  but  few 
and  are  pointed  out  by  Lord  Coke.  They  are  all  acts  which 
anciently  really  were,  and  in  contemplation  of  law  have  always 
continued  to  be  acts  of  notoriety  not  less  formal  and  solemn 

than  the  execution  of  a  deed,  such  as  livei^,  entry,  acceptance 
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of  an  estate,  and  the  like.  Whether  a  party  had  or  had  nat 
concurred  in  an  act  of  this  sort  was  deemed  a  matter  which 
there  could  be  no  difficulty  in  ascertaining,  and  then  the  legal 
consequences  followed."  And  I  may  add  that  in  Freeman  v. 
Cooke  the  same  great  Judge  suggested  that  one  way  to  con- 
sider whether  or  not  the  facts  amounted  to  a  defence  was  to 
see  whether,  if  embodied  in  a  plea,  they  would  make  a  good 
plea  by  way  of  estoppel  in  pais. 

The  learned  Judge  below,  on  the  evidence  furnished  by 
plaintifi  and  the  presumptions  to  be  drawn  from  his  state- 
ments, finds,  I  think,  correctly,  that  the  horse  was  his.  That, 
however,  had  been  in  dispute  previous  to  the  9th  January,  as 
Mills,  it  appears,  understood,  when  plaintiff  visited  him. 
Plaintifi  on  his  re-examination  says;  "I  went  to  Mr.  Mills 
and  asked  him  what  about  the  horse.  He  said  Mr.  Hard  wick 
was  bound  to  get  the  colt  back.  Mr.  Mills  advised  me  to  give 
the  colt  up.  I  said  if  Mr.  Hard  wick  had  returned  the  hoi"se 
before  I  had  agreed  on  the  price  with  Nicholson,  it  would  be 
different,  and  I  told  him  I  thought  it  would  be  fair  for 
Hardwick  to  allow  me  something,  as  to  take  the  horse  back 
would  reduce  his  price.  He  said  he  did  not  think  Hardwick 
would  do  so.  I  said  it  was  pretty  hard.  He  then  advised 
me,  as  the  trade  between  me  and  Hardwick  had  not 
stood,  that  the  best  way  was  to  throw  the  horse  back  on 
Nicholson's  hands.  I  said  I  could  not  do  it,  and  stated 
the  airavgement  He  did  not  tell  me  he  had  a  claim 
against  Nicholson.  Mills  tried  to  get  me  to  throw  the 
horse  back  on  Nicholson's  hands."  If  the  arrangement 
between  Nicholson  and  plaintiff  amounted,  as  is  now  decided, 
to  a  transfer  of  property  in  the  horse  to  plaintiff,  and  if  that, 
arrangement  was  in  the  interview  between  Mills  and  plaintiff 
communicated  to  Mills,  as  the  plaintiff  swears,  there  can  be  no 
estoppel.  If  the  assertion  by  plaintiff  at  the  interview  relied 
on,  that  the  horse  was  Nicholson's,  was  made  with  a  qualifica- 
tion, or,  in  other  words,  if  the  facts,  or  the  whole  arrangement 
was  communicated  by  which  plaintiff  had  held  the  horse,  the 
property  in  the  horse  was  a  question  of  law  and  not  of  fact. 
Did  Mr.  Mills  understand  the  arrangement  or  was  it  communi- 
cated tp  him,  and  did  he  authorize  the  execution  on  the  faith 
alone  of  a  statement  of  fact  by  plaintiff  that  the'  horse  was 
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Nickolson'.s,  or  upon  his  own  judgment  as  well,  based  on  the 
knowledge  of  the  facts  got  from  plaintiff,  that  he  could  make 
it  appear,  if  disputed,  that  the  horse  was  Nicholson's?  I 
think  before  we  can  decide  that  this  representation  consti- 
tuted an  estoppel,  we  must  know  what  it  was.  We  know 
that  Mills  has  not  denied  the  statement  of  plaintiff  that  he 
^'stated  the  arrangement"  between  himself  and  Nicholson, 
Nor  does  he  deny  that  he  advised  plaintiff  to  "throw  the 
the  horse  on  Nicholson,"  He  admits  that  he  does  not  remem- 
ber what  passed.  I "  did  not  burden  ray  mind,"  he  saj^s,  "  with 
the  conversation.*'  "  To  a  certain  extent,"  in  his  language, "  he 
(plaintiff)  explained  how  he  got  the  horse."  To  what  extent  ? 
we  may  well  enquire.  It  is  because  he  does  not  explain  to 
^hat  extent  that  we  are  Jeft  in  doubt  what  the  representation 
was.  The  bald  assertion  of  plaintiff,  repeated  in  the  evidence 
of  Mills,  was  evidently  mad^.  with  a  qualification.  And  it 
seems  not  unreasonable  to  conclude  that  he  was  acting  rather 
on  the  belief  that  it  could  be  shown  that  the  horse  was 
Nicholson's  property  than  on  the  mere  assertion  of  plaintiff  in 
one  part  of  his  conversation.  Under  these  circumstances  it 
seems  to  me  that  no  representation  coming  vithin  the 
authorities  appears  from  the  evidence  to  have  been  made  to 
prevent  an  enquiry  as  to  the  true  ownership  of  th^  property 
in  question. 

I  have  no  doubt  whatever  that  if  there  had  been  a  suflScient 
repiesentaticm  here  the  evidence  of  detriment  or  prejudice  to 
defendant  was  sufficiently  clear  under  the  authorities.  In 
Knights  v.  Whiffen  plaintiff'  had  bought  and  paid  for  sixty 
quarters  of  barley  from  M.,  part  of  a  quantity  which  M.  had 
bought  in  mass  from  defendant,  but  which  defendant  had  not 
been  paid  for  and  defendant  was  not  bound  to  deliver.  As 
defendant  had  promised  to  deliver  it  to  plaintiff  he  was  held 
-estopped  from  setting  up  what  would  have  been  a  good 
defence  against  M.,  who  had  become  bankrupt.  The  Court 
held  the  position  of  plaintiff  altered,  though  he  had  already 
paid  M.  before  applying  to  defendant,  because  if  defendant 
had  not  promised  to  deliver,  he  might  have  required  a  return 
of  his  money  from  M, "  though,"  as  was  said  by  Blackburn,  J. ; 
*'he  might  not  have  derived  much  benefit  if  he  had  done  so." 
This,  I  think,  is  law  binding  on  us.    It  may  not  be  out  of 
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place  to  remark  that  this  decision  is  criticized  in  6  Am.  Lavi 
Rev.,  470,  by  Mr.  Holmes,  who  says,  in  a  note  to  his  edition  of 
Kenty  2  Kent  Com.,  493,  "that  this  case  and  Woodley  v, 
Coventry y  2  H.  &  C,  164,  are  doubted  in  LangdeWs  Cases  on 
Sales,  1028,  which  I  have  not  had  an  opportunity  of  consulting. 
For  the  reasons  mentioned,  I  think  this  appeal  must,  be 
dismissed  with  costs. 


CITY  OF  HALIFAX  v.  HARTLAND. 

RcLB  abflolnte  gnnied  to  quash  a  certiorari,  but  without  oosti,  aix  yean  harlag'  elapaed 
before  the  motion  veua  made. 

This  was  a  motion  made,  January  4tb,  1881,  before  Sib 
Wm.  Young,  C.J.,  and  DesBarres,  McDonald,  Smtth,  Jambs 
and  Weatherbe,  JJ.,  to  quash  a  certiorari  taken  out  by  the 
City  of  Halifax. 

Ritchie,  Q.  C. — The  motion  should  have  been  made  before, 
OF,,  even  if  the  motion  is  not  too  late,  no  costs  should  be 
allowed,  the  party  having  allowed  nearly  six  years  to  elapse. 

Fielding. — It  was  the  duty  of  the  other  side  to  move. 

The  Court  gi-anted  a  rule  absolute  without  costs. 


PICTOU  BANK  V.  FRASER. 

I>smnMUvr  and  his  oo-partner  became  ineolvent,  and  plaintiffs  tied  a  dain  againat  tiie 
partnership  estate  for  the  notes  declared  on,  made  by  the  partnership  and  endorsed  bj  tb« 
defendant,  without  disclosing  the  security  ef  defendant  aa  endorser,  or  their  attenptlntr  to 
rank  on  the  individual  estate.  Defendant  ol>taincd  the  required  number  of  signatures  to  a. 
deed  of  composition  and  discharge,  and,  very  shortly  before  he  applied  for  its  confirmation, 
plaintilb  attempted  to  amend  their  aiBdavit  of  claim  against  the  partnership  so  aa  to  dlaclose 
the  security,  but  the  aifldavit  was  not  re-sworn.  At  the  same  time  a  claim  was  filed  against 
the  individual  estate.  Defendant,  by  his  deed,  covenanted  in  consideration  of  the  discharge  to 
pay  a  composition,  and  give  to  each  of  the  creditors  his  premissoij'  notea  secured  by  names 
approved  of  by  the  inspectors,  but  did  not  include  plaintiffs'  claim  in  his  schedule,  or  make  or 
deliver  any  notes  to  them. 

UeUd,  that  the  datm  was  a  daim  "  prsvable  "  against  defendant's  individual  estate  within 
the  meaning  of  the  Act,  although  the  right  to  prove  had  been  lost  by  the  failure  to  diadoee, 
but  that  plaintiffs'  claim  was  not  discharged,  defendant  having  refused  to  make  or  deliver  to 
them  the  notes^  and  havfaig  treated  phuntlfls  as  if  they  had  no  valid  claim  agmlnat  the  eatate. 

Jambi»  J.,  dissenting,  held  that  the  dischaige  was  not  oondltional  on  the  notes  beiiv 
given,  but  absolute,  and  that  it  bound  the  plaintiffs. 
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This  case  was  argued  January  20th,  1881,  before  McDon- 
ald, Smith,  James  and  Weatherbe,  JJ. 

The  Pictou  Bank  held  notes  made  by  James  Fraser 
(Downie)  &;  Sons,  of  New  Glasgow,  and  endorsed  by  defendant, 
a  member  of  the  firm.  The  firm  having  become  insolvent, 
plain tifls  filed  their  claim  against  the  firm,  and  just  previous  to 
the  defendant  making  application  for  his  discharge  the  plain- 
tiffs amended  their  claim  against  the  partnership  by  valuing 
the  security  held  from  defendant,  and  filing  a  distinct  claim 
against  his  private  estate.  Defendant  refused  to  admit  his 
liability,  and  the  name  of  plaintiffs  was  never  placed  in  his 
schedule.  Defendant  subsequently  obtained  a  discharge  from 
all  his  liabilities  on  giving  endorsed  notes  to  secure  the  pay- 
ment of  the  amount  of  the  compromise  ofiered  by  him.  The 
deed  of  composition  and  discharge  was  as  follows : — 

"  This  indenture  made  the  seventh  day  o>  November,  one 
tliousand  eight  hundred  and  seventy-eight,  between  Alexander 
Fraser  Downie,  of  New  Glasgow,  in  the  County  of  Pictou, 
merchant,  (hereinafter  called  the  insolvent,)  of  the  first  part, 
and  the  several  persons,  firms  and  corporations,  who  are 
<^reditors  of  the  insolvent,  (hereinafter  called  the  creditors,)  of 
the  second  part,  and  William  W.  Glennie,  assignee  of  the 
estate  and  effects  of  the  said  Alexander  Fraser  Downie,  of  the 
third  part. 

"  Whereas  the  said  insolvent  is  unable  to  pay  his  liabilities 
to  his  personal  creditors  in  full,  and  his  said  creditors  have 
agreed  with  him  for  a  composition  and  discharge,  upon  the 
terms  and  in  the  manner  hereinafter  mentioned,  and  under 
the  provisions  of  the  Insolvent  Act  of  1875  and  amending 
acts ; 

"  And  whereas  the  said  insolvent  has  agreed  to  secure  the 
payment  of  his  creditors  hereinafter  mentioned  by  his  pro-^ 
missory  notes  with  sureties  thereto,  to  be  approved  of  by  the 
inspector  appointed  in  his  said  estate ; 

"  Now,  therefore,  this  indenture  witnesseth  that  in  con- 
sideration of  his  indebtedness  and  of  the  discharge  hereby 
given,  the  said  insolvent  covenants  and  agrees  with  all  his 
said  creditors  collectively  and  severally,  that  he  will  pay  to 
them  and  each  of  them  respectively  a  composition  of  fifteen 
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cents  in  the  dollar  of  their  respective  claims  against  hini,  in 
manner  and  at  the  times  following,  that  is  to  say,  five  cents, 
in  the  dollar  with  interest  in  six  months  from  tbe  day  of  the 
date  of  the  confirmation  of  this  deed,  five  cents  in  the  dollar 
with  interest  in  twelve  months  therefrom,  and  the  balance  of 
five  cents  in  the  dollar  with  interest  in  eighteen  months 
therefrom,  and  that  he  will  give  to  each  of  them  his  pro- 
missory notes  for  such  composition  payments,  secured  by  the 
names  of  persons  to  be  approved  of  by  the  said  inspector, 
appointed  as  aforesaid,  such  notes  to  bear  date  of  the  day  of 
tbe  confirmation  hereof,  and  to  be  payable  according  to  the 
times  of  said  respective  composition  payments.  And  the  said 
insolvent  further  covenants  and  agrees  to  pay  forthwith  upon 
confirmation  hereof  all  costs,  charges  and  expenses  connected 
with  the  proceedings  in  insolvency  respecting  his  estate,  and 
inclusive  of  the«costs  of  this  deed  and  of  confirming  the  com- 
position and  discharge  hereby  effected,  and  the  assignee's 
remuneration. 

"  And  in  consideration  of  the  said  composition  payments  so 
to  be  made,  and  of  the  said  security  so  t6  be  given,  the  said 
creditors  do  and  each  of  them  doth  release  and  discharge  unta 
the  said  insolvent  all  their  respective  claims  against  him. 
And  the  said  creditors  do  hereby  direct  and  authorize  the 
a.ssignee  of  the  estate  of  the  insolvent  to  deliver  up  and  con- 
vey to  the  said  insolvent  all  his  private  estate  and  effects, 
upon  this  deed  of  composition  and  discharge  being  executed 
by  a  majority  in  number  of  the  creditors  of  the  said  insolvent 
who  have  proved  claims  to  the  amount  of  one  hundred 
dollars  and  upwards  which  have  been  so  proved.  And  it  is 
declared  and  agreed  that  this  deed  of  composition  and  discharge 
is  made  in  pursuance  of  the  insolvent  Act  of  1875,  and  may 
be  confirmed  thereunder;  and  also  that  the  same  shall  be 
ineff*ectual  unless  and  until  the  same  shall  be  executed  by  the 
aforesaid  proportions  in  number  and  value  of  the  said  creditors 
of  the  said  insolvent." 

The  plaintiffs  then  brought  an  action  against  the  defendant 
on  the  original  notes  as  endorser,  to  which  defendant  pleaded 
his  discharge.  Plaintiffs  replied  that  they  had  not  signed  the 
the  discharge,  that  their  claim  was  not  scheduled,  and  that  they 
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had  demanded  notes  to  secure  the  amount  of  the  compromise, 
on  payment  of  which  defendant,  as  member  of  the  firm, 
obtained  his  discharge,  but  their  demand  was  refused.  The 
suit  was  tried  before  DesBarres,  J.,  at  Truro,  by  whom  the 
plaintiff  was  non-suited.  A  rule  was  granted  to  set  the  non- 
suit aside,  which  now  came  on  for  argument.  The  grounds  of 
the  rule  are  that  the  verdict  is  against  law  and  evidence,  that 
evidence  was  improperly  received,  and  that  the  jury  should 
have  been  instructed  to  find  the  issues  for  the  plaintiff. 

Rig^Vi  Q'  C'.,  in  support  of  lule. — I  was  not  bound  by  the 
release,  and  if  I  was,  as  soon  as  they  refused  the  notes  my 
remedy  on  the  original  cause  of  action  was  revived.  The 
release  was  not  binding  (1)  because  we  did  not  sign  it,  (2) 
because  the  giving  of  the  notes  was  a  condition  prece- 
dent, (3)  because  the  notes,  not  having  been  given  and 
having  been  refused,  the  original  claim  revives,  (4)  because 
the  defendants  have  proved  that  the  claim  sought  to 
be  recovered  was  not  provable  against  the  estate  of  this 
defendant  and  was  not  released,  (5)  because  the  order  of 
the  Court  is  insufficient  to  release  the  defendant ;  it  merely 
confirms  the  deed,  and  does  not  relea.se  the  defendant  from  all 
claims.  The  only  clause  of  the  act  which  applies  is  clause  61, 
iw^hich  enacts  that  the  confirmation  of  the  discharge  of  the 
debtor  shall  release  him,  but  this  does  not  apply  here  because 
the  only  confirmation  is  of  the  deed  and  not  of  the  discharge. 
The  deed  is  not  signed  by  the  plaintiffs  at  all.  (James,  J. — 
By  section  56  you  will  see  that  the  words  are  used  inter- 
changeably.) The  deed  has  no  application  except  as  between 
the  creditors  who  execute  it  and  the  insolvent.  The  Judge 
himself  discharges.  (Weatherbe,  J. — The  creditors  consent 
by  the  deed  to  the  discharge,  and  the  Judge*  gives  effect  to 
their  coUvSent  There  is  no  necessity  for  any  confirmation  of 
the  discharge.)  As  soon  as  it  is  shown  to  the  Judge  that  a 
sufficient  number  of  creditors  by  the  deed  have  discharged 
the  insolvent  the  Judge  may  discharge  him  from  the  claims  of 
the  remaining  creditors.  (Smith,  J. — What  is  the  meaning 
of  the  confirmation  ?  It  is  giving  validity  and  eflTect  to  some- 
thing done  before.  The  deed  binds  the  creditors  who  sign 
it,  anJ  the  object  of  going  to  the  Judge  is  that  it  may  be 
made  binding  upon  others.)     There  are  three  modes  of  dis- 
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charge,  (1)  by  lapse  of  tirae,  (2)  by  coasent,  and  (3)  by  com- 
position, which  implies  that  something  is  paid  by  the  insolvent 
In  the  latter  case  the  Judge  says,  it  having  been  proved  to 
me  that  a  sufficient  number  of  the  creditors  of  the  insolvent 
have  agreed  to  discharge  him,  I  hereby  discharge  the  insolvent 
from  all  claims.  (Smith,  J. — If  the  Judge  is  called  upon  to 
confirm  he  must  confirm  something, — that  must  be  something 
already  done.  But  you  say  he  must  go  f ui*ther  and  do  some* 
thing  else.  I  know  of  no  authority  for  that.  That  at  least 
is  my  impression.)  32  <t  38  Vic,  chap.  71,  sec  126,  cited  on 
page  439  of  the  Law  Reports,  (Statutes),  vol.  4.  This  act  is 
very  like  ours  in  its  effect  as  far  as  non-assenting  crediton 
are  concerned.. 

The  insolvent  here  refused  to  give  us  our  notes.  Under 
the  statute  just  referred  to  it  has  been  held  that  where  the 
composition  is  not  paid  the  original  right  of  action  revives. 
Edwards  v.  Hancher,  L.  R.,  1  C.  P.  D.,  Ill ;  NewdL  v. 
VanPraagK  L.  R.,  9  C.  P.,  96 ;  /n  -Be  Hatten,  L.  R.,  7  Ch. 
App.,  723  ;  Edwards  v.  Comlie,  L.  R.,  7  C.  P.,  519. 

The  giving  of  the  notes  I  contend  to  be  a  condition  pre- 
cedent, but,  assuming  it  not  to  be,  and  assuming  the  discharge 
to  be  a  good  discharge,  as  far  as  non-assenting  creditors  are 
concerned  who  do  not  sign  the  deed  the  debt  revives  as  soon  as 
the  conditions  are  not  fulfilled,  because  they  have  signed  no 
release. 

As  to  filing  claims,  see  sec.  104  of  the  Dominion  Acts  of 
1875.  Having  filed  the  claim  against  the  defendant  it  cannot 
be  argued  that  the  claim  is  not  good  because  the  security  was 
not  valued  when  the  claim  was  filed  against  the  partnership 
estate.  The  claim  having  been  filed  it  must  be  paid  unless  it 
is  contested.  The  moment  the  claim  against  the  partnership 
was  filed,  without  valuing  the  security,  the  claim  against  the 
the  surety  becajne  not  provable  and,  therefore,  is  not  bound 
under  the  discharge,  which  releases  only  from  provable 
claims.  The  claim  against  the  defendant  was  provable  only 
provided  the  claim  was  filed  against  the  partnership,  and  the 
security  valued. 

Henry  contra. — The  80th  section  of  the  act  provides  thai 
all  debts  due  or  accruing  shall  have  the  right  to  rank.  This 
is  the  section  upon  which  we  must  decide  what  is  and  what  is 
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not  provable.  (McDonald,  J. — It  does  not  contemplate  any- 
thing rendered  not  provable  after  the  date  of  the  insolvency.) 
Clearly  not  (Smith,  J. — We  have  no  doubt  about  that.)  I 
contend  that  plaintiff  cannot  recover  in  this  action  because  he 
has  not  complied  with  the  terms  of  section  84  of  the  act  in 
reference  to  valuing  his  security.  The  claim  was  a  provable 
one.  There  is  no  doubt  that  plaintiffs  by  proving  against  the 
partnership  have  disentitled  themselves  to  rank  against  the 
individual  estate.  (WeatherBe,  J. — There  is  no  doubt  about 
that,  but  the  claim  having  been  filed  against  the  individual 
estate,  and  not  objected  to,  must  it  not  be  paid  ?  I  put  it  as 
a  question.  If  unobjected  to,  was  not  the  party  entitled  to 
his  notes,  and  the  question  is  whether  the  release  operates 
where  the  party  has  not  received  his  dividend.)  If  the  plain- 
tiffs' claim  to  compromise  was  clear  and  unimpeachable  they 
could  not  sue  on  the  original  notes.  In  all  the  English  cases 
the  question  was  purely  one  of  construction  of  the  creditors' 
resolution  which  was  held  to  mean  that  the  debtor  should  be 
discharged,  provided  the  compromise  agreed  upon  was  paid. 
The  agreement  was  based  upon  the  payment  and  not  the 
promise.  See  Edwards  v.  Uanchardy  L.  R.,  1  C.  P.  D.,  117. 
They  agreed  that  if  he  paid  three  shillings  upon  a  certain  day 
he  should  be  released  from  his  liability  to  pay  a  pound,  but 
that  if  he  did  not  so  pay  he  should  not  be  discharged.  In 
England  it  is  only  a  resolution  that  the  creditors  will  accept  a 
composition.  The  resolutions  are  outside  of  bankruptcy  alto- 
gether, and  if  they  are  complied  with  the  party  does  not  go 
into  bankruptcy  at  all.  (McDonald,  J. — Are  not  the  terms 
of  the  deed  here  liable  to  the  same  construction  ?")  No.  I 
will  show  that  presently.  (Weatherbe,  J. — You  ijiad  better 
show  it  first,  for  that  is  the  only  point  we  are.  doubtful  upon.) 
The  agreement  here  was  that  notes  were  to  be  given  which 
were  to  be  approved  of.  The  plaintiffs  had  a  perfect  right  to 
come  in  and  object  to  the  confirmation  of  the  discharge  on  the 
ground  that  the  notes  to  which  they  were  entitled  had  not 
been  given.  The  deed  is  not  made  for  the  purpose  of  binding 
merely  the  persons  who  sign  it,  but  it  is  made  under  the 
statute  for  the  express  purpose  of  binding  persons  who  are 
not  consenting  to  it  The  deed  is  a  complete  statutory  contract 
between  all  the  creditors  and  the  insolvent    Under  the  act 
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of  1869  a  certain  proportion  of  the  creditors  could  bar  the 
claims  of  the  others  without  any  confirmation.  (Weatherbe, 
J. — We  would  have  decided  in  your  favor  without  calling 
upon  you  if  the  creditor  had  not  filed  his  claim,  and  no  objec- 
tion was  made,  and  no  notes  have  been  given  him.  Under 
these  circumstances,  no  notes  having  been  given  him,  is  the 
defendant  discharged  ?)  By  this  deed  the  insolvent  is  abso- 
lutely discharged  from  every  claim  which  is  provable  against 
him,  without  condition.  The  giving  of  the  notes  is  not 
a  condition  precedent  to   the  discharge. 

The  discharge  may  be  either  absolute,  as  it  is  unquestionably 
here,  or  it  may  be  conditional.  Both  kinds  may  be  confirmed 
by  the  Judge..  When  an  absolute  discharge  is  confirmed  we 
cannot- go  behind  it.  A  conditional  discharge  may  lapse 
through  breach  of  the  conditions.  An  absolute  discharge 
cannot  lapse.  The  deed  is  made  between  all  the  creditor's 
and  the  insolvent  because  the  Legislature  has  provided  that 
it  shall  bind  all.  Under  that  deed  any  creditor,  whether  he 
has  signed  the  deed  or  not,  may  sue  for  breach  of  covenant 
in  not  giving  the  notes  which  the  insolvent  has  covenanted  to 
give.  (Smith,  J. — If  the  deed  is  an  absolute  discharge,  and  is 
confirmed  in  the  manner  provided  in  the  Dominion  Act,  I  do 
not  see  how  we  can  disturb  it.)  Section  5G  shows  that  it  is 
the  deed  which  is  to  be  confirmed  and  not  the  order.  It  is  an 
absolute  discharge  if  the  defendant  never  gave  a  note  to  any- 
one ;  Lewis  v.  Leonard,  42  L.  T.,  341. 

The  Court  called  upon  Rigby,  Q.  C,  as  to  the  effect  of  the 
deed,  whether  it  was  an  absolute  discharge,  or  conditional 
upon  the  giving  of  the  notes. 

Righy,  Q.  C. — It  seems  to  me  the  difficulty  arises  from 
assuming  that  there  is  an  absolute  release.  The  statute  says 
nothing  about  confirmin^r  a  release,  but  savs  that  the  insolvent 
shall  be  discharged,  provided  a  deed  is  signed  in  which  the 
creditors  agree  to  accept  a  certain  compromise.  (Smith,  J. — If 
the  discharge  is  an  absolute  one  under  the  act,  the  non-payment 
of  the  consideration  cannot  invalidate  it.  Weatherbe,  J. — 
The  object  of  providing  that  a  deed  should  be  given  was  to 
enable  the  insolvent  to  be  sued  upon  it.)     I  don't  think  that 
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not  having  signed  the  deed  I  could  sue  upon  it,  or,  supposing 
I  could  sue,  all  I  would  get  would  be  a  judgment  against  an 
insolvent. 

Weatherbe,  J.,  now,  (January  22nd,  1881,)  delivered  the 
judgment  of  the  Court : — 

The  defendant  and  his  co-partner  in  business  became 
insolvent,  and  the  plaintiffs  filed  a  claim  against  the  partner- 
ship estate  for  the.  notes  declared  on,  without  disclasing  the 
security  of  defendant  as  endorser,  or  their  attempting  to  rank 
on  the  individual  estate.  The  required  number  of  creditors 
executed  a  deed  of  composition  and  discharge  under  the  act, 
and  defendant  applied  for  an  order  by  which  to  effect  his 
discharge.  Very  shortly  before  his  application  plaintiff's 
attempted  to  amend  their  aflSdavit  of  claim  against  tRe  part- 
nership estate  so  as  to  disclose  the  claim  against  defendant 
individually,  but  this  was  not  re-sworn.  At  the  same  time  a 
claim  was  filed  against  the  individual  estate.  The  considera- 
tion for  the  deed  of  composition  was  the  delivery  to  each 
creditor  of  notes  to  secure  payment  by  instalments  of  the 
proposed  dividend.  Defendant  did  not  include  in  any  schedule 
filed  in  his  individual  estate  this  claim,  and  never  made  or 
delivered  any  notes  to  plaintiffs. 

Under  these  facts  the  plaintiff  submitted  to  a  non-suit, 
subject  to  the  opinion  of  the  Court,  and  now  the  plaintiff* 
contends  that  defendant  is  not  discharged  from  his  individual 
liability  as  endorser,  first,  because  this  was  not  a  liability 
provable  against  his  estate.  We  think  this  was  a  claim  prov- 
able within  the  meaning  of  the  act. 

It  is  admitted  by  defendant's  counsel  that  the  claim  would 
have  been  provable  against  the  individual  estate  if  plaintiff^  had 
disclosed  in  his  affidavit  the  security  against  defendant,  but 
tbat  the  word  "  provable  "  in  the  act  includes  cases  where  the 
right  to  prove  is  lost  by  an  act  of  the  party  such  as  this  neglect 
to  disclose  as  the  statute  requires.  We  think  that,  although 
the  right  to  prove  against  the  individual  estate  was  lost  by  this 
neglect  to  disclose,  and  although  the  act  has  not  been  complied 
with  in  the  addition  made  to  the  affidavit  with  the  consent  of 
the  assignee,  this  was  a  provable  claim  within  the  meaning  of 
the  section ;  that  is  a  liability  towards  w^hich  the  claimant 
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had  a  right  to  have  distribution  in  the  appropriation  of  the 
individual  assets.  On  that  ground,  therefore,  plaintiff  must 
fail 

Tt  is  further  argued  that,  inasmuch  as  plaintiff  filed  his 
claim  and  no  objection  was  made,  he  was  entitled  to  the  notes 
for  the  instalments,  and,  as  he  has  not  received  them,  the  con- 
sideration fails  and  the  original  claim  revives.  If  the  claim 
had  not  been  filed  against  the  original  estate,  since  the  insol- 
vent has  not  included  the  same  in  any  schedule  presented  by 
him,  there  would  have  been  no  defence  to  this  action,  except 
for  whatever  might  have  been  received  out  of  the  joint  estate. 
The  defendant  refused  to  make  or  deliver  notes  provided  for 
by  the  deed  to  be  made  with  sureties,  and  treated  plaintiff  as 
if  he  had  no  valid  claim  against  the  estate,  and  the  question 
arises  whether  the  discharge  under  this  deed  of  composition, 
and  the  order  made  thereon  by  the  Judge  should  operate 
against  the  plaintiff.  The  counsel  contends,  and  we  think, 
that  the  English  cases  holding  that  non-payment  of  instal- 
ments accepted  by  resolution  under  sees,  125  and  126  of  chap. 
71,  32  &  S3  Vic.t  revives  the  original  claim,  do  not  apply, 
because  there  is  a  distinction  to  be  drawn  between  the  deed 
under  our  act  and  a  resolution  under  the  English  act.  We 
think  we  are  not  called  on  to  decide  whether  such  distinctions 
can  be  drawn. 

The  contention  that  defendant  may  resist  this  claim  would 
lead  to  the  conclusion,  it  seems  to.  me,  that  his  order  confirming 
the  deed  of  composition  could  be  set  up  successfully  to  the 
demand  of  every  creditor,  though  he  had  refused  to  make  or 
deliver  any  of  the  notes  provided  for  by  the  deed.  It  was 
contended  that  a  refusal  to  deliver  the  notes  would  have  put 
in  the  hands  of  any  of  the  creditors  the  means  of  preventing 
the  granting  of  the  order  of  confirmation.  But  it  was  admitted 
this  would  not  be  the  case  where  the  deed  provided  for  deliv- 
ering the  notes  subsequently  to  the  date  of  the  order. 

If  any  other  remedy  remained  to  this  plaintiff,  the  conten- 
tion for  the  interpretation  of  the  provisions  of  the  statute 
urged  by  the  defendant's  counsel  might  have  commended 
itself  more  to  our  reason,  but  counsel  was  driven  to  insist  that 
the  Legislature  had  the  power  to  deprive  a  party  of  all  remedy 
for  the  recovery  of  his  claim. 
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It  is  not,  I  think,  necessary  for  us  to  discover  whether  the 
terms  of  this  instrument  denominated  a  deed  of  composition 
and  discharge  contain  words  the  ordinary  legal  accepta< 
tion  of  which  would  preclude  those  creditors  who  executed  it, 
or  others,  from  all  remedy,  by  placing  in  the  hands  of  the 
insolvent  a  discharge  available  even  in  the  face  of  absolute 
refusal  to  fulfil  any  of  the  terms  of  the  composition.  It  is 
sufficient  to  say  that  we  are  led  to  the  conviction  that  if  such 
provisions  are  to  be  found  in  the  instrument  they  are  ultra 
vires  the  statute,  and  therefore  not  available  to  the  defendant 
in  this  action.  I  am  not  insensible  that  on  this  subject  it  has 
been  stated  by  a  very  high  authority  that  before  the  English 
insolvent  clauses,  empowering  a  majority  to  discharge  an 
insolvent,  creditors  assenting  to  an  arrangement  or  composition 
with  a  debtor  were  bound,  and  that  it  might  be  implied  that 
the  act  was  intended  to  place  a  non-assenting  creditor  pre- 
cisely in  the  same  position,  and  bind  him  in  the  very  terms. 
It  is  indeed  urged  that  plaintiff  is  made  a  party  to  this  deed 
in  spite  of  himself,  just  as  fully  as  if  his  hand  and  seal  were 
attached,  but  it  seems  to  us  that  the  defendant,  however  he 
might  have  bound  him  and  drawn  him  involuntarily  in  as  a 
party  to  a  deed  which  he  refused  to  execute,  by  force  of  the 
statute,  can  hardly  say,  having  refused  to  deliver  to  him  the 
notes  which  were  demanded,  that  it  can  bind  him. 

The  objection  was  taken  by  Mr.  Rigby  that  the  order 
pleaded  here  was  not  the  order  provided  for  by  sec.  54  of 
chap.  16,  38  Vic.^  which  empowers  the  Court  or  Judge  to  con- 
firm the  discharge,  or  the  proposed  composition  and  discharge. 
Here  the  order  is  that  the  deed  be  confirmed,  whereas  it  is 
said  the  discharge,  or  the  composition  and  discharge  secured 
by  the  deed  should  be  in  the  very  terms  of  the  clause  literally 
followed.  We  did  not  call  on  defendant's  counsel  on  this 
point,  and  taking  the  view  we  do  this  question  remains  undis- 
posed of. 

James,  J.,  delivered  the  following  dissenting  opinion  : — 

I  concur  with  my  learned  brethren  in  all  the  conclusions  at 

which  they  have  arrived,  except  as  to  the  effect  of  the  deed  of 

composition  and  discharge  and  the  order  of  confirmation,  upon 

the  original  debt  declared  on  by  the  plaintiff.   The  English  cases 
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relied  on  by  plaintiff  treat  the  extraordinary  resolution  of  the 
creditors  provided  for  by  section  12G  of  the  English  act  as  a 
contract  subject  to  judicial  construction  by  the  Court  as  to  its 
signification  on  the  same  principles  as  are  applied  to  contracts 
generally.  But  that  is. not,  as  I  conceive,  the  meaning  of  our 
statute  in  relation  to  the  deed  of  composition  and  discharge 
and  the  confirmation  thereof.  The  resolution  under  the 
English  act  stands  alone  and  is  construerl  upon  its  own  terms. 
But  our  statute  provides  for  the  submission  of  the  deed  to  the 
investigation  of  a  legal  tribunal  before  it  has  any  operation; 
and  the  whole  reason  and  policy  of  the  act,  as  well  as  the 
language  of  its  section  on  this  subject,  point,  I  think,  to  the 
conclusion  that  the  object  of  the  law  was  to  obliterate  and 
discharge,  from  and  after  the  confirmation  of  the  deed,  all  the 
debts  of  the  insolvent,  with  certain  specified  exceptions,  so 
that,  with  those  exceptions,  he  may  be  enabled  to  start  in  the 
world  free  from  his  former  obligations  ;  and  the  only  liability 
which  remains  incumbent  upon  him  is  to  fulfil  the  covenants 
contained  in  the  deed  of  composition.  Thus  far  I  am  at 
one  with  the  majority  of  the  Court,  but  I  differ  from  the 
decision  which  has  been  read  in  this  respect,  that  I  hold  that 
this  is  an  absolute  and  not  a  conditional  discharge,  and  that 
being  perfected  as  it  has  been  by  confirmation,  its  effect  is 
to  obliterate  the  non-excepted  debts,  so  that  under  no  circum- 
stances can  a  creditor  be  permitted  to  recover  on  his  original 
cause  of  action, — it  is  entirely  obliterated,  and  resort  must  be 
had  to  the  liability,  if  afty,  created  by  the  new  transaction, 
iSow  this  i{i  either  a  conditional  or  an  unconditional  discharge. 
Sec.  59  says ;  "  A  deed  of  composition  and  discharge  ma}'  be 
made  under  this  act,  either  in  consideration  of  a  composition 
payable  in  cash,  or  on  terms  of  credit,  or  partially  for  cash 
and  partially  on  credit ;  and  the  payment  of  such  composition 
may  be  secured  or  n«t  according  to  the  pleasure  of  the  creditors 
signing  it ;  and  the  discharge  therein  contained  may  be 
absolute  or  may  be  conditional  upon  the  condition  of  the  com- 
pasition  being  satisfied."  It  is  urged  that  this  is  a  conditional 
composition,  the  condition  being  the  delivery  to  the  creditors 
of  the  promissory  notes  which  the  creditor  in  the  deed  cove- 
nants that  he  will  deliver  to  the  creditors,  but  which  in  this 
instance  he  has  failed  to  do ;  and  because  of  this  failure  it  is 
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claimed  that  the  plaintiff  may  repudiate  the  deed  and  recover 
the  whole  amount  due  or  remaining  due  on  the  original  trans- 
action. Now  if  this  were  to  be  the  penalty  I  think  it  would 
either  have  been  plainly  stated  in  the  act,  or  if  not,  it  should 
at  least  have  been  one  of  the  terms  of  the  deed.  But  no  such 
stipulation  is  contained  in  the  deed,  and,  so  far  as  the  act  is 
concerned,  it  is  not  only  not  so  provided,  but  a  full  and  perfect 
remedy  against  failure  is  provided  by  the  act  in  the  most 
express  terms,  for  it  goes  on  immediately  to  say  that,  "  if  such 
discharge  be  conditional  upon  the  composition  being  paid,  and 
the  deed  of  composition  and  discharge  therein  contained 
should  cease  to  have  effect,  the  assignee  shall  immediately 
resume  possession  of  the  estate,"  With  this  section  of  the  act 
before  me,  I  cannot  understand  how  it  can  be  argued  that  the 
plaintiff  had  no  remedy.  The  moment  the  notes  were  refused 
to  be  delivered  to  him  he  ought  to  have  gone  to  the  assignee 
and  insisted  that  by  such  refusal  the  insolvent  had  forfeited 
the  benefit  of  his  deed,  and  the  assignee  would  have  been 
bound  to  resume  possession  of  the  estate,  and  the  deed  of 
composition  would  bave  been  at  an  end,  except  for  the  protec- 
tion of  proceedings  hoTuifide  taken  under  its  provisions,  which 
is  the  scope  of  the  remainder  of  this  section.  In  that  case  he 
would  have  got  what  the  statute  intended  to  give  him, — a 
ratable  share  of  his  debt  with  the  other  creditors.  He  now 
asks  for  the  whole,  while  the  other  creditors  get  fifteen  cents 
on  the  dollar,  payable  by  instalments.  This  argument  is 
based  upon  the  contention  of  plaintiff's  counsel  that  the 
discharge  contained  in  the  deed  was  conditional.  If  it  were  I 
would  have  no  do  doubt  whatever  on  the  subject.  But  I  do 
not  so  read  that  document.  It  recites  that  the  creditors  had 
agreed  with  him  to  give  him  a  deed  of  composition  and  dis- 
charge "  upon  the  terms  and  in  the  manner  hereinafter  men- 
tioned," and  in  accordance  with  the  act,  and  that  ho  had 
agreed  to  secure  the  con^position  "  by  his  promissory  notes 
with  sureties  thereto,  to  be  approved  by  the  inspectors 
appointed  in  the  said  estate,''  and  goes  on  to  covenant  that 
''in  consideration  of  his  indebtedness  and  of  the  discharge 
hereby  given,"  (not  hereafter  nor  conditionally,)  "  he  will  pay 
to  them,"  (that  is  in  the  future,  after  the  deed  is  confirmed,) 
the  composition,  and  "  will  give  to  each  of  them  his  promissory 
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notes"  for  the  composition,  the  promissory  notes  "to  bear 
date  the  day  of  the  confirmation  hereof/'  and  payable  at 
certain  dates  thereafter ;  such  notes  to  be  approved  by  the 
inspector.  "And  in  consideration  of  the  said  compasition, 
payments  so  to  he  made'*  (not  having  been  made,)  " and  of  the 
said  security  to  he  given,  the  said  creditors  do  and  each  of 
them  doth,  release  and  discharge  unto  the  said  insolvent  all 
their  respective  claims  against  him/' 

Now  in  this  document,  while  the  discharge  is  in  so  many 
words  present  and  absolute,  every  single  covenant  to  be  per- 
formed by  the  insolvent  is  future, — ^something  to  be  done.  It 
may  be  said  that  the  notes  were  to  bear  date  the  day  of  the 
confirmation  of  the  deed,  and  therefore  the  acts  were  contem- 
poraneous ;  but  not  only  docs  the  deed  say  that  he  will 
deliver  them,  but  how  could  the  date  of  the  confirmation  bo 
known  before  it  took  place,  and  what  was  to  hinder  the 
notes  from  being  made  the  next  day,  and  approved  by  the 
inspector  while  they  were  dated  on  that  day  ?  This  is  done 
every  hour  of  every  day  of  the  year.  The  date  was  fixed  in 
order  to  fix  the  date  of  payment  of  the  notes,  which  were  at 
six,  twelve  and  eighteen  months,  and  not  to  render  the  dis- 
charge conditional. 

The  debts  which  are  the  subject  of  the  composition  are 
specified  in  section  CI,  which  ^^ays  ;  "The  confirmation  of  the 
discharge  of  a  debtor  in  the  manner  herein  provided  shall 
absolutely  free  and  discharge  him  .  :  • .  from  all  liabilities 
whatsoever  existing  against  him  and  provable  against  his 
estate,"  with  certain  exceptions  which,  (as  held  by  my  brethren, 
and  on  this  point  I  concur  entirely  with  them,)  do  not  include 
the  present  debt. 

But  it  is  argued  that  if  my  construction  of  the  statute  is 
correct,  an  insolvent  may  get  his  deed  confirmed,  and  then 
refuse  to  fulfil  in  whole  or  in  part  any  of  its  covenants,  and  a 
creditor  who  was  not  a  party  to  the  deed  would  be  without 
remedy.  It  maj'  be  so,  and  if  so  it  is,  I  admit,  a  valid  and 
powerful  argument  against  the  construction  I  put  upon  the 
act.  But  statutes  do  sometimes  omit  to  make  the  most 
necessary  provisions  to  prevent  failure  of  justice  in  enforcing 
them,  and  they  are  frequently  amended  for  that  reason.  But 
it  appears  to  me  that  the  whole  scope  and  intention  of  the 
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statute,  as  well  as  the  plain  language  of  its  several  clauses,  is 
too  clear  to  admit  of  mj^  adopting  any  other  construction 
than  I  have  done.  But  I  am  not  sure  that  there  is  no  remedy. 
There  is  much  force  in  Mr.  Henry's  argument  that,  inasmuch 
as  creditors  who  do  not  sign  are  compelled  against  their  con- 
sent to  accept  the  composition,  they  are  by  that  fact  entitled 
to  the  benefit  of  the  covenants  in  favor  of  the  creditors,  and  I 
have  little  doubt  that  in  equity  at  leasts  if  not  in  law,  they 
would  be  held  to  have  the  same  remedy  as  those  who  have 
executed  the  deed,  and  in  case  of  an  insolvent  taking  advan- 
tage of  an  a!)solute  discharge  fraudulently  to  set  his  creditors 
at  defiance,  the  powers  of  a  Court  of  Equity  would  probably 
provide  an  ample  and  speedy  remedy.  This  branch  of  the 
question  has  scarcely  been  touched  upon  in  the  argument,  and 
no  authorities  have  been  cited,  and  therefore  I  will  give  no 
opinion  upon  it  further  than  to  say  that  it  has  not  been  made 
out  at  all  to  my  satisfaction  that  the  plaintiflf  has  no  other 
remedy  than  an  appeal  to  this  Court  to  enforce  the  original 
contract.  I  cannot  say  that  I  have  no  doubts  on  the  question, 
but  in  my  opinion  the  non-suit  should  be  sustained. 


HANCOCK  V.   TOWN  OF  DARTMOUTH. 

A  noDMR  was  informed  that  ho  would  not  be  allowed  t«  sell  oil  in  the  Town  of  Dart- 
month  without  a  license,  and,  rather  than  stop  his  business  or  contest  the  ri^ht,  he  paid  the  fee. 
The  Comity  Court  Judge  held  that  the  money  having  been  paid  voluntaiily,  could  not  bo 
recovered. 

Hekl,  reverting  this  judgment,  that  the  money  could  be  recovered  back  under  the  count 
for  moDcy  had  and  received. 

This  case  came  before  the  Court  on  appeal  from  the  deci- 
sion of  Johnstone,  J.,  of  the  County  Court,  Halifax.  The 
declaration  set  out  that  the  defendants  had  assaulted  and 
beat  the  plaintiff  and  ordered  a  policeman  to  take  him  into 
custody,  &c.,  until  he  should  pay  to  the  defendants  a  large 
sum  of  money,  to  wit,  fifty  dollars,  to  which  they  were  not 
entitled,  which  sum  the  plaintiff  paid  in  order  to  be  released 
from  imprisonment ;  and  the  writ  contained  also  the  common 
counts.  Defendants  denied  the  assault,  and  pleaded  that  they 
were  never  indebted  as  alleged.  They  also  pleaded  that  there 
9 


Digiti 


ized  by  Google 


130      HANCOCK    v.    TOWN    OF    DARTMOUTH. 

had  been  no  notice  of  action  as  required  by  law,  and  that 
more  than  six  months  had  elapsed  since  the  cause  of  action 
accrued,  to  which  pleas  the  plaintiff  demurred,  joining  issue 
on  the  others. 

The  plaintiff  gave  evidence  as  follows : — 

"  I  am  oil  merchant ;  I  carry  on  business  for  myself  in 
Halifax,  not  commercial  traveller ;  I  never  sold  goods  as  agent 
for  any  one.  In  April,  1878  had  customers  in  Dartmouth,  75 
to  100 ;  supplied  them  with  oil,  sometimes  from  wagon,  and 
sometimes  it  was  ordered  in  Halifax.  I  have  regular  customers 
in  Dartmouth;  I  supplied  them  in  Dartmouth.  McLellan 
the  policeman  told  me  that  I  must  pay  $50  for  a  license  or 
stop  coming  to  Dartmouth  to  sell  or  he  would  take  me  up. 
This  was  previous  to  April  6, 1878 ;  he  did  not  say  who  sent 
him  on  that  day.  I  had  come  to  Dartmouth  from  Halifax 
with  my  wagon  of  oil  to  sell  and  to  distribute  to  my  cus- 
tomers, and  as  I  came  off  the  boat  McLennan  stopped  me.  I 
was  in  the  wagon ;  he  asked  me  if  I  was  going  to  pay  the 
the  license;  I  said  I  would  pay  it  if  I  was  obliged  to. 
McLellan  said  I  would  either  have  to  pay  it  or  go  back.  He 
jumped  into  the  wagon  with  me  and  asked  me  if  I  had  any 
money ;  I  said  I  had  a  little ;  he  said  I  would  have  to  drive 
to  the  Town  Hall  and  pay  the  $50.  The  policeman  said  to 
Elliot  the  Town  Clerk,  '  here  is  a  man  come  to  pay  the  $50.' 
I  said  I  would  not  pay  it  unless  I  was  forced  to,  and  would 
try  all  I  could  to  get  it  back  again.  I  then  paid  the  $50,  and 
got  a  receipt.  I  never  got  any  license.  I  would  have  paid 
$50  rather  than  have  my  business  in  Dartmouth  closed.  I 
paid  money  in  order  to  be  able  to  carry  on  my  business  in 
Dartmouth.  I  took  proceedings  against  Town  to  recover 
back  money." 

Cross-examined; — "  I  went  to  Town  Clerk  twice  before  I 
paid  money ;  he  told  me  I  would  have  to  pay  the  money,  and 
then  I  would  be  allowed  to  come  over  and  sell  oil.  I  brought 
the  money  with  me  for  fear  of  being  locked  up.  I  would  pay 
the  money  rather  than  be  locked  up.  I  did  not  inquire  of 
policeman  where  Town  Hall  was.  I  did  not  ask- McLellan 
if  I  should  pay  money  to  him.  I  did  not  offer  him  the  money. 
I  have  taken  over  very  nearly  that  amount  of  money  with 
me  for  change.    I  did  not  get  the  information  and  prepare 
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myself  before  this,  or  four  or  five  weeks  before.  I  knew  that 
the  Town  demanded  a  license  fee.  I  would  not  have  paid 
the  money  if  I  was  not  afraid  of  being  locked  up.  I  had  to 
go  in  debt  to  get  the  money.  On  other  occasions  I  did  not 
liorrow  the  money  to  take  over.  I  did  not  go  to  Dartmouth 
acting  as  the  agent  of  any  one.  Elliot  told  me  that  he  had 
no  forms  of  license  made  up,  and  that  the  receipt  would  pass 
me  through.** 

Re-examined. — "The  money  had  been  demanded  from  me 
several  times  before,  and  I  was  threatened  if  I  did  not  pay  it." 

The  policeman's  evidence  on  the  point  was  as  follows : — 

"  I  recojlect  April  6,  1878.  I  saw  plaintiff  as  he  came  off 
boat  on  the  Dartmouth  side.  I  said, '  Hancock,  you  are  over 
again  to-day  ;'  he  said,  '  Yes,  but  he  was  better  off  than  pre- 
viously.' He  said  he  came  over  to  pay  his  money  and  sell 
his  oil.  He  asked  me  if  I  would  take  the  money.  1  said  to 
pay  the  Town  Clerk.  He  asked  mo  where  his  office  was,  and 
a«ked  me  if  I  was  going  up.  I  said,  "  Yes."  He  said,  "  Jump 
in."  We  both  went  into  the  hall,  and  I  said  to  Elliot,  (the 
Town  Clerk),  'Here  is  Hancock  to  pay  license.*  I  did  not 
say  if  he  did  not  go  I  would  compel  him.  I  had  no  instruc- 
tions to  force  Hancock  to  pay  money,  and  never  did  so." 

Cross-examined. — *'  I  shall  have  been  policeman  three  years 
next  April.  Mr.  Elliot  instructed  me  as  to  license  fee,  and  to 
report  any  persons  selling  oil  in  Dartmouth,  not  ratepayers, 
and  also  any  foreign  goods.  I  saw  plaintiff  half  dozen  times 
before  fee  paid.  I  asked  him  if  he  knew  of  the  by-law ;  he 
said  he  had  heard  of  it.  I  told  him  I  was  instructed  to  report 
any  one  selling  without  license.  T  told  him  frequently  I 
would  report  him  if  he  did  not  take  out  license..  I  reported 
plaintiff.  I  think  it  was  on  the  occasion  of  his  being  over 
previous  to  April  6." 

The  Town  Clerk  in  his  evidence  sai<l  that  no  process  of 
the  Town  had  been  put  in  force  against  the  plaintiff,  and  that 
he  had  never  given  any  one  any  instructions  as  to  the  plain- 
tiff. He  had  never  requested  payment.  Plaintiff  came  in 
and  said  he  wanted  a  license  to  sell  oil  in  Dartmouth,  and 
paid  him  $50.  He  gave  plaintiff  a  receipt  and  said  it  would 
answer  until  a  regular  license  was  given.  The  Town  Clerk 
continued-;  **!  took  the  money  because  I  thought  I  had  a 
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right  to  take  it  under  the  ordinance.  I  did  not  urge  him,  het 
paid  it  voluntarily  as  far  as  I  was  concerned."  On  cross- 
examination  he  said  ;  "  The  money  went  into  the  Town  of 
Dartmouth.  This  was  the  only  $50  paid  under  the  ordinance. 
I  believe  plaintiff  was  reported  previously  for  vending  oil 
without  license." 

The  following  bj'-taw  was  put  in  evidence  subject  to 
objection  for  want  of  its  being  properly  proven : — 

Be  it  ordained  b}^  the  Warden  and  Councillors  of  the 
Town  of  Dartmouth  in  Town  Council  assembled,  as  follows : 

1.  After  the  passing  of  this  ordinance  no  commercial 
traveller  or  agent,  who  is  not  a  ratepayer  of  the  Town  of 
Dartmouth,  shall  offer  for  sale  or  sell  within  the  said  Town 
any  kind  or  description  of  goods,  wares  or  merchandise,  either 
by  samples  or  otherwise,  without  first  obtaining  a  license  from 
the  Town  for  the  purpose ;  such  license  to  be  signed  by  the 
Warden,  or  in  his  absence  the  Councillor  acting  as*  Warden ;  and 
for  the  granting  of  such  license  the  applicant  shall  pay  to  the 
Town  the  sum  of  fifty  dollars  to  be  paid  to  the  Town  Clerk, 
to  become  part  of  the  revenues  of  the  Town. 

This  ordinance  shall  not  apply  to  any  person  resident  in 
this  Province  bringing  produce,  provisions  and  fuel,  nor  to 
any  person  whomsoever  bringing  fuel  or  agricultural  produce 
to  the  Town. 

2.  Ar.y  person  violating  this  ordinance  shall  be  subject 
to  and  liable  to  pay  a  fine  of  not  less  than  ten  dollars  nor 
more  than  fifty  dollars,  in  addition  to  the  license  fee,  for  each 
offence,  to  be  prosecuted  by  any  party  who  may  inform  in  the 
name  of  the  Town  of  Dartmouth,  and  on  conviction  and  on 
non-paj'ment  of  the  fine  imposed  imprisonment  for  not  more 
than  sixty  days  in  the  County  Jail,  and  the  trial  of  any  such 
offender  and  recovery  of  the  fine  shall  take  place  at  the  Police 
Office  in  Dartmouth  before  the  Stipendiary  or  Councillor  pre- 
siding, and  sucli  fine  shall  be  paid  to  the  Town  Clerk. 

The  following  is  the  judgment  of  Johnstone,  J. : — 
There  can  be  no  pretence  under  the  evidence  that  the  first 
eount  for  assault  and  false  imprisonment  can  be  sustained. 
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The  plaintiff,  if  entitled  to  recover  at  all,  must  do  so  under 
the  coininon  counts  for  money  had  and  received. 

I  am  of  opinion  that  I  acted  rightly  in  receiving  the  by- 
laws and  the  subsequent  ordinance  of  the  Town  of  Dartmouth. 
I  do  not  think  that  the  plaintiff  came  under  the  provisions  of 
the  ordinance,  or  that  it  was  necessary  for  him  to  take  out  a 
license  in  order  to  cairy  on  his  business  in  Dartmouth.  A 
cotnuiercial  traveller  or  agent  is  one  who  solicits  and  takes 
ordere  which  his  principjtl  fills,  and  not  one  who  vends  his 
own  goods.  But  I  do  not  think  that  the  plaintiff  can  recover 
back  the  $50  paid  to  the  defendants  for  the  license.  The 
plaintiff*  was  under  no  durass  of  property  or  person,  and  no 
-deceit  was  practised  on  him.  He  was  informed  that  he 
would  not  be  allowed  to  sell  oil  in  Dartmouth  without  license, 
and,  rather  than  stop  his  business  or  contest  the  right  of  the 
Council  in  the  first  instance,  he  paid  the  fee  and  took  a  receipt, 
which  was  to  be  equivalent  to  a  commercial  traveller's  or 
agent's  license,  and  even  if  McLcllan  was  unduly  officious  in 
representing  to  the  plaintiff  the  necessity  of  obtaining  a  license 
if  he  wished  to  continue  to  prosecute  his  business  in  the 
municipality,  he  used  no  force,  and  the  Town  would  not  be 
liable  for  any  threats,  even  if  such  were  used.  I  judge  from 
the  exception,  in  the  latter  part  of  the  ordinance,  of  parties 
bringing  in  fruit  and  produce  to  the  Town,  that  the  Council 
bona  fide  thought  that  all  other  vendors  came  under  the 
provisions  of  the  ordinance.  The  plaintiff  might,  had  he  been 
■80  minded,  have  satisfied  himself  of  the  right  of  the  Town  to 
demand  a  license  fee  from  him,  and  have  refused  to  pay  it, 
but  in  view  of  all  the  circumstances,  and  in  view  of  the  law 
bearing  on  the  case,  I  think  he  must  be  taken  to  have  paid 
the  money  voluntarily,  and  therefore  he  cannot  recover  it  back 
in  an  action  for  money  had  and  received.  Judgment  for 
defendants. 

An  appeal  was  taken  from  this  judgment,  and  was  argued 
January  25th,  1881,  before  McDonald,  Smith,  James  and 

WfiATHERBE,   JJ. 

Bell  for  appellant. — The  payment  here  was  not  what  the 
law  regards  as  a  voluntary  payment,  and  it  can  be  recovered 
back  as  money  bad  and  received.    A  voluntary  payment  is 
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ivhere  tbe  money  is  paid  with  full  knowledge  o(  t&e  law  and 
the  facts,  and  where  the  party  demanding  holds  no  advantage 
over  the  party  on  whom  the  demand  is  made.  Money  paid 
under  such  circumstances  cannot  be  re€ovei*ed  back.  MarAatt 
V.  Hampton,  2  Sm.  K  C,  400 ;  Brisbane  v.  Daci^es,  5  Taunt., 
143.  This  case  is  altogether  different.  "  This  kind  of  equitable 
action,"  (for  money  had  and  received,)  said  Lord  Mansfieli>, 
in  Moses  v.  McFarlane,  2  Bun\,  1009,  '*lies  for  money  paid  by 
mistake,  or  upon  a  consideration  which  happens  to  fail,  or  for 
money  got  through  imposition,  or  an  undue  advantage  taken 
of  the  party's  situation  contrary  to  laws  made  for  the  protec- 
tion of  persons  under  those  circumstances."  Here  there  was 
oppression ;  the  plaintiff  was  bullied  into  making  the  payment. 
He  paid  under  fear  of  arrest.  See  Brisbane  v.  Dacres, 
6  Taunt.,  156,  per  Qibbs,  J.  The  money  was  taken  by  the 
Town  Clerk  colore  officii.  Wherever  money  that  ought  not 
to  be  taken  is  taken  colw^e  officii  it  can  be  recovered  back. 
Morgan  v.  Palmer,  2  B.  &  C,  8ft  ;  Steele  v.  Williams^ 
8  Exch.,  624. 

Smith,  J. — If  an  officer  of  the  town  demands  the  money 
and  it  is  paid,  how  can  it  be  called  a  voluntary  payment  ? 
The  Court  called  on  Foster  to  reply. 

Weatherbe,  J. — Is  the  case  in  Barnwall  A  Cresswell  law, 
or  is  it  not  ? 

Foster. — It  is  a  very  strong^  case  against  me,  tho«gh  there 
are  other  cases  with  which  it  does  not  seem  to  be  consistent. 
(James,  J. — The  evidence  of  the  policeman  is,  "  I  saw  plaintiff 
coming  ofi  the  boat,  and  I  said, '  Hancock,  you  are  here  again  ;* " 
also, "  I  said  I  would  report  him  if  he  did  not  take  out  the 
license."  Smith,  J. — He  not  only  threatened  to  report  him 
but  he  did  so.)  In  the  case  in  Barnwall  <k  Gressu'dl  the  money 
was  collected  by  the  mayor  for  his  own  benefit,  and  not  for 
the  benefit  of  the  corporation.  The  parties  are  not  necessarily 
in  an  unequal  position  where  one  makes  the  claim  colore 
officii  ir  their  knowledge  is  equal.  The  case  in  5  East,  469, 
decides  that  mistake  of  law  is  no  ground  for  the  recovery  of 
money  paid  voluntarily.  (James,  J. — There  is  nothing  in  the 
case  cited  by  you  that  touches  this  case.  McDonald,  J. — The 
payment  here  was  made  under  protest.  Weathebbe,  J. — ^In  the 
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case  in  i  B.  (t  C.  the  party  himself  went  seeking  a  license  and 
paid  the  money,  and  yet  was  held  to  be  entitled  to  recover.) 
Morgan  v.  Palmer,  2  B.  &  C,  562.  It  is  not  shown  that  the 
police  oflScer  had  authority  to  use  any  threats.  (Weatherbe, 
J. — You  are  dealing  with  a  lot  of  cases  that  do  not  touch  this 
case  at  all.  I  don't  see  why  the  Town  of  Dartmouth  was  not 
advised  to  pay  this  money  over.  It  appears  to  me  clearer 
and  clearer  that  this  litigation  should  never  have  taken  place.) 
I  admit  that  I  have  no  English  cases  annulling  the  decision  in 

es.Jka 

I  hold  that  money  paid  tor  a  license,  even  under  protest, 
cannot  be  recovered  ;  Abbott's  Dig,,  Corporations,  p.  492,  sec. 
99,  citing  9  Allen,  393. 

McDonald,  J. — It  will  not  be  necessary  to  call  upon  Mr. 
Sedgewick. 

Weatherbe,  J. — I  would  be  very  sorry  if  the  Town  of 
of  Dartmouth  could  hold  this  money,  considering  the  manner 
in  which  it  was  obtained  and  attempted  to  be  held. 

Appeal  allowed  with  costs. 


THOMAS  V.  RAY. 

Pi.AiirnTr'B  property,  with  th»t  of  m  any  ottaen,  was  taken  for  railway  purpoeee,  and  an 
appraiaement  was  made  under  chapter  41  of  the  Acta  of  1877.  The  defendant,  who  was 
CiutoB  of  the  County,  and  two  other  Juaticea,  were  appointed  by  the  Seaaiona  a  Committee 
to  carry  out  the  proviaiona  of  the  Act,  chapter  42,  of  1877,  for  the  borrowing  of  money  to  pay 
the  land  damagea.  They  arranged  with  the  Union  Bank  for  the  money  at  the  rate  of  interest 
limited  in  the  Act,  but  aome  delay  occurring  before  the  awarda  were  filed,  the  rate  of  interest 
rose,  ao  that  they  were  obliged  to  aubmlt  to  a  diaoount  ot  two  and  a-half  per  cent  on  the 
County  debenturea,*at  which  rate  they  took  the  money,  which  waa  placed  te  the  Joint  credit 
of  the  Custoa  and  Treasurer.  For  convenience  in  paying  it  out  it  waa  drawn  by  a  Joint  check 
and  placed  to  the  credit  of  the  defendant,  the  Cuatos,  who  proceeded  to  pay  the  amounts 
awarded,  deducting  the  two  and  a-half  per  cent.  A  balance  remained  after  paying  off  all  the 
cUimants,  which  the  defendant  paid  orer  te  the  County  before  this  action  waa  brought  in  the 
Magistrates'  Court  to  recover  from  defendant  the  two  and  a-half  per  cent.  The  County  Court 
Judge  on  appeal  held  that  there  waa  no  privity  of  contract  between  defendant  and  plaintiff, 
and  non<sulted  the  plaintiff  but  granted  an  appeal  under  section  14  of  chapter  0,  Acts  of  1878. 

The  Court  held  that  the  Judge  had  power  to  gruit  the  appeal,  but  dismissed  it  on  the 
merits. 

This  cause  was  argued  January  27th,  1881,  before 
McDonald,  Smith,  James  and  Weatherbe,  JJ.,  on  the 
following  case  stated  by  Savary,  J.,  of  the  County  Court 
at  Annapolis : — 

This  is  an  action  originally  brought  before  a  Justice  of 
the  Peace  by  a  claimant  for  land  damage  under  chapter  70, 
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Revised  Statutes,  3rd  series,  respecting  **  Railroads,"  to  recover 
from  the  defendant  the  sum  of  six  dollars,  being  two  and 
a-half  per  cent  of  his  entire  claim  of  two  hundred  and  forty 
dollars,  the  amount  less  that  percentage  having  been  paid  and 
the  balance  sued  for  withheld. 

The  facts  are  that,  the  property  of  the  plaintiff  and  many 
other  claimants  having  been  taken  by  the  Western  Counties 
Railway  Company,  a  jury  sworn  under  section  44?  of  the  said 
chapter  appraised  the  value  of  the  land  and  damage  sustained 
pursuant  to  the  provisions  of  the  chapter,  but  it  was  not 
proved  before  me,  nor  am  I  able  to  state  the  time  when  the 
appraisement  of  the  jury  was  filed,  nor  the  time  when,  if  it 
had  been  final,  the  one  and  two  years  delay  of  payment  to 
which  it  would  have  been  subject  under  section  53  of  the 
same  chapter  began  to  run. 

There  being  dissatisfaction  with  the  appraisement,  the 
statute,  chapter  41  of  the  Acts  of  1877,  was  enacted.  The  Com- 
missioners appointed  under  that  act  })y  their  aw^ard  filed  less 
than  two  years  before  action  biought  awarded  the  plaintiff 
$240.  To  provide  for  the  payment  of  all  these  damages  the 
act,  chapter  42  of  the  Acts  of  1877,  was  enacted. 

The  defendant  was  and  still  remains  Custos  of  the  County, 
and  he  and  two  other  Justices,  one  residing  at  Annapolis,  the 
other  at  Bridgetown,  were  appointed  by  the  Sessions  of  the 
County  a  committee  to  see  to  the  carrying  out  of  the  pro- 
visions of  the  last  mentioned  act. 

They  at  first  arranged  with  the  Union  Bank  for  the  money 
at  the  rate  of  interest  limited  in  the  act,  but  some  delay 
occurring  before  the  award  was  filed,  the  rate  of  interest  rose 
in  the  meantime,  so  that  they  were  obliged  ultimately  to 
submit  to  a  discount  of  two  and  a-half  per  cent  on  the  County 
debentures,  at  which  rate  the  committee  took  Ihe  money,  and 
it  was  placed  by  the  bank  to  the  joint  credit  of  the  Custos 
and  Treasurer  of  the  County.  The  Treasurer  lived  at  Bridge- 
town at  a  distance  from  the  claimants,  the  defendant  on  the 
line  of  railway  in  the  midst  of  them.  He  asked  a  member  of 
the  committee  residing  in  Annapolis  to  pay  out  the  money  to 
the  claimants,  but  he  declined,  and  then  the  defendant  drew 
the  money  on  a  joint  check  by  himself  and  the  Treasurer  in 
his  own  favor,  and  placed  it  to  the  credit  of  his  separate  and 
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private  account  at  the  bank,  and  proceded  to  paj  it  out  to  the 
claimants  by  his  individual  checks,  deducting  two  and  a-half 
per  cent,  from  each  claim.  He  told  the  plaintiff,  as  an  excuse 
for  this  deduction^  that  the  claimantis  could  be  compelled  to 
wait  one  and  two  years  for  their  money.  xVfter  p^yin^  them 
all  off,  less  this  two  and  a-half  per  cent.,  there  remained  out  of 
the  fund  a  balance  to  his  credit,  which,  before  action  brought, 
he  paid  over  to  the  County  Treasurer,  and  at  a  subsequent 
meeting  of  the  Sessions  the  latter  by  resolution  adopted  and 
ratified  his  proceedings,  and  expressed  their  approval  of  the 
same. 

The  defendant  was  not  employed  by  the  claimants  to 
collect  the  money  for  them,  but  assumed  to  act  as  the  agent 
and  cm  behalf  of  the  County,  either  by  virtue  of  his  being 
one  of  the  said  committee  or  as  Gustos  of  the  County,  or  both. 

On  behalf  of  the  defendant  two  questions  of  law  were 
raised,  which  are  substantially  as  follows : — 

1st.  Whether  there  was  any  legal  liability  resulting  from 
the  employment  of  the  defendant,  or  any  privity  of  contract 
between  liim  and  the  plaintifF  to  make  the  foimer  liable  to  the 
latter  as  for  money  had  and  received  ;  whether  the  remedy,  if 
any,  was  not  against  the  County  by  amercement. 

2nd.  Whether  tlie  action  was  not  prematurely  brought, 
because  under  section  1  of  chapter  42  the  parties  were  only 
entitled  to  receive  their  money  by  four  instalments;  but  if 
that  section  ceased  to  apply  after  the  money  had  been  obtained, 
whether  the  action  was  not  still  premature,  inasmuch  as  an 
appraisement  by  a  jury  under  said  chapter  70  was  b}'  section 
53  of  that  chapter  made  payable  only  by  two  annual  instal- 
ments, and  as  that  appraisement  was  by  chapter  41,  Acts  of 
1877,  made  a  nullity  and  entirely  superseded  by  the  award  of 
the  Commissioners,  the  laller  was  subject  to  the  same  delay, 
the  Commissioners  Ijeing  lequired  by  the  oath  prescribed  to 
be  titkeii  by  tliem  in  schedule  D  to  the  act,  to  include  in  their 
award  damages  for  loss  by  such  delay. 

As  to  the  first  point  I  decided  on  the  authority  of  Boggs 
V.  Petirse,  10  C.  B.,  534,  and  of  Baron  v.  Husband,  4  B.  &  Ad., 
611,  cited  in  Roscoes  N,  P,  Ev.,  507,  and  other  cases,  and 
what  I  conceived  to  be  the  legal  principle  that  there  was  no 
privitj'  between  plaintiff  and  defendant  to  enable  the  former 
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to  recover  in  the  action,  and  therefore,  reversing  the  judgment 
below,  I  non-suited  the  plaintiff,  and  on  the  second  point  also 
I  intimated  with  some  doubt  an  opinion  that  it  was  the 
intention  of  the  Legislature  that  the  Coftnty  should  have 
ample  time  after  the  amount  was  ascertained  to  levy  and 
collect  it,  and  therefore  that  like  an  appraisement  by  a  jury 
under  chapter  70,  so  the  award  of  the  Commissioners,  (as  well 
as  a  judgment  on  an  appeal  for  which  it  was  substituted,  and 
which  was  an  appraisement  de  novOy)  was  subject  to  section  53 
of  chapter  70,  the  one  and  two  years  running  from  the  time 
of  the  completion  of  the  final  settlement,  and  if  this  were  the 
correct  view  of  the  law  it  was  only  consistent  with  equity 
and  good  conscience  that  the  parties,  being  paid  before  their 
money  was  due,  should  submit  to  some  abatement,  as  the 
Commissioners  under  their  oath  must  have  awarded  them 
damages  for  the  prospective  delay,  but  whether  the  defendant 
had  sought  to  drive  too  hard  a  bargain  with  them,  I  declined 
to  say,  or  to  give  any  decided  opinion  on  the  merits. 

I  granted  an  appeal  under  section  14  of  chapter  9,  Acts  of 
1878,  because  my  decision  established  a  general  principle 
affecting  a  number  of  cases,  some  of  which  are  pending 
awaiting  the  result  of  this,  and  because  an  authoritative 
decision  on  the  second  point  is  also  very  desirable  in  respect 
to  a  large  number  of  similar  claims.  The  opinion  of  the 
Supreme  Court  is  therefore  sought  on  the  two  questions  of 
law  above  stated,  in  order  that  my  judgment  may  be  affirmed, 
reversed  or  modified  in  accordance  therewith. 

To  this  the  following  additional  statements  were  after- 
wards made  by  the  Judge : — 

I  hereby  certify  that  on  this  21st  day  of  November, 
A.D.1879,  on  motion  made  before  me  by  Mr.  Mills,  of  counsel 
with  plaintitf,  to  amend  my  statement  of  the  facts  proved  in 
this  case,  it  appears  by  reference  to  my  minutes  of  the  evidence 
that  the  following  facts  were  proved  which  the  plain  tiff  deems 
essential  to  be  mentioned  in  my  statement. 

1st.  The  defendant  at  first  proposed  to  the  plaintiff  to 
submit  to  a  reduction  of  three  per  cent  on  his  claim. 

2nd.  The  committee  to  obtain  the  loan,  of  whom  the 
defendant  was  one,  estimated  the  amount  of  $24,000  as 
necessary  to  cover  all  the  claims  and  discount  on  the  deben- 
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turefl,  the  claims  amounting  to  the  sum  of  $21,381  the  gross 
amount  of  principal  awarded  by  the  Commissioners,  legal 
expenses  estimated  at  $1100,  jury  fees  $650,  Commissioners* 
fees  $132,  and  thought  that  $23,000  odd  would  cover  all  these 
expenses,  and  the  $24,000  debentures  realised  $23,400. 

Longley  takes  a  preliminary  objection.  By  chapter  9, 
section  14,  Acts  of  1878,  assented  to  on  April  4th,  the  County 
Court  Judge  was  empowered  to  allow  appeals  in  matters  under 
$40.  On  DecV  11th,  1878,  Coolan  v.  McLean,  3  R.  &  C,  479, 
was  decided.  I  want  to  know  whether  that  decision  is  binding 
or  not.  If  so  this  appeal  cannot  go  on.  See  also  CochraiX  v. 
Lm^com. 

Rigby*  Q'  (^'9  contra. — The  appeal  was  taken  13th  May, 
1879.  In  April,  1879,  the  Legislature  made  it  competent  to 
County  Court  Judges  to  allow  appeals  in  all  cases.  Under 
the  original  County  Court  Act  there  was  no  appeal  under  $40. 
The  amendment  allowed  appeals,  but  it  was  held  by  this 
Court  that  the  statute  being  silent  upon  the  point  there  could 
be  no  appeal  upon  an  appeal.  Ho  papers  have  been  sent  up 
and  nothing  is  certified. 

McCoy,  Q.  C,  in  reply. — You  cannot  appeal  from  the 
County  Court  unless  the  statute  gives  authority,  and  unless 
the  statute  is  express  there  cannot  be  an  appeal  on  an  appeal ; 
Atty.  Gm.  v.  SiMhn,  10  H.  L.  C,  704. 

Rigby,  Q,  C, — Under  chapter  6  of  the  Acts  of  1877,  there  was 
no  appeal  except  under  sec.  25.  Next  year  it  was  enacted  that 
nothing  in  the  previous  act  should  be  construed  to  prevent 
the  Judge  in  his  discretion  allowing  an  appeal  in  all  matters 
tried  or  argued  in  his  Court.  It  is  not  confined  to  matters 
originating  in  the  Court.  I  don't  thiuk  any  authority  can  be 
found  to  limit  the  power  thus  given,  though  I  am  aware  that 
it  has  been  held  that  there  could  not  be  an  appeal  from  the 
Equity  Judge  in  a  matter  appealed  to  him  from  the  Probate 
Court,  such  appeal  not  being  expressly  given. 

McCoy,  Q.  C.—Atty.  Gen.  v.  SiUim,  10  H.  K  C,  704.  It  is 
not  to  be  presumed  without  the  clearest  language  that  an 
inferior  court  can  impose  jurisdiction  upon  a  superior  court; 
/?  D,  A  iZ.,  35.  An  appeal  never  lies  unless  expressly  given. 
Where  an  appeal  is  given  in  all  cases  it  means  in  cases  origi- 
nating in  the  court  appealed  from.      To  give  this  appeal 
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the  Ijegislature  should  have  said,  "  including  appeals  from 
magistrates'  courts ;"  Vaiisitter  v.  Taylor,  4  E.  &  B.,  614.  The 
statute  is  prospective.  Queen  v.  Sfod\  8  A.  &  E.,  405.  This 
case  shows  clearly  that  to  give  an  appeal  from  an  appeal  it 
must  be  distinctly  stated. 

Longley. — The  only  thing  the  County  Court  Judge  is 
allowed  to  state  for  the  opinion  of  the  Court  is  a  point  of  law. 
There  is  no  authority  for  the  Judge  "  stating  a  case,"  or  putting 
his  own  construction  on  the  evidence.  A  case  may  be  stated 
only  by  consent  of  the  parties.  (Weatherbe,  J. — May  the 
Judge  not  state  a  point  of  law  for  the  opinion  of  the  court 
without  sending  up  all  the  evidence,  in  cases  where  the 
evidence  cannot  affect  the  point  ?)  The  statute  provides  for 
that.  The  Judge  is  required  not  to  send  up  all  the  evidence, 
but  such  as  may  be  proper. 

^W^y>  Q'  (?.— Under  the  act  of  1877  the  Judge  has 
absolute  discretion  to  send  such  evidence  as  he  deems  neces- 
sary. We  are  here  in  the  same  position  as  if  the  Judge  had 
sent  the  parta  of  the  evidence.  It  is  true  he  does  not  give  the 
names  of  the  witnesses,  but  he  tells  us  what  evidence  was 
given.  (Smith,  J — The  question  is  whether  he  should  not 
have  sent  the  evidence  and  not  his  statement  of  it.)  There 
were  no  pleadings.  There  were  only  two  points  to  be  decided, 
and  if  the  Judge  says  what  the  evidence  on  these  points  is 
he  comes  within  the  statute.  The  Judge's  minutes  in  any 
case  embody  only  his  statement  of  the  evidence.)  McDonald, 
J. — If  we  allow  such  a  thing  in  this  case  we  will  be  asked  to 
allow  it  in  other  cases,  and  we  will  not  have  the  evidence 
taken,  but  merely  the  Judge's  view  of  it.) 

The  Court  decided  to  hear  the  case,  and  if  it  appeared  to  be 
necessary,  to  send  the  papers  buck  for  amendment. 

R^gby^  Q'  C.,  for  appellant. — Plaintiff's  lands  were  taken 
under  chapter  70,  K  8.,  (2ud  series,)  and  appraised  by  the 
jury.  They  were  re-appraihed  under  chapter  41  of  the  Acts 
of  1877,  and  by  chapter  42  of  the  same  session  money  was 
borrowed  by  the  Custos  and  County  Treasuier  to  pay  these 
damages.  The  money  was  paid,  less  2\  per  cent.,  and  to 
recover  the  amount  deducted  the  plaintiff*  brought  his  action. 
The  reason  for  the  deduction  was  that  the  parties  were  paid 
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before  they  were  entitled  to  be  paid.  The  action  was  brought 
against  the  County  Treasurer  who  had  deposited  tlie  money 
in  his  own  name  and  drew  checks  against  it  for  the  payment 
of  the  damages.  The  money  was  borrowed  under  the  act  by 
the  Custos  and  the  County  Treasurer.  (Weatherbe,  J. — Is 
not  this  act  merely  permissive,  enabling  the  County  to  borrow 
money  for  the  payment  of  the  debentures  before  they  were 
legall}'  liable  to  be  called  upon.  In  borrowing  money  they 
had  to  pay  2J  per  cent  more  than  they  expected  to,  and 
deducted  that  amount  from  the  claimants.)  The  only  enact- 
ment which  gives  recourse  against  the  County  is  that  which 
provides  that  the  debentures  shall  be  a  charge  against  the 
County.  The  debentures  were  not  given  to  the  parties 
entitled.  They  were  handed  over  to  the  bank.  (Weatheri  e, 
J. — Then  the  proceeds  were  handed  to  the  parties  entitled  to 
the  debentures,  less  the  bank  charge.)  They  borrowed  more 
than  enough  to  pay  the  debentures.  We  assume  that 
money  was  borrowed  to  pay  costs,  discount,  damages  and 
everything  in  full.  The  act  empowers  them  to  do  this. 
Non  constat  that  debentures  enough  were  not  issued  to 
cover  the  2|  per  cent.  (ilcDoXALD,  J. — The  evidence  as 
we  have  it  here  is  to  the  contrary.)  They  knew  they 
would  have  to  pay  the  bank  something.  (Weatherde,  J. — 
But  it  is  clear  that  the  late  of  interest  went  up,  and  they 
had  to  submit  to  a  discount,  and  they  never  got  that  money. 
They  received  2 J  per  cent  less  than  they  had  provided  for.) 
They  had  money  in  their  hands.  (McDonald,  J. — The  ques- 
tion is,  what  was  received  for  this  roan  ?  They  may  have 
drawn  money  for  other  purposes.)  When  it  is  shown  that 
money  was  borrowed  under  the  act  it  must  be  a.ssumed  that 
enough  money  was  borrowed. 

Weatherbe,  J. — I  think  if  the  Custos  had  acted  differ- 
ently he  would  have  made  himself  liable. 

McDonald,  J. — It  will  not  be  necessary  to  hear  the  other 
side. 

Appeal  dismissed. 
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CITY    OF    HALIFAX    v.    LEAKE. 

CmiTiORARi  to  remove  ft  conviction  for  violation  of  the  License  Iftwa  in  the  Cliy  d  Halifax, 
quashed  on  the  g^roond  that  a  bond  been  filed  instead  of  bail. 

The  defendant  having  been  released  on  the  issue  of  tbe  certiorari,  ftnd  re-arrested  on  the 
original  warrant  after  the  certiorari  was  quaeSiod,  the  Court  g^ranted  a  rule  In  the  naAure  of  a 
habeas  corpus,  on  terms  that  defendant  should  bring  no  action. 

On  January  10th,  before  SiR  WiLLiAM  YouNG,  C.  J., 
DesBabres,  McDonald,  Smith  and  Weatherbe,  JJ., 

Ritchie,  Q.  C,  moved  to  set  aside  the  order  for  certiorari 
and  writ  of  certiorari  in  this  cause,  "which  was  a  conviction 
for  violation  of  the  license  laws  in  the  City  of  Halifax,  on 
the  ground  that  a  bond  had  been  given  instead  of  a  bail-piece. 

Longley,  contra,  cited  lleviaed  Statutes,  cap.  75,  sec  26. 
This  bond  is  in  the  form  schedule  C,  referred  to  in  the  section. 

Ritchie,  Q.  C,  in  reply. — By  section  46  nothing  in  the 
chapter  cited  is  to  apply  to  the  City  of  Halifax  unless  speci- 
ally mentioned.  The  bond,  therefore,  provided  for  in  section 
26  instead  of  bail  does  not  apply  to  city  cases. 

Lovgley. — If  a  technical  point  like  that  is  to  prevail,  that 
bail  should  be  given  and  not  a  bond,  I  should  be  allowed  to 
amend. 

Weatherbe,  J. — I  think  we  have  no  power  in  thai  case. 
Rule  absolute. 

Later  in  the  day,  before  the  same  Judges,  a  motion  was 
made  for  an  order  in  the  nature  of  a  habeas  aurpus,  under 
the  following  circumstances : — 

Defendant  being  convicted  of  a  breach  of  the  license  law, 
was  imprisoned  in  default  of  payment  of  fine.  A  writ  of 
certiorari  being  issued,  she  was  released  under  an  order  of  the 
Stipendiary  Magistrate,  and  subsequently  re-arrested  and 
imprisoned  on  the  original  warmnt,  on  the  writ  of  certiorari 
being  set  aside. 

McCoy,  Q.  0. — The  Stipendiary  Magistrate  might  issue  a 
fresh  warrant.  If  an  oiScer,  having  arrested  a  man,  release 
him,  taking  his  promise  to  come  again,  he  cannot  re-arrest 
him  on  the  original  warrant.  Bums'  Justice,  vol,  1,  p.  520. 
It  should  appear  on  the  face  of  the  warrant  that  the  offence 
was  committed  within  the    jurisdiction  of   the  Magbtrate. 
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11,  Q.  B.,  90.     It  should  appear  that  the  magistrate  is  "  Stipen- 
diary   Magistrate   of    the  City  of    Halifax."    1  Salk,   147; 
£  Wilson,  294 ;  L.  R,  1  C.  P.  D.,  230. 
Rule  nisi. 

The  Attorney  General,  (January  22nd,  1881,)  moved  to 
make  the  rule  absolute,  citing  1  SalL,  147,  to  show  that  the 
certiorari  did  not  stay  proceedings,  that  the  prisoner  should 
not  have  been  released,  and  that  the  waiTant  had  therefore 
expired.  The  usual  course  would  have  been  to  bring  the 
prisoner  up  under  habeas  corpus,  and  not  to  discharge  her 
under  an  order  of  the  nature  given.  Salk,,  351;  ^  Lord 
Raymond,  989.  Execution  begun  before  certiorari  is  not 
superseded  by  it. 

The  warrant  was  defective  because  it  did  not  show  that  the 
Magistrate  had  jurisdiction  over  the  ofience,  or  that  the  offence 
"WSLS  committed  within  his  jurisdiction.  L,  R,  1  P.  C,  328, 
Roscoe's  N.  P.,  806 ;  11  Q.  B.,  74 ;  7  Q.  B,  520  ;  Addison  on 
Torts,  691.  The  warrant  is  bad  because  it  commits  the 
prisoner  to  hard  labour.    1  Pugsley,  620  ;  3  Pugsley,  217. 

RitcJiiey  Q.  C,  contra. — The  writ  of  certiorari  stays  all  pro- 
ceedings. Cross  V.  Smith,  1  Salk.,  148.  The  warrant  shows 
a  conviction  for  selling  liquor  without  license.  The  City 
Laws  and  OrdinoTices,  155  and  p.  42,  provide  for  the  prison- 
ei-s  bein^  set  to  labor  ;  the  imprisonment  implies  labor.  The 
word  "  bard  "  is  surplusage.  There  is  no  provision  for  "  hard  " 
labor.     Ko  bail  has  been  put  in. 

Attorney  General,  in  reply. — If  a  certiorari  operates  as  a 
stay  of  proceedings,  the  City  prison  can  be  emptied  in  a  day, 
I  think  my  contention  is  much  more  in  the  public  interest 
than  that  of  my  learned  friend. 

The  Court,  (January  28th,  1881,)  pronounced  judgment, 
making  the  rule  absolute  without  costs,  the  defendant  under- 
taking not  to  bring  an  action. 
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FOWLER  V.  ELDERKIN. 

Sarah  Fowlrr,  previous  to  her  death,  executed  in  presence  of  two  witnesses,  an  iostm- 
ment  which  contained  the  following  pro\ision8,  substantially  ;  ''  I  do  constitute  my  dau{;tiler. 
A.  M.  Fowler,  iny  attorney,  for  herself  and  in  her  name  to  collect  all  monc3'9,  debts  and 
rentals  which  are  or  shall  be  due  to  me,  or  had  been  detained  from  me  when  I  was  alive,  and 
to  conduct  all  my  business  correspondence  that  I  should  have  done  when  alive,  and  I  hereby 
ratify  whatever  my  said  attorney  shall  lawfully  do,  &c.,  and  I  will  her  whatsover  I  have  in  Uie 
house."  The  plaintiff,  A.  M.  Fowler,  treating  this  InKtrument  as  an  assin^iment  of  chows  in 
action  sued  defendant  on  a  promissory  not«  mnde  in  favor  of  Sarah  Fowler,  and  for  rents  of 
land  occupied  as  her  tenant    The  verdict  for  pUiiitifl  was  set  a^dde  by  the  Cocrt. 

Sarah  Fowler,  who  died  13th  April,  1875,  previous  to  her 
death  executed  and  delivered  to  plaintiff  the  followinnr  docu- 
ment : — 

Know  all  men  by  these  presents'  that  I,  Sarah  Fowler,  of 
Parrsboro',  in  the  County  of  Cumberland  and  Province  of 
Nova  Scotia,  do  hereby  make,  constitute  and  appoint  my 
daughter  Amelia  M.  Fowler,  of  Parrsboro'  aforesaid,  my  true 
and  lawful  attorney,  for  herself  and  in  her  name  to  ask, 
demand,  sue  for,  collect,  and  receive  all  such  sum  and  sums  of 
money,  debts  and  rentals,  rents  of  which  Ihave  been  receiving, 
dues,  amounts  and  other  demands  whatsoever,  which  are  or 
shall  be  due,  owing  and  payable,  and  belonging  to  me,  or  had 
been  -kept  or  detained  from  me  when  I  was  alive,  in  any 
manner  whatsoever,  and  also  in  general  transact  all  such 
business  as  I  may  require  to  have  done,  and  to  attend  to  and 
conduct  for  herself  and  in  my  name  all  my  business  corres- 
pondence that  I  should  have  done  when  alive,  and  I  do  hereby 
ratify  and  confirm  whatsoever  my  said  attorney  shall  lawfully 
do  or  cause  to  be  done  in  the  premises  shall  be  right.  After 
my  decease,  and  my  body  receives  its  burial  expenses,  may  my 
daughter  Amelia  M.  Fowler  act  and  do  for  herself,  and  collect 
the  rents  for  all  land  and  landed  property  the  same  as  I  have 
been  doing,  and  claim  it  for  her  own.  May  she  after  my 
death  gather  in  the  third  of  the  rent  for  the  third  of  that 
property  on  the  cross  roads  which  was  formerly  owned  by  my 
husband  who  is  now  dead,  and  also  the  rent  of  the  dyke  land 
which  was  owned  by  myself  in  Horton,  as  often  as  she 
demands  payment  may  she  receive  annually  and  yearly  as  I 
have  done.  I  wish  this  to  be  done  by  her,  as.  it  was  done  by 
myself  as  above  aforesaid,  and  I  do  also  betroth  to  her  for  the 
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love  I  bear  towards  her,  and  will  her  whatsoever  I  have  in 
the  house  shall  be  hers  also. 

Witness  my  hand  and  seal  this  14th  day  of  April,  A.  D. 
1873. 


Executed  in  the  presence  of      ^    (Sgd.)    Sarah  Fowler, 
(Sgd.;    Jonathan  Bishop.  >-  Widow  of  late 

Jane  Bishop.         J  John  Fowler. 


Fifteenth  day  of  August,  1873.  Acknowledged  in  the 
presence  of  David  McLeod,  on  the  tenth  day  of 
November.  Also  acknowledged  in  the  presence  of  Jane 
Bishop,  this  sixth  day  of  December,  1873.  Signed 
with  her  own  hand. 

The  plaintiff,  Amelia  M.  Fowler,  treating  this  document  as 
an  assignment  of  choses  in  action,  brought  an  action  against 
defendant  on  a  promissory  note  made  by  him  in  favor  of  the 
said  Sarah  Fowler,  and  also  for  rents  of  lands  of  Sarah 
Fowler,  occupied  by  him  as  her  tenant. 

The  case  was  tried  before  Smith,  J.,  at  Amherst,  when  a 
verdict  was  found  for  plaintiff,  to  set  aside  which  His  Lord- 
ship granted  a  rule  on  the  grounds  that  the  verdict  was 
against  law  and  evidence,  was  a  chance  verdict,  and  was  con- 
trary to  the  Judge's  charge. 

The  rule  nisi  was  argued  January  19th,  1881,  before 
McDonald,  Smith,  James  and  Weatherbe,  J  J. 

Bell,  in  support  of  rule. — If  the  instrument  can  be  con- 
sidered as  a  power  of  attorney,  all  the  plaintiffs  rights  under 
it  determined  with  the  death  of  Sarah  Fowler. 

My  next  point  is  that  the  instrument  is  of  a  testamentary 
character.  If  the  intention  was  to  make  a  testamentary 
instrument,  it  is  not  necessary  that  the  intention  should  have 
been  carried  out.  Williams  on  ExecutorSy  p.  138.  The 
form  of  a  paper  does  not  affect  its  admissibility  to  probate, 
provided  it  was  intended  to  operate  after  death.  8  Q. 
B.,  714,  as  to  what  may  constitute  a  will.  There  is  no 
evidence  of  delivery  of  the  deed  of  assignment,  and  no  notice 
in  accordance  with  Revised  Statutes,  chapter  94,  section  357. 
10 
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Bell  was  here  stopped  by  the  Court,  who  called  upon 

Graham^  cpntra. — The  Court  should  consider  the  plaintiffs 
case  favorably  on  account  of  the  meeting  of  the  parties  and 
the  settlement  of  the  account.  The  document  is  at  least  an 
equitable  assignment.  Our  statute  enables  a  debt  to  be 
assigned  and  gives  the  assignee  power  to  sue  at  common  law. 
This  is  an  equitable  assignment  and  can  convey  amounts  to 
grow  due.  (Weatherbe,  J. — There  was  no  continuing  ten- 
ancy the  benefits  to  be  derived  from  which  Sarah  Elderkin 
could  assign  after  her  death.)  There  being  an  account 
stated,  and  a  consideration,  the  plaintiff  can  recover  on  the 
equitable  assignment.  1  Dr.  <k  Sm.,  125.  The  moment 
we  get  into  equitable  assignments  all  that  need  be  shown  is 
an  intention  to  appropriate.  I  think  there  is  sufficient  evi- 
dence of  an  account  stated,  and  I  think  the  only  point  in  the 
case  is  whether  there  is  anything  in  this  paper  to  sustain  an 
action  on  the  account  stated.  I  think  the  contention  that  the 
paper  is  a  will  helps  this  view  of  the  case.  I  merely  put  in 
the  will  as  consideration  to  support  an  account  stated,  and 
this  is  all  I  need  show.  Cites  Topham  v.  Morecraft,  8  El.  & 
BL,  971 ;  Ckitty  on  Pleading,  vol.  2,  p.  122.  As  to  form  of 
suit,  cites  Wma,  on  Executors,  vol.  2,  p.  1870. 

McDonald,  J.,  now,  (January  20th,  1881,)  delivered  the 
judgment  of  the  Court : — 

We  are  of  opinion  that  you  have  not  made  out  a  case  at 
all,  Mr.  Graham.  It  is  not  necessary  to  call  upon  the  other 
side. 

Rule  absolute. 
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PLAlirrmr  bmtiglit  an  action  of  treepMs,  claimlog  to  be  entitled  to  the  locus  under  a 
deed  from  the  Inland  and  River  Navii;;ation  Company  in  1870.  Defendant  claimed  to  be 
entitled  under  a  deed  from  the  executors  of  one  Stanford,  who  had  acquired  a  posseeaory 
title  by  more  than  twenty  years'  possession.  To  meet  this  plaintiff  gave  evidence,  which  was 
^objected  to,  of  admissions  by  Stanford  that  he  held  the  land  under  a  sub-lease  from  lessees  of 
the  Shubenacadie  Gbnal  Co.,  who  then  owned  the  land,  but  no  losse  was  produced  and  no  such 
lease  liad  ever  been  recorded.  The  Court,  having  power  under  under  the  rule  to  draw  infer- 
ences of  fact  as  a  Jury,  concluded  that  the  plalntiflTs  documentar}'  title  did  not  include  the 
the  locus,  and,  even  if  It  did,  that  the  possessory  title  of  defendant's  grantor  could  not  be 
cdfected  by  the  alleged  admissions  of  Stanford,  the  lease  not  having  been  produced,  and  no 
satisfactory  reasons  being  given  for  Its  non-production. 

Q.    Whether  the  evidence  of  the  alleged  admissions  was  admissible. 

This  was  an  action  of  trespass  tried  before  Mr,  Justice 
DesBarres,  at  Halifax,  for  breaking  and  entering  plaintifF*s 
close  and  tearing  down  his  fence.  Plaintiff  claimed  to  be 
entitled  to  the  property  in  dispute,  under  a  deed  from  the 
Inland  and  River  Navigation  Company  in  1870,  and  defendant 
claimed  under  a  deed  from  the  executors  of  James  Stanford, 
who,  it  was  alleged,  had  in  his  life-time  acquired  a  title  to  the 
land  by  uninterrupted  possession  from  1832  to  1870,  when  he 
died.  To  meet  this  plaintiff  set  up  that  the  possession  of 
Stanford  had  been  under  a  sub-lease  from  Black  &,  Hosterman, 
le-ssees  of  the  Inland  and  River  Navigation  Company,  and 
plaintiff  and  one  of  his  witnesses  gave  evidence  which 
was  objected  to,  of  conversations  in  which  Stanford  had 
admitted  that  he  held  as  such  sub-lessee,  but  no  lease  was 
produced.  The  jury  disagreed,  and  W.  H.  Creigh ton,  assignee 
of  plaintiff,  having  intervened,  a  verdict  was  allowed  to  pass 
for  plaintiff  by  consent,  and  a  rule  was  entered  into  remitting 
the  cause  to  the  Court  with  the  evidence  taken  on  the  trial, 
with  power  to  the  Court  to  draw  inferences  of  fact  as  a  jury 
might,  and  enter  a  verdict  as  they  might  think  fit;  the 
evidence  to  be  subject  to  all  objections  which  might  be  taken 
on  the  trial. 

Graham  for  plaintiff. — We  claim  the  bed,  bank  and  waters 
of  the  stream  leading  from  the  Dartmouth  lakes  to  the  Cove. 
We  contend  that  Stanford's  possession  was  under  a  lease.  It 
may  be  assumed  that  defendant  has  no  title.  There  is 
evidence  of  the  building  of  the  inclined  plane  on  the  property. 
(McDonald,    J. — I    suppose  there  is  no  doubt  about  the 
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plaintiffs  documentary  title,  but  the  question  is  what  he  takes 
under  it)  Yes ;  and  even  if  the  defendant  had  a  title  by 
possession,  as  he  abandoned  it  we  regained  possession  in  1870, 
(DesBarres,  J. — I  think  there  is  evidence  that  he  did  not 
abandon,  but  instructed  some  one  to  have  the  fences  kept  up. 
McDonald,  J. — It  is  a  singular  thing  that  a  lease  of  that 
description  should  not  have  been  reflbrded.)  We  have  the 
evidence  that  there  was  a  lease.  (Rlgby,  Q,  C — We  have 
evidence  that  Stanford  was  in  possession  before  you  say  the 
lease  commenced.)  If  he  held  under  a  lease  from  the  people 
from  whom  we  claim  for  eighteen  years,  it  would  cover  all  the 
acts.  The  statute  could  not  begin  to  run  until  the  expiration 
of  the  lease.  (McDonald,  J. — ^If  he  went  in  under  the  lease 
for  eighteen  years  in  1833  it  would  expire  in  1851 J  The 
evidence  of  George  Adams  contains  an  admission  of  Stanford 
that  he  held  under  a  lease.  He  told  the  witness  that  his  peg- 
mill  was  not  on  his  own  ground.  Under  the  authority  of 
The  Church  Wardens  of  Falmouth  v.  Vaughan,  2  R.  &  C,  438, 
our  possession  being  admitted,  they  have  to  prove  a  title. 

Rigby,  Q.  C,  contra. — It  would  be  more  satisfactory  if 
plaintifTs  counsel,  instead  of  running  over  the  deeds,  had 
pointed  out  the  particular  description  which  included  the 
locus.  We  merely  pulled  down  a  fence  which  was  not  inter- 
fering in  any  way  with  the  water.  The  plaintiff  claims  the 
locus  as  the  bed  and  banks  of  the  stream,  and  gives  evidence 
that  it  was  sometimes  covered  with  water.  He  should  have 
referred  to  some  description  including  the  bed,  banks  and 
water.  (Refers  to  the  descriptions  in  a  series  of  conveyances 
to  prove  that  the  locus  is  not  included  in  Fairbanks's  docu- 
mentary title.) 

It  cannot  be  contended  that  when  Fairbanks  got  his  deed 
his  grantors  were  not  out  of  possession.  What  evidence  is  there 
of  the  possession  of  this  spot  by  the  Canal  Co.  ?  If  there  was 
a  lease  at  all  it  must  have  been  of  the  right  to  use  the  water. 
Stanford  was  in  possession  before  the  lease  could  have  been 
made,  but  he  could  not  have  used  the  water  without  a  lease. 
1  Taylor  on  Ev,,  83  and  615  ;  lb.,  623. 

The  Court  are  not  bound  to  assume  because  an  admission 
is  proved  and  not  contradicted,  that  a  lease  existed  to  the  extent 
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claimed ;  1  Taylor  on  Evidemce,  374.  See  also  observations 
of  Baron  Parke  in  SloMery  v.  Pooley,  6  M.  &  W.,  669; 
1  Greerdeaf  on  Evidence,  sees.  97  and  98.  At  sec  96  of 
Greenleaf,  vol.  1,  this  question  is  discussed.  A  confession  of 
matter  of  law  is  not  receivable,  because  the  party  may  not  be 
aware  of  the  legal  effect  of  the  writing.  An  admission  of 
fact  must  be  received  ;  76.,  sec.  47.  In  1877  the  case  of 
Powatt  (k  Watts,  47  L.  J.  R.,  C.  P.,  79,  discusses  the  very 
principle  which  it  is  claimed  that  Slattery  v.  Pooley  settles. 
The  evidence  is  held  to  be  admissible  only  for  purpose  of 
identification. '  I  don't  think  any  case  can  be  given  where  an 
admission  is  made  to  construe  the  context.  The  evidence 
should  be  excluded  except  so  far  as  it  goes  to  show  that  a 
lease  existed.  Stanford  admits  a  lease  from  Black  &  Hosterman, 
but  that  cannot  affect  this  case,  because  the}'  do  not  appear  to 
have  been  connected  with  the  Company.  If  there  was  a  lease 
it  would  have  been  registered. 

The  proof  of  the  admissions  is  very  weak.  The  only  per- 
sons who  prove  them  are  the  plaintiff  and  his  brother.  The 
evidence  of  Adams  is  not  connected  with  the  lease.  The 
plaintiff  makes  claim  to  all  land  covered  by  water,  whether  in 
consequence  of  a  freshet  or  not.  Gray,  one  of  the  witnesses, 
gives  several  conversations  with  the  plaintiff.  He  swears 
plaintiff  made  a  claim  to  the  property  which  he  disputed. 
Plaintiff  shoAved  him  copies  of  papers  and  plans,  which  he 
examined,  and  told  plaintiff  his  previous  opinion  was  con- 
firmed. Plaintiff  said  Stanford  held  under  a  lease,  which 
neither  he  nor  Gray  could  find.  Fairbanks  denies  all  these 
conversations,  and  says  a  great  part  of  Mr.  Gray's  evidence  is 
fabricated.  He  undertakes  to  swear  to  the  details  of  a  con- 
versation with  Stanford  twenty  or  thirty  years  ago  and 
forgets  a  conversation  of  only  a  few  months  ago.  The  pre- 
sumption is  much  stronger  that  Fairbanks's  statements  were 
fabricated  than  that  Gray  invented  whole  conversations. 
There  is  evidence  that  Stanford  could  not  have  made  the 
admission,  as  it  was  inconsistent  with  the  facts.  If  Stanford 
had  a  peg  mill  as  early  as  1833,  it  must  have  been  previous 
to  the  lease  from  Black  &  Hosterman.  In  Fairbanks's 
evidence  Stanford  is  said  to  have  hired  from  Black.  The 
Oourt  must  either  assume  that  lease  was  only  of  water,  or 
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that  it  commenced  then  and  expired  in  time  to  give  us  title 
by  twenty  years'  possession.  He  says  he  was  selling  bark  to 
Stanford  in  1813  and  1835  ;  that  is  positive  testimony. 

I  contend  in  first  place  that  plaintiff  has  made  out  no  title. 
If  he  does  show  a  documentary  title  to  the  locus  I  saj'  we 
had  twentj'^  years*  possession.  If  it  is  said  that  possession  was 
under  a  lease  I  say  that  the  lease  expired  in  time  to  give  us 
over  twenty  years'  possession,  but  that  the  evidence  is  incon- 
sistent with  such  a  lease.  The  evidence  of  Adams  was  inad- 
missible, as  he  was  called  after  we  had  rested  our  case.  It 
was  fresh  proof  of  admissions,  and  should  have  been  paH  of 
the  case,  and  could  not  be  got  in  in  rebuttal. 

Ritchiey  Q.  C,  in  reply,  refers  to  deeds  to  show  that  the 
title  is  in  Fairbanks.  The  evidence  of  witnesses  in  regard  to 
occupation  is  wholly  inconsistent.  Stanford  told  C.  Fairbanks 
that  he  had  a  sub-lease  from  Black  &  Hosterman,  who  had  a 
lease  from  the  Company,  and  that  he  gav^the  property  up  to 
him  when  his  lease  expired,  acting  as  engineer  of  the  Company. 
He  thought  this  was  in  1856.  This  was  an  end  of  the  adverse 
possession.     This  was  not  contradicted. 

McDonald,  J. — I  am  not  sure  that  these  facts  should  not 
be  submitted  to  a  jury.  If  I  had  known  it  was  coming  to 
this  I  would  not  have  cared  to  hear  the  case.  Young,  C.J. — 
It  is  a  delicate  duty  for  the  Court. 

DesBarres,  J.,  now,  (January  8th,  1881,)  delivered  the 
judgment  of  the  Court: — 

This  was  an  action  of  trespass  for  breaking  and  entering 
the  plaintiffs  close,  described  as  certain  land  and  land  covered 
with  water  in  Dartmouth,  being  and  forming  the  bedy  bank 
and  waters  of  the  stream  leading  from  Dartmouth  first  lake 
and  falling  into  the  waters  of  Halifax  harbor,  and  for  l)reaking 
down  and  prostrating  the  fences  and  walls  of  plaintifi'  then 
standing  upon  the  said  close.  The  case  was  tried  here  in 
October,  1873,  before  a  jury,  who,  after  deliberating  for 
several  hours,  were  unable  to  agree,  and  were  discharged  by 
the  Judge  without  rendering  a  verdict.  No  further  proceed- 
ings were  taken  in  the  cause  until  November,  1878,  when  the 
plaintiff,  as  assignee  of  said  Lewis  P.  Fairbanks,  an  insolvent. 
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having  intervened,  it  was  ordered,  by  consent  of  parties,  that 
a  verdict  should  be  entered  for  the  plaintiff  upon  the  minutes 
of  the  evidence  taken  on  the  said  trial  by  the  Judge,  and  that 
the  cause  with  said -evidence  should  be  remitted  to  the  full 
Court  in  banco  at  the  next  term  thereof,  who  should  have 
power  to  draw  inferences  of  fact  as  a  jury  might,  and  to  enter 
judgment  therein  for  either  party,  and,  in  case  of  said  verdict 
for  the  plaintiff  being  sustained,  the  Court  should  have  power 
to  fix  the  damages.  The  plaintiff  claims  to  be  the  legal  owner 
of  the  locus  in  quo,  under  a  deed  from  the  Inland  and  River 
Navigation  Company,  executed  by  the  President  and  Secre- 
tary of  that  Company  to  L.  P.  Fairbanks,  on  the  first  of 
April,  1870.  The  defendant  claims  the  same  land  under  a 
deed  from  the  executors  of  James  Stanford,  as  land  to  which 
Stanford  acquired  a  legal  title  by  an  exclusive  and  uninter- 
rupted possession,  commencing  as  far  back  as  1832,  and 
continuing  up  to  the  time  of  his  death  in  1870. 

Two  questions  arise  in  this  case  ;  the  first  is  whether  the 
land  on  w^hich  the  trespass  is  alleged  to  have  been  committed 
ever  was  the  property  of  the  Inland  and  River  Navigation 
Company ;  and,  secondly,  if  it  ever  was  their  property, 
whether  their  right  of  entry  thereon  was  barred  by  the 
Statute  of  Limitations  at  the  time  they  conveyed  it  to 
Fairbanks  under  their  deed,  which  conveys  to  him  "  all  the 
lands,  land  covered  by  water  or  partly  covered  with  water, 
messuages,  locks  and  other  works,  water  powers  and  appur- 
tenances, described  in  the  deed  thereof  from  the  Honorable 
James  McNab  to  the  Inland  Navigation  Company,  reserving 
out  of  said  lands  a  sufficient  quantity  of  lands  for  roads 
throughout  the  same  for  the  use  of  Her  Majesty's  subjects/' 
Looking  at  the  description  of  the  lands  in  this  deed,  or  rather 
at  the  description  contained  in  the  deed  from  J.  J.  Sawyer, 
sheriff*  of  the  county  of  Halifax,  to  Samuel  Gray  and  John 
Stairs,  dated  18th  June,  1862,  to  which  it  refers,  it  seems  to 
me  exceedingly  difficult,  if  not  impossible,  for  any  person  to 
decide,  in  the  absence  of  an  actual  survey  of  the  ground,  that 
the  title  to  the  land  in  question  passed  by  the  deed  of  the 
Inland  and  River  Navigation  Company  to  Fairbanks.  It  is 
true  C.  W.  Fairbanks,  a  witness  for  the  plaintiff,  who  had 
charge,  as  civil  engineer,  of  the  Canal  works  for  several  years, 
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states  that  the  deed  from  the  Inland  and  River  Navigation 
Company  to  L.  P.  Fairbanks  includes  the  locvs^  but  there  is 
the  evidence  of  W.  A.  Hendry,  a  surveyor  of  long  experience, 
who  was  examined  as  a  witness  on  the  part  of  the  defendant, 
and  states  that  it  does  not,  but  that  the  description  in  the 
deed  from  the  executors  of  Stanford  to  defendant  does  include 
the  locvbs.  He  says;  "I  made  a  survey  for  Falconer  in 
1853  or  1854;  C.  W.  Fairbanks  was  present  representing  the 
Canal  property  ;  I  ran  the  N.  W,  line  of  the  Canal  property, 
as  represented  in  Hall's  plan,  that  is  the  line  between  the 
locus  and  the  Canal  property ;  the  line  that  I  ran  at  that  time 
was  adopted  ;  the  whole  of  the  disputed  land  lies  to  the  west 
of  that  line."  This  is  the  only  evidence  we  have  of  the  west 
line  of  the  Canal  property,  which  is  the  dividing  line  between 
lot  number  one  conveyed  by  Mitchell  to  Stanford,  and  that 
portion  of  the  land  lying  to  the  north  of  it,  which  is  the 
piece  of  land  now  in  dispute.  This  evidence  is  very  important, 
and,  standing  uncontradicted,  must,  it  appears  to  me,  be  con- 
sidered a  complete  answer  to,  and  decisive  of  this  suit. 
Among  all  the  plans  submitted  there  is  but  one,  viz.,  that 
drawn  by  William  McKay,  dated  15th  August,  1840,  which 
lays  down  the  east  and  west  line  of  the  Canal  property,  and  | 

it  is  in  harmony  with  the  evidence  of  W.  A.  Hendry,  showing 
clearly  that  lot  nnmber  one  and  the  piece  of  land  in  dispute  | 

adjoining  it  on  the  north,  proved  to  have  been  in  the  sole  | 

possession  of  Stanford  for  more  than  thirty  years,  are  both 
bounded  by,  but  not  within,  the  western  line  of  the  Canal 
property. 

In  a  case  like  this,  involving  a  question  of  boundary,  as 
well  as  title,  it  was  surely  the  duty  of  the  plaintiff  to  show, 
by  evidence  that  would  leave  no  doubt  in  our  minds,  acting 
as  we  are  as  jurors  as  well  as  judges,  that  the  land  on  which 
the  trespass  was  committed  was  within  the  boundary  of  the 
Canal  property ;  but  instead  of  producing  evidence  of  this 
character,  the  plaintiff  supplied  us  with  numerous  plans  not 
made  with  the  view  of  pointing  out  the  boundaries  of  the 
Canal  property  or  the  disputed  locality,  but  for  other  and 
entirely  different  purposes,  calculated,  as  I  think,  more  to 
embarrass  and  perplex  than  to  aid  us  in  the  investigation  of 
the  facts.    Assuming,  however,  that  the  deed  from  the  Inland 
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and  River  Navigation  Company  to  the  insolvent  includes  the 
land  in  dispute,  and  that  it  is  within  the  line  laid  mtt  and 
and  marked  as  the  xvest  line  of  the  land  conveyed  to  that 
Comi)any,  an  assumption  which  I  think  the  evidence  in  this 
case  will  not  warrant,  we  must,  in  that  case,  inquire  whether 
the  possession  which  Stanford  had  was  for  such  a  period  of 
time,  and  of  such  a  character  as  deprived  that  Company  of  a 
right  gjf  entry  thereon ,  and  rendered  their  deed  to  Fairbanks, 
the  insolvent,  inoperative.  Now,  there  is  evidence  of  an 
exclusive  and  continuous  possession  in  Stanford  of  lot  number 
one  and  the  land  to  the  north  of  it,  up  to  the  peg  mill,  which 
includes  the  land  in  dispute  from  1832  or  *3  to' about  1870, 
when  he  died.  He,  in  point  of  fact,  if  I  apprehend  the 
evidence  rightly,  was  in  possession  of  the  locus  one  year 
before  the  Inland  and  River  Navigation  Company  was  in 
existence,  and  twenty-one  years  before  James  McNab.  acting 
for  and  on  behalf  of  the  Government,  conveyed  to  that 
Company  the  lands  and  works  formerly  ^belonging  to  the 
Shubenacadie  Canal  Company,  and  continued,  if  the  evidence 
on  the  part  of  the  defendant  is  to  be  believed,  to  hold  posses- 
sion of  that  land  for  about  sixteen  years  after  the  title  to  the 
lands  and  works  of  the  Shubenacadie  Canal  Company  had 
passed  to  them,  without  any  claim  being  set  up  or  made 
upon  Stanford  by  them  or  any  other  person. 

The  plaintiff  contends  that  the  defendant  is  precluded 
from  setting  up  a  possessory  title  in  Stanford,  because  he 
says  Stanford,  in  a  conversation  with  L.  P.  Fairbanks  on  one 
occasion,  and  with  C.  W.  Fairbanks  on  another  occasion 
admitted  that  the  possession  he  had  of  the  locus  was  as  sub- 
leesee  of  Black  and  Hosterman,  who  were  lessees  of  the  Shu- 
benacadie Canal  Company,  and  consequently  not  one  adverse 
to  and  running  against  the  Company.  L.  P.  Fairbanks  says : — 
"The  land  in  dispute  was  in  possession  of  Stanford  in  1850; 
he  occupied  the  land  from  Hartshorne's  line  to  circular  dam,  and 
controlled  the  stream.  He  told  me  he  built  the  dams  and 
held  the  property  under  a  lease  which  was  to  expire  when 
Black's  lease  expired  in  1855.  He  told  me  he  had  hired  the 
property  from  Black,  who  told  him  that  he  (Black)  had  a  lease 
from  the  Shubenacadie  Company ;  that  Black  and  Hoster- 
man had  a  lease  from  the  Shubenacadie  Company,  and  the 
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only  property  he  claimed  was  lot  No.  1,  and  that  he  did  not 
own  the  stream  running  through  the  lot."  C.  W.  Fairbanks, 
another  witness  on  the  part  of  the  plaintiff,  says : — "  The  old 
Shubenacadie  Canal  Company  occupied  the  property  when  he 
first  knew  it,  and  Stanford  got  possession  of  the  locus  about 
1836."  He  adds  that  in  the  year  1843  he  saw  Stanford  there 
and  asked  him  what  he  held  of  the  Canal  property  and  how  he 
held  it.  Stanford  told  him  that  Black  and  Hosterman  had  a 
lease  from  the  Shubenacadie  Canal  Company  and  he  had  a 
lease  from  them  for  eighteen  years  at  a  rent  of  £100  for  that 
period,  payable  in  leather,  and  that  he  had  a  right  to  the  use  of 
the  water  and  the  land  from  his  own  land  to  the  circular  dam, 
i.  e,  from  the  northeast  line  of  the  Hartshorne  land  to  the 
circular  dam.  All  this  evidence  in  relation  to  Stanford's 
tenure  of  the  land  in  dispute  as  a  sub-lessee  of  Black  and 
Hosterman  was  received  subject  to  objection  made  at  the  trial 
by  defendant's  counsel ;  and  we  are  to  consider  whether  it  was, 
under  the  circumstances,  legally  admissible  or  ought  to  have  , 
been  rejected.  I  am  not  prepared  to  say,  on  reading,  the  case, 
Slattery  v.  PooUy,  6  M.  &  W.,  609,  though  this  is  a  different 
case  from  that,  that  the  evidence  was  inadmissible;  but  I 
cannot  help  saying  it  is  a  singular  and  significant  fact  that  no 
evidence  was  offered  by  the  plaintiff  at  the  trial  of  any  lease 
from  the  Shubenacadie  Canal  Company  to  Stanford  of  the 
land  in  dispute.  If  there  really  ever  was  such  a  lease  it  ought 
to  have  been  produced  or  some  sufficient  reason  given  for  its 
non-production  in  order  to  remove  any  doubt  naturally,  under 
the  circumstances,  resting  on  our  minds  as  to  the  existence  of 
such  a  document.  No  remark  or  verbal  statement  made  by 
Stanford,  who  is  not  here  to  speak  for  himself,  in  the  course 
of  casual  conversation  with  the  two  witnesses  last  named 
many  years  ago,  as  to  the  nature  of  the  tenure  of  the  land  he 
occupied,  can  or  ought  to  affect  the  possessory  title  which 
Stanford  acquired  under  our  Statute  of  Limitations,  chap.  100, 
R.  S.,  4th  series ;  for  it  is  clear  that  if  a  party  has  been  in  the 
actual  possession  of  land  for  twenty  years,  whether  advei-sely 
or  not,  without  payment  of  rent  or  any  written  acknowledg- 
ment of  title,  the  claimant  whose  original  right  of  entry 
occurred  above  twenty  years  before  the  bringing  of  the  action 
is  barred  by  section  19  of  that  Act.     That  Stanford   had 
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possession  of  the  land  in  dispute  for  a  mucb  longer  period 
•than  twenty  years  and  used  it  during  all  that  time  for  the 
purpose  of  his  business  as  a  tanner,  has  been  abundantly 
proved  by  several  witnesses  well  acquainted  with  the  locality, 
and  that  he  claimed  and  exercised  acts  of  ownership  over  this 
property  after  his  removal  therefrom,  and  up  to  the  time  of 
his  death,  without  payment  of  rent  or  making  any  written 
acknowledgment  of  title,  there  can  be  no  doubt.  Admitting 
then  what  I  believe  is  not  the  fact,  that  the  loous  in  quo  is 
within  the  west  line  or  boundary  of  what  was  originally  the 
Canal  property,  and  subsequently  of  the  inland  and  river 
Navigation  Company,  through  the  latter  of  whom  the  plaintiff 
claims,  I  have  come  to  the  conclusion,  after  considering  the 
whole  of  the  evidence,  that  the  verdict  cannot  be  sustained, 
because  the  evidence  on  the  part  of  the  defendant,  as  I  appre- 
hend it,  conclusively  shews  that  if  the  latter  Company  ever 
had  any  title  to  the  land  their  right  of  entry  therein  was 
barred  by  the  Statute  of  Limitations  at  the  time  they  executed 
a  deed  to  L.  P.  Fairbanks,  to  whom  for  that  reason  no  title  to 
the  disputed  land  ever  passed.  I  am  therefore  of  opinion  that 
judgment  must  be  entered  for  the  defendant  with  costs. 
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Plaistitp  let  to  the  defendant  a  dwellingr-house  for  the  terra  of  fire  yean  with  privilege  of 
renewinsr,  tinder  a  written  lease,  in  which  defendant  covenanted  to  surrender  the  premises  In 
as  good  condition  as  reasonable  wear  and  use  would  permit,  and  the  plaiutifT  agreed  to  permit 
defendant  to  remove  the  lower  front  room  windows,  lower  the  iloor,  substitute  a  shop  front, 
and  make  such  alterations  as  he  might  require  for  the  completion  of  a  shop.  Defendant  made 
the  alterations,  and  at  the  end  of  the  term  quit  the  premises,  having  removed  the  counters 
and  shelving,  bnd  a  lead  pipe  and  sinlc.  The  Judge  of  the  County  Court  decided  that  the 
defendant  hod  a  right  to  renove  these  articles  as  trade  fixtures,  and  plaintiff  appealed  on  the 
ground  that  it  was  against  law  and  evidence.  The  rule  for  appeal  was  taken  December  3, 1879, 
and  on  December  U,  1880,  defendant  moved  for  leave  to  amend  the  grounds  so  as  to  raise  the 
question  as  to  the  right  to  remove  these  articles  as  fixtures. 

Held,  that  the  amendment  could  not  be  allowed,  and  that  the  judgment  below  was  correct ; 
per  McDonald,  J.,  that  the  question  as  to  the  right  to  remove  the  articles  was  one  of  fact* 
upon  which  the  determination  of  County  Court  Judge  could  not  be  disturbed,  unless  upon  an 
overwhelming  preponderence  of  evidence ;  per  Weatuerbe,  J.,  that  the  Judge  had  rightly 
determined  that  the  articles  were  fixtures,  which  the  tenant  had  a  right  to  remove,  and  this 
was  the  point  upon  which  the  case  turned. 
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This  cause  came  before  the  Court,  on  appeal  from  the  fol- 
lowing decision  of  Johnstone,  J.,  of  the  County  Court  for' 
Halifax : — 

The  plaintiff's  claim  is  for  waste,  1st,  in  removing  fixtures, 
and  2nd,  suffering  doors,  windows,  floors  and  roof  to  become 
ruinous  for  the  want  of  needful  and  necessary  repairs,  and  not 
delivering  up  premises  as  received.  The  fixtures  are  of  two 
kinds,  those  relating  to  the  trade  of  the  defendant,  as  the 
shelving,  counters,  &c.,  and  a  sink  and  piping.  A  tenant  is 
permitted  to  carry  away  all  such  fixtures  of  a  chattel  nature 
as  he  has  himself  erected  on  the  demised  premises  for  the 
purpose  of  carrying  on  trade ;  L,  iZ.,  3  ExcLy  257.  As  regards 
the  others,  Gibbs,  J.,  in  Lee  v.  Rodden,  7  Taunt.,  181,  says 
that  it  is  in  the  power  of  the  tenant  to  reduce  chattels  fixed 
to  the  freehold  to  chattels  again  by  severing  them  during  his 
term,  and  instances  among  other  things  wainscots  screwed  to 
the  wall,  and  Holt,  C.  J.,  in  Poole's  case,  1  Salk,  368,  says 
these  trade  fixtures  may  be  removed  not  by  virtue  of 
any  special  custom,  but  by  the  common  law,  to  encourage 
industry  and  in  favor  of  trade.  I  think  it  doubtful  whether 
any  of  these  articles  were  so  affixed  to  the  freehold  as  to 
make  them  fixtures  in  the  eye  of  the  law,  but  whether 
or  no,  the  tenant  in  removing  them  during  his  term  only 
exercised  a  right  he  possessed  under  the  law.  The  lease  gave 
the  tenant  permission  to  remove  lower  front  room  windows, 
lower  the  floor,  substitute  shop  front,  and  to  make  such  alter- 
ations as  were  required  for  the  completion  of  shop.  I  am  of 
opinion  that  the  defendant  was  licensed  to  pull  down  doors 
and  windows,  and  to  cut  a  door  through  the  partition  from 
the  back  to  the  front  room.  No  charge  was  made  against  the 
tenant  for  closing  up  the  doorwaj'^  leading  from  the  front 
room  into  the  hall. 

As  regards  the  second  charge  of  waste,  the  tenant  cove- 
nanted in  the  lease  to  surrender  the  premises  in  as  good  state 
and  condition,  (not  as  he  received  them),  but  as  reasonable 
wear  and  use  would  permit.  Under  this  covenant  the  tenant 
was  only  bound  to  leave  the  premises  in  fair  tenantable 
repair,  he  did  not  render  himself  liable  for  natural  and 
unavoidable  decay.    I  cannot  see  under  that  covenant  how 
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the  tenant  can  be  held  answerable  for  the  ashes  left  in  the 
yard,  or  for  not  papering  behind  where  the  shelving  was,  or 
for  not  repapering,  as  after  ten  years  the  walls  with  the  most 
reasonable  wear  and  use  would  require  repapering. 

The  lease  being  silent  as  to  repairs,  there  is  an  implied 
contract  to  repair  arising  out  of  the  relation  of  landlord  and 
tenant,  but  this  only  obliges  the  tenant  to  make  fair  and 
tenantable  repairs,  not  to  make  substantial  repairs,  such  as  to 
put  on  new  roofing,  new  floors,  or  the  like.  Nor  is  he  bound 
to  make  general  repairs ;  and  the  question  raised  under  this 
covenant  is  whether  the  premises  have  been  kept  in  substan- 
tial repair,  and  in  view  of  all  the  evidence  I  cannot  sa}'  they 
have  not  been  so  kept.  At  the  trial  I  thought  that  the 
admission  of  the  defendant  that  the  roof  leaked  and  that  the 
glass  in  the  door  between  the  shop  and  back  room  had  been 
broken  might  possibly  be  a  peg  on  which  the  plaintifl'  might 
hang  a  verdict,  but  on  reflection  I  do  not  think  such  to  be  the 
case.  Waste  is  a  spoil  or  destruction  to  the  damage  of  him 
in  remainer  or  reversion,  and  it  must  be  made  clear  that  the 
plaintiff  has  been  actually  damaged  by  diminishing  the  value 
of  the  property.  What  occasioned  the  leak,  or  the  nature  or 
extent  of  it  was  not  shown,  nor  that  the  plaintiff  was  injured 
thereby  and  the  tenant  was  under  no  obligation  to  shingle  the 
roof.  As  regards  the  glass, — if  glass  windows  be  broken  or 
carried  away,  although  glazed  by  the  tenant  himself,  it  is 
waste,  for  the  glaas  is  part  of  the  house  ;  the  sash  or  panel  in 
the  door  was  not  removed  but  the  broken  glass  was  not 
replaced.  If  the  defendant  had  found  the  glass  in  the  window 
on  taking  possession  the  case  would  have  been  stronger 
against  him,  but  he  put  the  door  in  himself  under  the  license 
in  his  lease,  and  the  glass  having  got  broken  he  did  not 
require  to  repair  it,  as  he  covered  the  window  with  patent 
medicine  advertisements.  Supposing  defendant,  after  having 
put  a  door  in,  had  found  it  more  convenient  or  necessary  to 
take  out  the  windows  and  panel  the  door  up,  that  would  not 
be  waste ;  nor  would  it  have  been  waste  if  his  business  harl 
required  his  moving  the  glass,  and  •so  leaving  an  opening 
between  the  two  rooms,  and  I  cannot  see  that  the  plaintiff  has 
much  right  to  complain  because  his  tenant  found  it  more 
conducive  to  his  interests  to  cover  the  door  with  advertise- 
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ments  than  to  put  in  glass.  Ovady  on  Fixtures,  470,  says  it 
is  not  nsual  for  surveyors  to  charge  for  cracked  glass  as  dilapi- 
dation ;  it  would  appear,  however,  that  as  the  tenant  is  bound 
to  leave  the  premises  as  he  found  them,  he  ought  to  replace 
all  cracked  glass.  Herp  the  tenant  was  not  bound  to  leAve 
the  premises  as  he  found  them  ;  he  found  no  door  there  but 
put  it  in  himself.  Upon  the  whole  I  am  inclined  to  put  the 
glass,  as  well  as  many  other  of  the  plaintiff's  charges,  in  the 
category  of  what  Taylor  in  his  work  on  Landlord  and  Tenant 
denominates  fancied  injuries,  such  as  a  crack  in  a  pane  of  glass, 
or  the  like,  which  the  tenant  under  the  covenant  to  repair  is 
not  bound  to  make  good.  I  do  not  see  that  the  plaintiff  has 
made  out  a  case  entitling  him  even  to  nominal  damages,  and 
I  therefore  give  judgment  for  defendant. 

The  following  are  the  provisions  of  the -lease  referred  to  in 
the  judgment  of  the  learned  County  Court  Judge  : — 

At  the  expiration  of  the  said  term  the  said  Henry  A. 
Taylor  will  quit  and  surrender  the  premises  hereby  leased  in 
as  good  state  and  condition  as  reasonable  wear  and  use  thereof 
will  permit ;  and  the  said  John  Laidlaw  does  covenant  that 
the  said  Hfinry  A.  Taylor,  on  paying  the  yearly  rent  and 
performing  the  covenants  aforesaid,  shall  and  may  peaceably 
and  quietly  have,  hold  and  enjoy,  the  said  leased  premises  for 
the  term  herein  named,  with  the  privilege  of  again  renewing 
the  lease  for  the  aforesaid  number  of  years  and  at  the  same 
rent.  And  the  said  John  Laidlaw  doth  hereby  agree  to  per- 
mit and  allow  the  said  Henry  A.  Taylor  to  remove  the  lower 
front  room  windows,  lower  the  floor,  and  substitute  a  shop 
front  therefor,  and  to  make  such  alterations  as  the  said 
Henry  A.  Taylor  may  require  for  the  completion  of  a  shop. 

The  rule  for  appeal  was  taken  on  the  ground  that  the 
judgment  was  against  law  and  evidence. 

A  rule  nisi  was  taken  to  amend  the  grounds  of  appeal, 
which  was  argued  December  18th,  1880,  before  SiR  William 
Young,  0.  J.,  DEsBARRfis,  Smith,  James  and  Weatherbe,  J  J. 

McCoy,  Q.  0.,  for  rule. — The  Act  of  1874?  only  required 
the  grounds  of  appeal  to  be  stated,  but  by  the  Act  of  1^80 
they  must  be  specially  stated.    Where  there  is  a  doubt  about 
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the  sufficiency  of  the  grounds  it  is  better  that  this  application 
should  be  made.  6  H.  <b  N,,  232,  An  act  in  reference  to 
procedure  applies  to  all  causes,  whether  commenced  before  or 
after  the  passage  of  the  act.  (Weatherbe,  J. — All  the  cases 
are  collected  in  the  Queen  v.  Taylor,  1  Sup.  Court  Reps.,  65.) 

Motion,  Q.  £7.,  contra. — The  Judge  allowed  the  appeal  on 
specified  grounds,  which  this  amendment  will  entirely  change. 
The  case  is  different  from  that  of  a  rule  taken  under  the 
statute.  The  statute  has  a  retrospective  effect  only  in  matters 
of  procedure.  The  intention  was  to  enable  an  irregularity  to 
be  amended,  and  not  to  add  new  points.  It  would  be  unjust 
to  allow  the  amendment  when  all  the  facts  are  not  before  the 
Court.  The  counsel  has  set  it  out  in  his  affidavit  that  the 
grounds  are  sufficient.  I  would  lay  a  great  deal  of  stress  on 
the  fact  that  the  clause  of  the  statute  does  not  give  the  power 
contended  for.  C.  A.  V. 

The  appeal,  now,  (January  28th,  1881,)  came  on  for  argu- 
ment before  McDonald,  Smith,  James  and  Weatherbe,  J  J. : 

McCoy,  Q,  (7.,  for  appellant,  applied  for  leave  to  amend  the 
rule  by  stating  the  grounds  specifically.  The  house  was  a 
dwelling-house  in  the  first  instance,  and  the  lease  was  for  five 
yeai-s,  with  permission  to  alter  the  premises  into  a  shop.  For 
this  purpose  the  floor  was  lowered,  a  shop  front  put  in,  and 
the  front  room  connected  with  the  back  by  a  door.  The  door 
when  put  in  contained  glass  panels.  The  glass  got  broken 
and  was  never  repaired.  The  evidence  shows  that  the  building 
sustained  damage  in  consequence  of  a  leak.  The  tenant  was 
bound  to  stop  it,  being  a  tenant  for  years.  The  covenant  to 
leave  in  good  condition  applied  to  the  altered  condition  of 
affairs.  The  damage  complained  of  is  the  removal  of  a  sink 
and  lead  pipe,  the  removal  of  shop  fittings,  such  as  counters, 
&C.,  non  repair,  &c.  I  merely  wish  to  raise  the  question  as 
regards  the  fixtures. 

Atty.  General,  contra. — Something  more  than  merits  must 
be  shown  to  entitle  to  the  amendment.  The  rule  was 
taken  on  •the  3rd  December,  1879,  and  the  amendment 
was  not  moved  for  until  December  14th,  1880,  more  than 
twelve  months  subsequently.    In  the  meantime  the  necessity 
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for  a  specific  statement  of  grounds  had  been  fully  discussed. 
Mr.  Longley,  who  moved  for  the  appeal,  was  the  attorney  in 
the  cause,  and  heard  the  judgment  and  the  grounds  on  which 
it  proceeded.  If  an  amendment  can  be  allowed  in  this  case  I 
do  not  see  where  it  can  be  refused.  (McDonald,  J. — If  the 
decision  below  was  against  law  I  think  we  should  allow  the 
amendment.  Weatherbe,  J. — A  tenant  has  the  right  to 
remove  trade  fixtures.) 

McCoy,  Q.  C, — Only  within  his  term ;  but  admitting  the 
right  to  remove  trade  fixtures,  I  do  not  admit  that  it  applies 
here.  The  defendant  altered  the  character  of  the  premises 
with  a  view  of  benefiting  the  inheritance.  Z.  iJ.,  7  C.  P.,  337. 
In  this  case  it  was  held  that  a  counter  put  in  by  a  tenant  was 
not  removable.  (Weatherbe,  J. — What  about  costs  ?)  If  the 
Court  thinks  I  should  pay  the  costs  of  any  amendment,  of 
course  I  will  do  it.  (Atty.  General. — I  oppose  the  amendment, 
but  in  saying  I  will  go  on  even  if  the  amendment  is  allowed, 
I  don't  think  costs  should  be  allowed  if  the  plaintiff  succeeds 
on  the  new  grounds.)  The  statute  is  explicit  that  if  the 
Court  are  of  opinion  that  substantial  justice  would  be  done 
by  permitting  the  amendment  it  will  be  made.  Whether  the 
articles  are  fixtures  or  not  depends  altogether  upon  the  intent 
with  which  the  alteration  was  made.  The  law  depends  on 
the  facts  of  the  particular  case.  Here  was  a  case  of  a  dwelling- 
house  converted  into  a  shop.  What  was  the  intention  ?  Was 
it  to  benefit  the  inheritance,  or  was  it  that  the  articles  were 
placed  in  the  shop  to  be  used  independently  as  chattels; 
Grady  on  Fixtares,  16,  17,  67,  77.  He  was  bound  to  leave 
the  premises  in  the  same  state  of  repair  as  he  received  them. 
How  could  he  do  this  if,  after  converting  the  premises  into  a 
shop,  he  was  at  liberty  to  dismantle  it  bj''  removing  everything 
whict  constituted  the  shop  ?  Either  he  should  ha^^e  left  it  a 
shop  or  reconverted  it  into  a  dwelling-house;  6  EaxL,  312; 
3  Pugsley,  358,  360.  The  intention  was  not  to  make  a  shop 
for  Mr.  Taylor,  but  a  permanent  shop.  The  alteration  of  the 
dwelling-house  into  a  shop  indicated  the  intention  to  benefit  the 
inheritance.  A  shop  does  not  consist  of  a  window  and  a  front 
door.  If  he  was  to  leave  it  in  its  altered  condition  he  must 
leave  it  as  a  shop.  The  purpose  of  the  annexation  and  the 
character  of  the  chattel  must  be  considered ;  Grady,  p.  19.    A 
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permanent  fixing  is  not  necessary.  Where  the  chattel  is  fixed 
to  the  freehold,  and  in  use  with  it,  it  is  presumed  to  belong  to 
the  freehold  until  the  tenant  exercises  his  right  of  removal, 
which  must  be  during  his  tenancy.  The  object  of  the  annexa- 
tion must  be  determined  by  the  object  of  the  moveable  and 
immoveable  objects  combined ;  6  Exch.,  310 ;  i.  i?.,  7  (7.  P., 
335,  336,  337, 

The  lease  was  for  five  years,  and  was  then  verbally 
renewed.  If  the  fixtures  could  have  been  removed  at  all,  it 
must  have  been  at  the  end  of  the  first  five  years.  The  only 
right  to  remove  was  within  that  time.  The  lease  could  not 
be  extended  by  a  new  lease.  It  could  not  be  renewed  ver- 
bally unless  under  the  statute  for  three  years  or  from  year  to 
year ;  Smith  <t  Soden,  203  ;  Taylors  Landlord  and  Tenant, 
552 ;  Grady,  108. 

McDoNAiD,  J. — We  are  all  of  opinion  that  the  amend- 
ment cannot  be  allowed  ;  that  the  case  is  not  one  contemplated 
by  the  statute.  I  think  the  judgment  below  was  correct. 
The  tenancy  was  one  which  could  be  extended  to  ten  years 
under  the  terms  of  the  lease,  being  liable  to  be  determined  at 
the  end  of  five  years  by  Taylor  but  not  by  Laidlaw.  The 
question  in  regard  to  the  right  to  remove  the  articles  the  sub- 
ject of  the  auction  was  one  of  fact,  and,  having  been  determined 
by  the  Judge  below,  we  cannot  disturb  his  finding  unless  on 
an  overwhelming  preponderance  of  evidence. 

Weatherbe,  J  — The  question  whether  the  articles  removed 
were  or  were  not  fixtures  is  the  point  upon  w^hich  the  case 
turns.     That  I  think  the  Judge  below  has  correctly  decided. 

Rule  dischai^ed. 


11 
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Plaintiff's  action  was  brought  in  the  County  Court  to  recover  professional  fees,  tf 
solicitors,  attorneys  and  barristers.  The  principal  question  of  fact  was  as  to  the  services 
covered  by  a  sum  of  $100  paid  by  defendant  to  plaintiffs,  upon  which  the  evidence  was  con- 
flicting. The  Judgment  below  was  for  plaintiff ;  and  defendant,  having  appealed,  applied, 
after  the  cause  had  been  one  term  on  the  docket  and  had  become  a  remanet,  to  amend  the 
grounds  of  appeaJ  under  section  104  of  the  County  Court  Act  of  1880,  by  adding  the  ground 
that  barristers  had  no  right  to  recover  for  professional  services.  The  Court  refused  the  amend- 
ment, and  held  on  the  merits,  tliat  the  evidence  was  not  strong  enough  to  Justify  them  in  dis- 
turbing the  Judgment 

This  was  an  action  brought  in  the  County  Court  by 
Messrs,  Motton,  McSweeney  &  Fielding  for  a  professional 
account  due  by  the  defendant  to  the  plaintiffs  as  solicitors, 
attorneys,  and  barristers.  The  following  decision  was  pro- 
nounced by  Johnstone.  J.,  of  the  County  Court: — 

This  was  an  action  for  a  professional  account    The  fourth 
ground  of  defence  is  that  the  claim  is  for  services  rendered  as 
barristers  and  counsel,  that  the  charges  are  not  in  the  tariff 
and,  therefore,  not  recognized  by  law.    If  the  contention  of 
Mr.  McCoy  at  the  trial  be  correct  it  will  revolutionize  profes- 
sional business  in  this  Province,  and  possibly  injuriously  affect 
professional  gentlemen  themselves,  but  I  do  not  think  that 
the  English  rule  in  its  strictness  is  applicable  to  the  circum- 
stance^  of  this  country,  where  the  division  between  attorney 
and  barrister  is  not  recognized  ;  and  the  Legislature  would 
seem  to  have  been  of  the  same  opinion,  for  in  the  attorney's 
fees  they  allow  counsel  fees  to  be  taxed  which  are  taxed  for 
the  attorney  and  cannot  be  considered  in  the  light  of  honor- 
ariums.   The  English  rule  a^  I  apprehend  it  is  that  a  barrister 
cannot  maintain  an  action  for  remuneration  for  advice  or  advo- 
cacy in  matters  of  litigation,  but  this  does  not  apply  to  matters 
unconnected  with  and  not  ancillary  to  litigated  business,  and 
I  do  not  think  that  any  of  the  charges  in  plaintift^s  account 
come  strictly  under  the  denomination  of  charges  in  litigated 
matters.      The   chief  contest   was   whether   the   $100    paid 
plaintiff  covered    other  services    than    those   before  Judge 
Weatherbe,  when  defendant  took  the  benefit  of  our  Pro- 
vincial Act.     McSweeney  says  that  the  $100  was  paid  as  a 
retainer  in  the  proceedings  before  Judge  Weatherbe  alone, 
that  at  the  time  of  the  agreement  defendant  said  he  wanted 
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Mr.  Motton  to  act  for  him  before  Judge  Weatherbe.  The 
first  part  of  Brennan's  examination  does  not  materially  differ 
from  this ;  he  says  he  asked  "  what  they  would  take  to  put 
hioi  through  his  insolvency  proceedings  till  he  got  his  dis- 
charge." This  would  still  leave  it  in  doubt  what  insolvency 
proceedings  were  intended,  though,  as  no  other  proceedings 
were  mentioned  at  the  time  than  those  before  Judge 
Weatherbe,  the  fair  inference  is  in  favor  of  McSweeny's  con- 
tention. Further  on  defendant  testifies  that  "the  $100  was  to 
cover  proceedings  before  Judge  Weatherbe,  and  attending 
meetings  and  representing  any  ci-editors  that  were  favorable 
to  him  through  his  insolvency."  If  such  was  in  Brennan's 
mind  he  does  not  appear  to  have  clearly  stated  it.  Had  the 
defendant  called  his  brother  George  he  might  have  been  able 
to  have  cleared  the  difference  up  as  to  what  discharge  was 
meant, — according  to  defendant  he  was  present  when  George 
paid  the  SlOO  and  said,  "  Mac,  w^ill  there  be  any  other  charge 
against  me  ?"  to  which  McSweeney  replied,  **no,"  and  said  that 
would  be  the  only  charge,  until  defendant  got  his  discharge.  As 
the  matter  stands  I  think  that  the  correct  inference  is  that  the 
SlOO  paid  was  only  to  cover  the  insolvency  proceedings  before 
Judge  Weatherbe,  and,  though  the  amount  may  seem  large, 
it  was  not  known  at  the  time  how  long  the  proceedings  would 
take,  or  what  character  they  would  assume,  and  a  barrister  is 
sometimes  paid  a  fee  to  pi-event  his  being  employed  on  the 
opposite  side. 

There  are  some  items  in  the  account  which  I  think  are  too 
large  and  which  I  have  reduced.  Chitty  in  his  General 
I^rcbctice  says  that  a  Judge  may  try  the  propriety  of  charges 
not  coming  under  the  head  of  taxable  items.  I  deduct  the 
first  item,  ^'attending  before  Judge  Weatherbe,  $5,"  as  I  think 
that  was  covered  by  the  $100  retainer.  I  deduct  the  item  $5, 
Dec.  14,  "consultation  about  Townsend  &l  Gardner  matters  ;" 
also  item  December  31,  So  "consultation  with  Samuel  Matheson 
&  Bro. ;"  I  deduct  $10  from  the  charge  January  2, "  attending 
at  argument  as  to  appointing  assignee  ;"  I  deduct  $2.50  from 
item  January  10,  as  it  does  not  state  how  many  meetings, — 
being  $27.50  in  the  whole,  and  I  give  the  plaintiff  judgment 
for  $5a 
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Defendant  appealed  from  this  judgment  on  the  grounds 
that  it  was  against  law  and  evidence,  that  attorneys  had  no 
legal  right  to  i*ecover  for  work  done  as  attorneys  which  is  not 
taxable  by  the  Court,  and  that  one  of  the  plaintiffs  was  not 
an  attorney  of  the  Court,  and,  therefore,  this,  being  a  joint 
action,  would  not  lie. 

On  the  opening  day  of  the  term  Longley  moved  to  amend 
grounds  of  appeal  by  adding  the  ground  that  barristers  have 
no  right  to  recover  for  services. 

Fielding,  contra. — The  amendment  should  have  been 
moved  for  at  the  last  term.     The  cause  is  a  remanet. 

Weatherbe,  J, — There  is  no  merit  in  such  a  ground.  I 
think  there  should  be  a  good  reason  given  for  the  amendment 
I  am  opposed  to  the  amendment.  I  don't  think  the  act  allow- 
ing amendments  was  intended  to  have  an  ex  post  facto 
application. 

The  Court  granted  a  rule  nisi  which  was  argued  December 
18th,  1880,  before  Sir  Wm.  Young,  C.  J.,  DesBarres,  Smith, 
James  and  Weatherbe,  JJ. 

AttoToey  General  for  rule. — The  application  is  made  under 
section  104  of  the  County  Court  Act  of  1880.  Section  115 
contains  the  repealing  clause, — procedure  in  relation  to 
appeals  is  to  be  in  all  cases  regulated  by  this  act. 

Fielding,  contra. — This  is  not  such  a  case  as  entitles  a 
party  to  amend.  The  only  affidavit  is  that  of  an  attorney, 
and  it  is  only  as  to  a  question  of  law  and  not  as  to  merits. 
Section  104  gives  a  discretion,  but  this  is*  not  a  case  for  its 
exercise.  (YouNG.  C.J. — It  is  a  plain  mistake  on  the  face  of 
it.  Have  we  no  power  to  rectify  it  ?)  The  question  is  whether 
any  injustice  will  be  done.  The  section  cannot  apply  in  the 
appeal  court.  The  appeal,  was  previous  to  the  passage  of  the 
act.  The  act  might  apply  to  regulate  procedure  in  the 
County  Court 

Attorney  General  in  reply. — I  would  like  your  lordships 
to  look  at  the  judgment  appealed  from.  When  a  counsel 
deliberately  passes  by  a  point  below  he  should  be  prevented 
from  taking  it  above.  But  Mr.  Longley  was  a  stranger  to  the 
cause.    The  statute  provides  for  the  very  case  of  an  omission. 

C.  A.  V. 
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The  cause  now,  (January  31  st,  1881,)  came  on  for  argu- 
ment of  the  appeal,  before  DesBarres,  McDonald,  James 
and  Weatherbe,  JJ. 

McCoy,  Q.  C.y  for  appellant. — Motton  was  acting  on  behalf 
of  the  creditors  in  insolvency.  The  Judge  finds  that  the  SlOO 
was  for  attendance  before  Weatherbe,  J.,  in  the  face  of  the 
bill  rendered  by  McSweeney  of  five  dollars  for  the  attendance 
before  Weatherbe,  J.  How  can  the  $100  be  for  a  couple  of 
hours'  attendance  before  Weatherbe,  J.,  when  they  only 
charge  five  dollars  for  it  ?  McSweeney  was  the  only  person 
present  at  the  bargain  beside  George  Brennan,  and  the  charge 
made  in  the  bill  of  five  dollars  shows  his  understanding 
of  it.  It  is  incredible  that  he  would  accept  the  $100  for  ser- 
vices for  which  in  his  bill  he  only  charges  five  dollars. 
Brennan's  testimony  is  that  the  8100  was  for  all  the  work 
connected    with    the    insolvency,    including    the   discharge. 

McSweeney  is  one  of  the  plaintiffs  and  he  is  not  an 
attorney  of  this  Court.  It  is  a  joint  action,  and  if  this  ground 
is  good  there  is  a  misjoinder.  (Weatherbe,  J. — They  do  not 
lecover  anything  as  attorneys.)     13  C.  B.,  N,  S,,  G77. 

-R^  J^y.  Q'  (^'7  (contra)  was  not  called  upon. 

DesBarres,  J. — We  have  concluded  not  to  grant  the 
amendment.  McDonald,  J. — The  Judge  of  the  County 
Court  has  found  in  favor  of  the  plaintiffs  on  the  question  of 
the  $100  paid  and  the  effect  of  the  amendment,  if  granted, 
-would  be  to  deprive  the  plaintiffs  of  the  price  of  work  actually 
done.  As  regards  the  merits,  I  think  the  evidence  is  not 
strong  enough  to  justify  us  in  disturbing  the  judgment  of  the 
Judge  of  the  County  Court. 


vVIER  V.  WALKER. 

Aptbal  from  the  decUion  of  a  Judge  at  Chambers  sotting  aside  pleas,  allowed  with  costs. 

This  cause  was  argued  January  26th,  1881,  before 
McDonald,  Smith,  James  and  Weatherbe,  JJ. 

W'ier  and  Bent  entered  into  an  agreement  to  submit 
matters  in  difference  between  them  to  arbitration,  and  def end- 
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ant  guaranteed  the  former  the  payment  of  any  award  made 
against  the  latter.  Two  arbitratora  were  appointed,  who 
were  to  agree  upon  a  third.  They  failed  to  do  so,  and  a  third 
arbitrator  was  appointed  by  the  Court.  An  award  was  made 
by  the  arbitrator  so  appointed  and  one  of  the  original  arbi- 
trators, in  the  plaintiffs  favor  for  $178,  to  recover  which  he 
brought  his  action  against  defendant.  Defendant  pleaded 
want  of  consideration,  that  the  submission  was  a  rule  of  court 
and  should  have  been  enforced  as  such,  that  the  third  arbi- 
trator had  been  improperly  appointed,  that  there  had  been  a 
gross  mistake,  &c.  The  pleas  were  set  aside  by  Sir  William 
Young,  C.J.,  at  Chambers,  and  from  his  decision  the  present 
appeal  is  taken. 

•Ktgffty,  Q,  C,  in  support  of  appeal.-r-I  contend  that  the  agree- 
ment was  not  binding,  there  being  no  consideration.  None  is 
expressed  in  the  guarantee.  The  submission  was  made  a  rule 
of  court.  The  plaintiff  was  bound  then  to  come  into  coui-t 
and  enforce  it  by  execution.  The  meaning  of  the  statute  is 
that  the  arbitrators  by  their  action  shall  make  it  impossible 
to  appoint  a  third  arbitrator  by  their  failure  to  agree,  upon 
which  an  application  shall  be  made  to  the  court,  who  shall 
make  the  appointment.  The  arbitrators  here  were  not  notified 
to  appoint  an  arbitmtor,  but  they  were  served  with  a  list  of 
persons  by  Wier,  and  notified  that  unless  within  sev«i  days 
they  selected  one  of  these  persons  named,  or  nominated  some 
one  else  to  whom  he  would  agree,  an  application  would  be 
made  to  the  court. 

(SedgevncJc. — The  arbitrators  could  no!  agree.  Weatherbb, 
J. — That  was  not  a  notice  under  the  statute  at  all.  McDonald, 
J. — You  limited  the  arbitrator  to  such  persons  as  you  would 
accept.)  Another  ground  is  that  the  rule  nisi  had  expired 
before  it  was  made  absolute.) 

Sedyewicky  contra. — It  was  not  necessary  to  have  a  rule 
nisi  ;  the  only  question  is  whether  the  other  party  was  heard. 
It  is  enough  that  there  was  an  argument.  If  both  parties 
went  in  the  first  instance  and  argued  the  rule  nisi  it  might 
be  made  absolute.  (Weatherbe,  J. — It  may  be  that  here 
the  argument  was  that  the  rule  nisi  had  expired.  The  rule 
nisi  having  expired  previous  to  the  date  of  the  argument. 
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there  should  be  something  in  the  rule  Absohite  to  indicate 
that  there  was  assent.   One  or  two  words  would  have  sufficed.) 
The  fact  that  Mr.  Rigby  appeared  and  argued  the  rule  nisi 
would  be  a  waiver  of  such  an  objection.     (Weatherbe,  J. — 
Probably  3'ou  are  right,  but  there  must  be  authority.)     There 
is  no  duplicity  or  uncertainty  or  argumentativeness  alleged  in 
relation  to  the  pleas  which  would  necessitate  an  application 
to  have  the  pleas  amended.     The  allegation  is  that  the  pleas 
are  false.    (Weatherbe,  J. — Have  you  served  the  two  arbi- 
trators  with  notice  to  appoint  a  third  ?)      Yes.     The  only 
question  can  be  as  to  the  words,  "  who  shall  be  accepted  by 
by  me."    Where  a  Judge  at  Chambers  is  satisfied,  admitting 
everything  that  the  defendant  pleads,  that  the  plaintiff  must 
recover,  he   must   set  aside   the   pleas ;   Brown   v.    Harris^ 
1  R.  &  G.,  14.     That  there  may  be  a  difficult  question  of  law 
makes  no  difference.     The   question    is  whether  there  is  a 
question  of  fact  which  should  be  sent  to  a  jury.     In  regard  to 
the  appointment  of  the   arbitrator,   I   produce   a  notice  to 
appoint,   and  an  order  of  the   court  showing  it  was  done. 
(Weatherbe,  J. — If  you  set  out  particularly  the  manner  in 
which  the  order  was  obtained,  and  it  is  traversed,  you  must 
prove  the  particulars  alleged.)     I  differ  from  your  lordship. 
There  is  no  dispute  as  to  what  took  place,  but  only  as  to  the 
effect.    There  is  no  dispute  about  the  service  of  the  notice, 
which  is  clearly  a  notice  to  appoint  an  arbitrator.     Some  of 
pleas  are  clearly  bad.     (Smith,  J. — If  one  is  good  we  cannot 
sustain  the  order.     McDonald,  J. — You   might  have  taken 
an  order  to  set  aside  some  of  the  pleas.)     Y9ur  lordships  may 
order  that  some  of  the  pleas  must  be  set  aside.     The  notice  to 
appoint  the  arbitrator  was  sufficient.    (Weatherbe,  J. — It 
was  a   notice  merely  to  appoint  a  person  who  should  be 
acceptable  to  Wier.)    It  is  capable  of  being  construed  to  mean 
that  any  man  named  by  the  arbitrators  will  be  accepted  by 
him,  provided  they  do  not  accept  any  of  the  parties  suggested 
by  him.     The  consideration  was  the  agreement  to  refer  the 
cause  of  action  to  arbitration,  and  the  giving   security  by 
Wier  to  Bent.     We  were  put  in  a  different  position.     I  admit 
that  defendant's  undertaking  is  not  good  without  security. 
Walker  received  nothing,  but  we  suffered  loss.     The  consid- 
eration may  be  benefit  to  Walker  or  injury  to  Wier.    If  your 
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lordships  are  against  me  it  is  not  a  case  in  which  we  should 
be  called  upon  to  pay  costs. 

McDonald,  J. — We  are  all  of  opinion  that  the  rule  below 

cannot  be  upheld,  and  must  give  costs  unless  you  can  show 

us  some  authority  to  the  contrary. 

Rule  absolute. 
■» 

On  a  subsequent  day   before    DesBarres,   McDonald, 

Smith,  James  and  Weatherbe,  JJ., 

mg^Vy  Q'  0,,  submitted  the  rule. 

Sedgeivick  opposed  the  giving  of  costs,  citing  Gunn  v. 
Kandicky  where  under  similar  circumstances  on  an  appeal 
from  a  Judge  at  Chambers  no  costs  were  given. 

McDonald,  J. — I  have  no  doubt  this  is  a  proper  case  for 
costs.  I 

James,  J. — Mr.  Rigby  has  obtained  his  rule  absolute  and         | 
he  should  have  costs  unless  there  is  some  good  reason  to  the 
contrary. 

Rule  absolute  with  costs. 


McDonald  v.  mcdougall. 

Appellant  moved  last  term  to  tmnsmit  the  papers  to  the  County  Court  at  Port  Hood  to 
be  certified,  which  was  refused.  The  motion  was  renewed  this  term  under  the  statute  of  ISSO, 
passed  since  last  term.  The  Court  refused  a  rule.  Appellant  then  moved  to  dismiss  his  appeal, 
and  a  rule  was  granted  dismissing  the  appeal  with  costs  to  the  time  the  motion  was  made. 

Before  Sib  W.  Young,  C.J.,  and  McDonald,  Smith,  James 
and  Weatherbe,  JJ. 

Meagher  moved  to  make  absolute  a  rule  to  transmit  the 
papers  to  the  Judge  of  the  County  Court,  Port  Hood,  for  the 
purpose  of  having  them  certified.  (James,  J. — Was  the  cause  on 
the  docket  last  term  ?)  Yes.  But  the  csiHQoi  Winchester  v.  Rohlee. 
{ante,  88,)  was  an  older  case  than  this,  and  I  should  not  be 
prejudiced  because  I  moved  last  year  and  failed  on  account  of 
the  state  of  the  law,  when  parties  who  showed  no  diligence 
whatever  have  been  permitted  to  avail  themselves  of  the 
statute.    I  moved  last  year  under  a  different  state  of  facts. 
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I  am  not  asking  that  the  judgment  of  last  year  should  be  set 
aside,  but  that  the  Court  should  act  on  the  statute  since  passed. 
(Sir  W.  Young,  C.J. — We  refused  last  year  because  we  had 
not  the  power.)  I  could  not  enter  the  cause  on  the  docket 
previous  to  making  this  motion  without  running  the  risk  of 
having  it  dismissed  with  costs. 

Atty,  General. — There  is  nothing  certified  but  the  evidence 
and  judgment.  The  appeal  was  abandoned  last  year,  and  it 
was  not  the  intention  of  the  statute  to  revive  causes  that  were 
dead. 

Sir  W.  Young,  C.J. — It  is  a  hard  case,  but  w^e  are  all  of 
opinion  we  cannot  touch  it. 
Rule  refused. 

Meagher  then  moved  to  dismiss  his  appeal. 

Atiy.  General  assented  to  the  motion. 

Atty.  Generalnow,  (February  19, 1881,)  before  DesBarre.s, 
McDonald,  Smith,  James  and  Weatherbe,  JJ.,  submitted 
a  rule  dismissing  the  appeal  and  remitting  papers,  &c.,  with 
costs,  to  the  time  when  the  motion  to  dismiss  was  made. 

Meagher. — If  there  was  no  appeal  there  can  be  no  costs  ; 
H  C,  B.y  298.  The  whole  difficulty  was  caused  by  the  Judge 
below  not  doing  his  duty  in  certifying  the  papers. 

Atty.  General — There  is  an  appeal,  and  the  Court  had 
jurisdiction.  The  only  difficulty  is  that  Mr.  Meagher  did  not 
furnish  the  Court  with  the  papers  necessary  for  argument. 
But  the  appeal  was  not  dismissed  on  that  ground.  Mr. 
Meagher  came  in  himself  and  moved  to  dismiss  the  appeal. 

Rule  absolute  with  costs. 
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DENNISON  V.  JACK. 

Appeal  from  the  County  Court  dismissed,  where  the  rule  for  appeal  was  in  these  tenxn : 
"  I  do  order  that  the  judgment  1>o  set  a«{de  on  the  following  grounds,  &c.,  &;c.,  unless  cause  to 
the  contrary-  be  shown  before  the  Supreme  Court  at  Halifiix  within  the  first  four  daj-s  of  the 
ensuing  December  term." 

Certiorari  quashec^where  the  order  was  granted  by  a  Judge,  and  the  writ  issued  bj  a 
commissioner  who  was  directed  in  the  order  to  endorse  upon  the  writ  the  amount  for  which 
baU  was  filed,  &c.,-  the  Court  holding  that  the  Judge  liad  no  power  to  order  a  commisdoijer 
to  endorse  the  wriL 

This  cause  came  before  the  Court  on  a  motion  to  dismiss 
two  appeals.     The  following  are  the  rules  for  appeal : — 

County  Court,  18S0. 
Annapolis,  SS. 

Joseph  Dennison,  Plaintiff, 

James  Jack,  Defendant. 

Upon  reading  the  order  made  in  this  cause  on  the  14th 
day  of  August  instant  for  an  appeal  herein,  also  the  order 
niai  obtained  by  plaintiff  to  set  aside  defendant's  order  abso- 
lute granting  leave  to  withdraw  his  demuiTcr  herein,  also  the 
affidavits  produced  by  plaintiff  and  defendant,  and  the  order 
absolute  granted  on  the  21st  day  of  August,  discharging 
plaintiffs  order  nisi  and  the  judgment  delivered  therein,  I  do 
order  that  plaintiff  have  leave  to  appeal  from  said  judgment, 
as  well  as  the  final  judgment  delivered  herein  in  favour  of 
defendant,  on  the  ground  that  last  mentioned  judgment  is 
against  law  and  the  practice  in  such  cases. 

(Sgd.)      A.  W.  Savary. 
On  motion  of  Mr  Chesley  for  plaintiff. 

Lighy,  August  28th,  1880, 

In  the  County  Court,  1880. 
Annapolis,  SS. 

Joseph  Dennison,  Plaintiff, 

James  Jack,  Defendant. 

Upon  reading  the  writ  and  pleadings  in  above  cause,  the 
minutes  of  trial  thereof,  and  any  exhibits  which  may  have 
been  produced  at  the  trial,  and  the  judgment  rendered  herein 
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at  the  Angusi  sittings  of  this  Court  at  Annapolis,  I  do  order 
that  the  judgment  rendered  herein  for  defendant,  be  set  aside 
and  such  order  made  herein  as  the  appellate  Court  may  order, 
and  on  the  following  grounds,  with  costs  to  plaintiff: — 

1st,     Because  the  said  judgment  is  against  law. 

2nd.  Because  of  the  improper  admission  of  |he  testimony 
of  R.  I.  Uniacke  to  establish  defendant's  pleas,  and  that 
defendant  was  assignee  of  Samuel  A.  Dennison,  under  the 
Insolvent  Act  of  1875  and  amendments  thereof. 

3rd.  Because  said  judgment  is  against  the  evidence  pro- 
duced on  the  trial  of  said  cause. 

4th.  And  for  other  grounds  disclosed  by  the  writ  and 
pleadings  herein,  and  the  minutes  of  trial  of  said  cause. 

5th.     Because  defendants  plea  to  the  jurisdiction  is  void 
and  irregular ;  unless  cause  to  the  contrary  is  shown  before  the 
Supreme  Court  at  Halifax  within  the  first  four  days  of  the 
ensuing  December  term  of  said  Court. 
(Sgd.)      A.  W.  Savary, 

Judge  of  the  County  Cx/art^ 
On  motion  of  Mr.  Chesley  for  plaintiff. 

Annapolis,  August  l^th,  J 880. 

W,  Ro88  moved  on  January  29th,  1881,  to  make  absolute 
a  rule  to  dismiss  the  appeal  and  strike  the  cause  off  the  docket, 
on  the  ground  that  there  were  no  words  in  the  rule  for  appeal 
that  purported  to  grant  the  appeal;  Heustia  v.  Lynda,  1  R.  &  G., 
248. 

The  grounds  are  bad,  and  it  is  not  said  what  court  the 
appeal  is  to.  There  is  only  one  cause  on  the  docket,  and  one 
judgment  with  the  two  rules  annexed  to  it.  (Weatherbe,  J. 
— There  are  two  decisions  at  two  different  dates.  There 
must  be  two  appeals.)  They  have  not  been  treated  as  such. 
(Weatherbe,  J. — One  of  the  appeals  must  be  a  nullity.  After 
an  appeal  was  granted  the  matter  was  in  this  Court  and  the 
Judge  had  no  further  power  over  it.) 

Chesley  contra. — There  are  two  distinct  appeals,  and  two 
entries  on  the  docket.  The  application  to  dismiss  the  appeal 
is  irregular.  (Weatherbe,  J. — Merely  in  asking  too  much.) 
'Hie  rule  for  appeal  may  be  informal,  but  the  Court  has 
power  to  amend.    (Weatherbe  J. — There  is  no  application.) 
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One  of  the  decisions  appealed  from  is  on  the  merits,  and  the 
other  is  on  a  question  of  law.  (Weatherbe,  J. — The  latter 
was  after  the  date  of  the  judgment  on  the  whole  case.)  Yes. 
(Weatherbe,  J. — Then  there  was  nothing  further  in  his 
court.  DesBarres,  J. — The  first  rule  is  the  one  that  has  the 
nisi  clause  in  it.)  Yes.  (Young,  C.  J. — The  whole  thing  is 
a  complete  irregularity.  He  had  no  power  over  the  cause 
after  granting  the  first  rule,  and  that  rule  i?  bad  as  containing 
a  nisi  clause.  McDonald,  J.— The  second  judgment  was 
seven  days  after  the  appeal.  Weatherbe,  J. — If  the  first 
rule  was  a  rule  nisi  it  was  a  nullity,  and  the  cause  was  never 
taken  out  of  the  Court.) 

Harriv-gton,  (with  Chesley,).— The  rule  cannot  be  made 
absolute  on  any  ground  not  contained  in  it.  If  the  first 
appeal  is  bad  we  can  succeed  upon  the  second.  The  rule  in 
Johnston  v.  Poyntz,  1  R.  &  G.,  IGG,  was  held  sufiicient.  It 
was  the  same  as  the  rule  in  the  present  case.  (Weatherbe,  J. 
— This  is  very  much  worse  than  Hewstis  v.  Lynds,  There  is 
no  appeal  here.  There  is  nothing  but  a  rule  nisi  to  set  the 
judgment  aside.  On  an  appeal  under  the  statute  we  may 
make  any  order  we  see  fit.) 

The  argument  was  allowed  to  go  over  until  Saturday  next, 
on  recommendation  that  the  rule  should  be  made  absolute,  hy 
consent,  without  costs. 

W,  Ross  moved,  (February  19th,  1881,)  before  DesBarres, 
McDonald,  Smith,  James  and  Weatherbe,  JJ.,  to  dismiss 
the  appeal,  which  purported  to  be  granted  by  the  rule  of 
August  14th,  1880,  abandoning  the  other  branch  of  the  rule. 

Uavvington  consented  Jbo  the  rule  being  made  absolute  in 
part,  as  moved  for. 

Rule  granted  on  payment  of  costs  of  the  motion. 

On  the  same  day  and  before  the  same  Judges,  W,  Ross 
moved  to  quash  a  certiorari  granted  by  Mr.  Justice  James,  on 
the  grounds  that  the  bail  was  defective;  that  the  endorsement 
on  the  writ  was  made  by  a  Commissioner,  while  the  order 
had  been  granted  by  a  Judge ;  and  that  the  affidavit  for  cer- 
tioi'ari  was  headed  in  the  cause.  The  bail  was  in  the 
following]:  form  ; — 
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In  the  Supreme  Court,  1880. 
Annapolis,  SS. 

Joseph  Dennison,  Plaintiff, 

V8, 

James  Jack,  Defendant. 

Joseph  Dennison,  the  above  named  plaintiff,  of  Bridgetown, 
in  the  county  of  Annapolis,  is  delivered  to  hail  in  the  sum  of 
sixty  dollars  in  above  action,   and   also    Edmund   Clark  of 
Granville,  in  said  county,  farmer,  and  David  Morse  of  Anna- 
polis, in  said  county,  farmer,  each  in  the  sum  of  sixty  dollars, 
on  rule  granted  in  this  cause  by  His  Honor  Justice  James, 
that  a  writ  of  certiorari  do  issue  in  the  same,  commanding 
the  Judge  of  the  County  Court  for  the  county  of  Annapolis  to 
send  up  to  this  Couii  all  the  papers  in  the  above  suit,  including 
the  bill  of  costs  taxed  for  defendant  in  said  cause. 
Taken  an  J  acknowledged  before  me  by  each  of  the  above  bail, 
in  the  sum  of  sixty  dollars,  this  30th  day  of  April,  1880, 
at  Bridgetown,  in  the  county  of  Annapolis. 
(Sgd.)       Albert  Morse, 
Covi'r  of  Supreme  Court  for  Co,  of  Annapolis. 

(Sgd.)        Joseph  Dennison, 
(Sgd.)        E.  Clark, 
(Sgd.)        David  J.  Morse. 

The  order  was  as  follows  : — 

Supreme  Court,  1880. 
Annapolis,  SS. 

Upon  reading  the  affidavit  of  Thomas  W.  Chesley,  sworn 
on  the  19th  day  of  April,  A.D.  1880,  and  of  Joseph  Dennison, 
sworn  on  said  19th  day  of  April,  A.D.  1880,  and  the  exhibits 
thereto  annexed,  and  on  motion  of  counsel,  I  do  hereby  order 
that  a  writ  of  certiorari  do  issue  in  the  cause  of  Joseph 
Dennison  against  James  Jack,  in  the  County  Court  of  Anna- 
polis, aforesaid,  commanding  the  Judge  of  said  County  Court 
to  send  up  to  this  Court  all  the  papers  in  said  suit,  including 
the  bill  of  costs  taxed  herein  for  the  defendant,  in  said  affi- 
davits referred  to ;  and  that  the  defendant  do  file  bail  in  a 
bail-piece  to  the  amount  of  sixty  dollars,  to  respond  the  judg- 
ment to  be  finally  given  in  the  cause.    And  the  Commissioner 
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who  issues  the  said  writ  shall  endorse  upon  the  same  the 
amount  for  which  bail  is  filed,  with  the  name  of  the  bail,  and 
also  the  date  on  which  the  same  is  allowed,  and  shall  put  his 
signature  thereto. 

Dated  at  Halifax  this  20th  day  of  April,  A.D.  1880. 

(Sgd.)        A.  James. 
On  motion  of  Mr.  C.  S.  Harrington  of  counsel  with  defendant 

Harrington. — Where  the  defect  is  in  the  bail  or  order  the 
rule  must  be  to  set  aside  that.  (McDonald,  J. — The  rule  is 
to  set  aside  the  order  and  certiorari  because  the  bail-piece  is 
defective.  Weathkrbe,  J. — It  appears  to  me  that  it  is 
enough.  I  do  not  know  why  you  ask  to  set  aside  the 
endorsement.)  I  contend  that  where  the  bail  is  defective  the 
motion  should  be  to  set  the  bail  aside,  as  the  Court  may  per- 
mit an  amendment ;  1  Chitty'a  Reps.^  79.  The  motion  there 
resulted  in  an  order  to  amend.  If  there  be  an  irregularity 
the  root  of  it  is  in  the  bail.  (Weatherbe,  J. — The  statute 
is  that  the   bail   is   to   be   filed   before  the  writ  is  issued.) 

DesBarres,  J.— We  are  all  agreed.     The  Judge  has   no 
power  to  order  a  Commissioner  to  endorse  the  writ. 
Rule  absolute. 


In  Re  MORTON,  (Collie's  Claim). 

0!UBCTio:?B  to  claim  agmiiist  insolrent  estate  dismissed  where  no  evidence  was  filed  with 
the  aasi^piee  of  wrvice  of  copy  on  the  clainuuit ;  ImoliKnt  An  of  1876,  sec  05. 

This  was  an  appeal  from  a  decision  of  the  County  Court 
Judge,  Liverpool,  dismissing  objections  to  claims  filed  against 
the  estate  of  Sylvanus  Morton,  an  insolvent.  The  appeal  was 
argued  February  28th,  1881,  before  McDoNAi.D,  Smith, 
James  and  Weatherbe,  JJ. 

Rigby,  Q-  C,  for  appellant — The  appeal  is  in  the  name  of 
several  claimants,  whereas  there  should  have  been  distinct 
appeals.  Motions  were  made  to  set  aside  objections  to  several 
claims,  and  distinct  rules  were  granted  which,  by  consent 
were  consolidated  into  one.  The  Judge  decided  that  the 
objections  to  three  claims  should  be  set  aside,  and  the  claims 
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paid.  The  appeal  is  from  the  decision  in  regard  to  two  only 
of  these  claims.  The  claims  having  been  con.solidated  are  all 
affected  alike  and  one  cannot  be  appealed  from,  or  there 
should  be  a  separate  appeal  in  each.  The  objections  were  bad 
in  form. 

Ritchie,  Q.  C, — The  claims  were  bad  as  filed,  not  complying 
with  the  statute.  A  claim  must  be  accompanied  with  vouchers 
or  afiidavits  accounting  for  their  absence.  Melinda  Morton's 
claim  was  objectionable  in  this  respect. 

Ri'J^y*  Q'  C.y  in  reply. — The  statute  is  very  particular 
about  objections.  In  every  objection  to  a  claim  the  particu- 
lars must  be  set  forth  ;  Insolvent  Act,  sec.  114.  This  has  not 
been  done  here,  and  the  Judge  refers  to  it  in  the  latter  part 
of  his  judgment.  The  assignee  having  tiled  the  claim  of 
Melinda  Morton  must  have  taken  it  as  properly  proved,  and 
the  only  thing  he  could  do  was  to  contest  it.  In  no  particular 
do  the  objections  come  up  to  the  requirements  of  section  114, 
and  they  might  therefore  be  properly  treated  as  a  nullity. 
There  was  no  affidavit  filed  with  the  assignee  showing  the 
service  of  the  objections  upon  the  claimants,  as  required  by 
section  95. 

The  Court. — We  sustain  the  judgment  of  the  County 
Court  on  the  point  last  stated,  that  evidence  should  have 
been  filed  with  the  objections  of  previous  service  of  a  copy 
thereof  on  the  claimant,  and  we  dismiss  the  appeal. 


MURPHY  V,  ROMO. 

JUDOHBirr  of  County  Coutt  revenod  on  the  weight  of   ovidenoe  under  County  Court 
Coniolidaition  Act  of  18S0. 

This  was  an  action  of  trover  for  an  ox  taken  by  the 
defendant  under  an  execution  against  the  plaintiff  s  son.  The 
jeaiTied  Judge  of  the  County  Court  gave  judgment  for  the 
defendant,  and  plaintiff  i^pealed.  The  appeal  was  argued 
March  3rd,  1881,  before  McDonald,  Smith,  James  and 
Weathekbe,  JJ. 
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LeNoi)\  for  appellant,  contended  that  the  weight  of  evi- 
dence was  in  favor  of  the  plaintiff. 

J.  J,  Ritchie,  contra. — The  Court  will  not  reverse  a  deci- 
sion of  the  Court  below  on  the  weight  of  evidence  ;  3  Doid,, 
CG8 ;  Jones  v.  Calkin,  S  Pugsley,  376  ;  Gray  v.  Tumbull, 
L.  R.,  2  Sc.  App.,  53. 

The  Court  allowed  the  appeal,  and  reversed  the  judgment 
of  the  County  Court  on  the  weight  of  evidence,  holding  that 
the  County  Court  Consolidation  Act  of  1880  gave  the  Court 
the  right  to  decide  appeals  on  the  weight  of  evidence. 


MATHESON  v,  McLEAN. 


Tub  Court  declined  to  entertain  an  appeal  from  the  County  Court  In  a  cause  originatii*? 
in  the  Ma'^istrato's  Court,  where  the  rule  for  appeal  nas  taken  upon  fllinsr  securitr,  and  net 
*'  granted  "  by  the  Judgo  within  the  meaning  of  sec.  8  of  cap.  20, 1879. 

This  wsua  an  appeal  from  the  judgment  of  the  County 
County  Court  Judge  in  favor  of  plaintiff  in  an  action  origin- 
ating in  the  Magistrate's  Court,  and  was  argued,  March  7th, 
1881,  before  McDonald,  Smith,  James  and  Weatherbe,  JJ, 

Fielding,  (with  whom  was  Motton),  in  support  of  appeal. 
— Chapter  20  of  the  Acts  of  1879,  granting  appeals  from  the 
County  Court  in  all  cases  was  passed  in  April,  and  this  case 
was  not  decided  in  the  County  Court  until  September,  1879  ; 
the  statute  would  therefore  apply.  I  think  the  Act  was 
intended  to  apply  to  all  cases  decided  in  the  County 
Court  subsequent  to  its  passage.  (Graham — This  is  not  a 
case  in  which  the  Judge  granted  the  appeal,  for  he  required 
security.  The  appeal  was  taken  under  the  statute.)  The 
appeal  was  granted.  The  Judge  under  chapter  9  of  the  Acts 
of  1878,  section  14,  may  grant  the  appeal  in  his  discretion  oa 
such  terms  as  to  security  or  otherwise  as  he  may  require. 
This  is  an  appeal  allowed  by  the  Judge  on  terms.  (McDonald, 
J. — If  the  appeal  had  been  granted  under  the  Act  of  1879 
the  Judge  would  not  have  required  security.  James,  J. — The 
intention  must  have  been  to  grant  appeals  in  all  cases  in 
which  this  Court  would  have  jurisdiction.    McDonald,  J, — . 
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My  difficulty  is  that  the  rule  for  appeal  is  exactly  as  if  the 
Judge  had  refused  the  appeal,  but  not  as  if  the  Judge  had 
granted  it,  because  on  the  face  of  the  appeal,  it  is  granted  on 
security  being  given.  On  those  terms  it  might  be  taken  in  spite 
of  the  Judge.)  The  part  of  the  act  of  1878  enabling  the  Judge 
to  grant  appeals  on  terms  is  not  repealed.  The  act  of  1879 
extended  the  act  of  1878. 

McDonald,  J. — It  is  quite  clear  that  if  we  were  to  hold 
that  there  is  an  appeal  in  this  case  it  would  be  to  ignore  the 
decisions  of  this  Court  all  through.  There  was  no  appeal 
until  the  act  of  1880,  and  under  that  act  only  where  a  case  is 
stated  by  the  Judge  under  section  107,  which  has  not  been 
done  here. 

Smith,  J. — Nothing  has  been  stated  to  show  that  the 
proceeding  is  under  section  107,  under  which  alone  we  have 
authority. 

James,  J. — I  agree  with  Judge  McDonald. 
Weathekbe,  J.,  dubitante. 
Appeal  dismissed. 


In  Re  ASSESSMENT  OF  JOHN  CAMERON. 

It  is  a  fatal  objection  to  a  writ  of  certiorari  that  it  is  not  addressed  to  parties  havinfr  any 
Juflicial  functlODs  to  perform,  and  a  claim  to  exercise  tlie  office  of  school  trustee  caunot,  there- 
fore, be  tested  bj  this  writ. 

The  Commissioners  of  Schools  for  Pictou  County,  on  an 
application  made  to  them  for  the  purpose,  appointed  school 
trustees  for  school  section  No.  16,  south  district,  on  the  ground 
that  the  original  trustees  had  failed  to  act. 

The  trustees  last  appointed  having  issued  a  warrant  for 
the  collection  of  rates,  the  original  trustees,  who  still  claimed 
to  be  trustees  and  acted  as  such,  caused  a  writ  of  certiorari 
to  be  issued,  bringing  the  matter  into  this  Court.  The  new 
trustees  thereupon  took?  out  a  rule  to  set  the  certiorari 
aside  and  quash  the  assessment,  which  was  argued  March  16th, 
1881,  before  Ritchie,  E,J.,  DesBaeres,  Smith  and  James,  JJ. 
12 
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■R^^j  Q'  O.t  in  support  of  rule. — A  rate  and  assessment 
levied  by  school  trustees  is  not  a  matter  that  can  be  removed 
by  certiorari ;  only  the  acts  of  persons  acting  judicially  can  be 
removed.  School  trustees  have  no  judicial  duty  to  perform 
in  connection  with  the  levying  of  an  assessment.  The  assess- 
ment roll  is  sent  them  by  the  Clerk  of  the  Peace,  and  the 
distribution  of  it  is  a  mere  matter  of  calculation.  They  levy 
a  rate  proportionately  to  the  value  of  the  property;  Th& 
King  v.  The  Juatices  of  York,  Chipman's  notes,  110.  I  can 
find  no  authority  for  the  statement  in  Crawley  v.  Anderson 
that  the  writ  of  certiorari  has  been  gfiven  a  wider  scope  here 
than  in  England.  But  it  is  not  said  even  there  that  certiorari 
would  lie  in  a  case  like  this.  In  Dane's  Abridgement,  vol.  1, 
Certiorari,  sub-section  B,  it  is  shown  to  what  courts  certiorari 
will  lie, — implying  that  it  will  only  lie  to  courts.  See  also 
Bouviei^s  Laiu  Die, ;  Dane's  Abridgement,  vol.  5,  p.  84. 

In  no  case  will  certiorari  lie  to  bring  up  a  rate.  ExPaHe 
Josslyn,  2  Allen,  N.  B.,  737,  proceeds  on  the  principle  that 
the  trustees  were  acting  judicially. 

A  single  individual  has  no  right  to  remove  a  rate,  because 
it  stops  the  whole  machinery.  I  contend  this  on  the  recog- 
nized principle  that  a  poor  rate  cannot  be  removed.  See  case 
cited  in  Fisher's  Dig.,  vol.  1,  p.  1503;  Ex  Paiis  Taunt, 
2  Dowl.  Pr.  Cases,  54 ;  Bex  v.  Inhabitants  of  Uxeter,  2  Str., 
932;  Rex  v.  Lloyd,  Cald.,  309;  Fisher's  Dig.,  1506;  King 
V.  Justices  ofShrewsbui%  2  Str.,  975  ;  2  T.  R.,  234. 

Admitting  that  certiorari  will  lie  to  trustees  for  minis- 
terial acts,  it  is  claimed  that  the  parties  are  not  trustees.  In 
that  case  they  are  only  trespassers  and  an  action  will  lie. 
A  certiorari  will  not  lie  to  a  private  individual.  If  private 
individuals  act  as  a  corporation  the  writ  should  be  addressed 
to  them  as  such  ;  8  A.  &  E.,  936. 

Orahara,  contra. — The  papers  should  be  entitled.  Cer- 
tiorari will  lie  to  bring  up  a  rate  ;  McGregor  v.  Patterson, 
1  Old  right,  235.  It  is  frequently  employed  in  New  Bruns- 
wick; 1  Pugsley,  219.  It  is  a  littl§  difficult  to  say  what  a 
judicial  act  is,  but  I  don't  know  that  we  are  limited  to  judi- 
cial acts.    (Ritchie,  E.J. — There  cannot  be  more  than  one 
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corporation.  You  .say  that  you  are  the  corporation,  and  yet 
you  direct  your  writ  to  these  individuals,  who  you  say  are  not 
a  corporation  and  have  no  jurisdiction.)  If  the  writ  must  be 
confined  to  judicial  acts,  and  the  preparation  of  the  rate  roll 
is  not  a  judicial  act,  that  must,  of  course,  dispose  of  the  case. 
(Rigby,  Q.  C, — Ex  Parte  Jacob  is  wrongly  quoted  in  the 
Chief  Justice's  judgment  in  Tlie  Bank  of  Nova  Scotia  v.  The 
Town  of  New  Glasgow.  The  case  is  in  5  Allen^  153,  and 
entirely  sustains  my  contention.)  As  to  heading  of  affidavit, — 
it  is  not  the  Queen's  suit  against  the  trustees.  There  is  no 
suit  of  the  Queen  against  these  trustees.  It  is  the  Queen's 
writ  that  issued.  Even  if  it  should  be  headed  The  Queen  v. 
The  Trustees,  &c.,  that  is  mere  matter  of  form,  because  there 
is  no  cause  and  no  matter  in  the  Court. 

Ritchie,  E.  J.,  delivered  the  judgment  of  th&  Court: — 

We  think  this  certiorari  canijot  be  sustained.  A  certiorari 
is  a  writ  issued  out  of  this  Court  to  an  inferior  tribunal ;  it  is 
a  fatal  objection  that  it  is  not  addressed  to  parties 
having  any  judicial  functions  to  perform.  It  is  addressed  to 
certain  individuals  by  name  in  their  private  capacity,  and,  so 
far  from  recognizing  them  as  a  corporation,  or  indeed  as  school 
trustees  at  all,  it  is  distinctly  stated  that  they  are  not  such. 
It  would  seem  that  the  object  of  the  proceeding  was  to  try  the 
question  between  the  contending  bodies  of  trustees  as  to  their 
respective  rights.  This  is  not  the  mode  of  having  that  ques- 
tion settled.  If  the  parties  w-ho  are  attempting  to  enforce 
this  rate  are  not  trustees  their  proceedings  are  wholly  void, 
and  they  must  fail  in  their  attempt,  or  their  right  to  act  may 
be  called  in  question  by  a  writ  of  qif^o  warranto.  The  rule 
ni»i  will  be  made  absolute  with  costs. 

We  think  nothing  of  the  objection  as  regards  the  heading 
o'  the  affidavit,  especially  as  we  think  that  in  this  case  no 
affidavit  was  necessary. 
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GAVAZA  ET  AL.,  Administrators,  fcc,   u    NEILY  et  al 

Ah  action  wn  brouipht  on  a  promlaaory  note  against  the  two  malcen,  one  of  wbos  via 
dead  at  the  time  of  the  trial.  A  rerdlct  was  found  in  favor  of  the  deceased  defendant  bat 
against  the  other  maker  of  the  note  and  a  rule  to  set  it  aside  was  talccn  out  on  the  pait  of  Uie 
plaintiff,  Darning  both  the  makers  as  defendanta.  As  there  was  no  such  cause  in  existcaoCf 
one  of  the  original  diefendents  being^  dead,  the  rule  was  dischanp^  with  coeta. 

This  was  an  action  on  a  promissory  note  tried  at  Bridge- 
town, Annapolis,  in  June,  1880,  before  Weatherbe,  J.  Ai 
the  time  of  the  trial  Palmer,  one  of  the  makers  of  the  note 
and  one  of  the  defendants  in  this  suit,  was  dead.  The  ver- 
dict was  for  plaintiff  against  Neily,  but  in  favor  of  Palmer. 
The  learned  Judge  refused  to  permit  evidence  to  be  given  of 
admissions  of  Palmer,  the  deceasied  maker.  A  rule  was  taken 
out  on  the  part  of  plaintiff  to  set  the  verdict  aside  on  the 
following  grounds : — 

1st.    That  the  same  is  against  law. 

2nd.  That  the  same  is  against  the  evidence  of  James 
Gaetz,  William  Neily,  Gardner  Tufts  and  Thomas  Wheclock, 
who  swore  to  the  genuineness  of  the  signature  of  Edmund 
Palmer,  subscribed  to  the  note  declared  on  herein. 

3rd.  For  the  wrong  rejection  of  the  evidence  of  Norman 
A.  Gavaza,  to  prove  the  service  of  bank  notice  on  the  said 
defendant  Edmund  Palmer,  and  the  rejection  of  statements  of 
said  Palmer,  made  at  the  time  of  service  of  said  bank  notice. 

4th.  That  that  part  of  said  "verdict  in  favor  of  said  Palmer 
is  against  the  charge  of  the  learned  Judge  who  tried  said  cause. 

The  rule  was  argued  March  28th,  1881,  before  DesBarres, 
Smith,  James  and  Weatherbe,  JJ. 

HarringtoUyin  support  of  rule^ciies  8  Sup.  Court  of  Canada 
Reps.y  54.  A  reasonable  construction  of  sec.  41,  chap.  96,  jB.  S., 
a  construction  consonant  with  the  intention  of  the  enactment, 
will  allow  the  person  who  sues  as  an  executor,  who  has 
no  personal  interest  in  the  transaction,  to  give  evidence. 
(Weatherbe,  J. — Could  the  executor  before  this  statute  give 
evidence  when  he  was  a  party  to  the  cause,  under  the  old  law 
which  excluded  parties  from  giving  evidence  ?)  I  have  no 
cases  to  show  that  he  could. 
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The  verdict  in  Palmer's  favor  should  be  set  asid«  on  the 
weight  of  evidence. 

-Ri^iy.  Q'  C'.,  contra. — The  rule  here  is  in  the  cause 
Noniian  A,  Gavaza,  Jkc,  plaintiffs,  v.  George  Neily  and 
Edtnund  Pcdvier,  defendants,  when  there  is  no  such  cause 
in  Court,  Palmer  being  dead. 

The  Court. — The  rule  will  be  discharged  with  costs. 


CHIPMAN  V.   GAVAZA  et  al. 

Ko  one  appearing:  for  i^pellant,  defendant,  plaintifl*!  Monsel  was  Arected  to  vcgat  the 
case  on  behalf  of  respondent. 

Before  .Ritchie,  E.  J.,  Smith,  James  and  Weatherbe,  J  J. 

Longley,  (March  Ist,  I88I4  appears  for  respondent  plaintiff 
and  moves  for  rule  to  dismiss  the  appeal,  no  one  appearing 
for  appellant 

The  Gk)UBT  direct  that  the  case  be  argued  on  behalf  of  the 
respondents. 

The  action  was  on  promissory  notes.  The  defence  set  up 
was  that  a  garnishee  order  in  another  cause  had  been  served 
on  the  defendant,  binding  the  debt  sued  for.  The  cause  was 
tried  before  A.  W.  Savary,  Esq.,  Judge  of  County  Court,  and 
judgment  given  against  defendant,  who  appealed 

After  hearing  Mr.  Longley, 

The  Court  dismiss  the  appeaL 
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In  Re  BATH  ESTATE. 

Thb  Judgo-of  Probate  refused  to  grant  an  appeal  from  his  deciBien,  on  the  ground  that 
the  bond,  although  In  the  form  given  in  the  statute,  dfd  nut  state  what  cause  wa«  pending. 
The  appeal  was  then  granted  by  a  Judge  of  the  Supreme  Court  at  ChamberB. 

Heldf  that  the  bond  was  in  the  proper  form. 

This  was  an  appeal  from  the  decision  of  the  learned  Judge 
of  Probate  for  Annapolis  County.  The  Judge  of  Probate 
refused  to  allow  the  appeal  on  the  ground  that  the  bond, 
which  was  in  the  form  given  in  the  statute,  R,  S.,  p.  412,  did 
not  state  what  cause  was  pending.  The  appeal  was  granted 
by  a  Judge  at  Chambers  under  R.  S.,  chap.  90,  section  81. 
The  appeal  came  on  for  argument  March  17th,  1881,  before 
RncHiE,  E.J.,  DesBarres  and  Smith,  JJ. 

Harrington^  in  support  of  appeal,  contends  that  the  bond 
was  in  conformity  with  the  form  given  in  the  statute. 

Foster,  contra. — The  Judge  had  a  right  to  exercise  his 
discretion  as  to  whether  the  bond  was  a  good  one,  especially  as 
there  were  three  estates.  (Ritchie,  E.  J. — You  must  not  add 
anything  to  the  bond.  Smith,  J. — The  words  of  the  statute 
are  that  you  must  follow  the  form  as  far  as  possible.)  The 
Judge  may  have  been  wrong,  but  if  the  Judge  has  any  discre- 
tion the  circumstances  show  reasonable  ground  for  exercising 
it.  (Ritchie,  E.  J. — The  Legislature  says  the  Judge  must 
gi-ant  the  appeal,  provided  a  bond  in  the  form  given  is  made. 
It  would  be  a  very  risky  thing  for  the  party  to  attempt  to 
supply  another  bond,  which  might  be  worthless,  as  not  being 
in  conformity  with  the  statute.) 

My  only  other  ground  is  that  the  appeal  must  be  argued 
within  the  six  months,  under  section  81.  (DbsBarres>  J. — 
There  can  be  no  argument  on  that.) 

Appeal  allowed. 
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HARRINGTON  v.  WITTER. 

PLAiXTiFr  brought  ftn  Action,  Febraary  20th,  1876,  on  two  promiMorjr  notes,  with  a  count 
for  fraud  under  section  130  ef  the  IntolverU  Act  of  1875,  Defendant  had  become  insolvent  in 
DMsember,  1S76,  and  obtained  from  his  creditors  a  deed  of  oomposition  and  discharge,  which 
was  duly  confirmed  September  16th,  1876,  previously  to  which  date  plaintiff  had  accepted 
a  compodtion  on  the  notes  sued  on  ;  but  plaintiff  had  not  signed  the  deed.  Defendant  hav- 
ing pleaded  March  8th,  1876,  added  a  plea  September  26th,  1878,  setting  up  the  deed  and  the 
acceptance  of  a  composition,  but  did  not  plead  the  discharge  pui*  darrein  continuance,  his 
counsel  apprehending  that  Uie  elfect  of  such  a  plea  would  be  to  confess  the  fraud  charged  in 
the  declaration.  The  cause  was  tried  in  April,  1880,  when  a  verdict  was  found  for  the  plain- 
tiff for  the  balance  of  the  notes  sued  on,  but  the  Jury  acquitted  the  defendant  of  the  charge 
of  fraud.  Defendant  theu  toek  a  rule  nisi  to  stay  proceedings,  on  the  ground  that  the  debt 
had  been  disdiaiyed. 

Rule  nin  discharigred  with  costs.  {Per  Ritchib,  E.  J.,— HeZd,  that  the  defendant  could 
hATe  pleaded  Uie  discharge  puUi  darrein  eo^xtmuanee^  with  a  rimple  protest  that  there  was 
no  fraud. 

This  cause  came  before"  the  Court  coroposed  of  Ritchie, 
E.  J.,  Smith,  James  and  Weathkrbe,  JJ.,  on  March  31st, 
1881,  on  a  rule  nm  granted  by  the  Court  at  Windsor,  to 
stay  proceedings  on  the  part  of  the  plaintiff  on  the  ground 
that  he  had  accepted  a  compromise.  The  action  was  originally 
brought  on  promissory  notes,  and  the  writ  contained  a  charge 
of  fraud  under  section  130  of  the  Insolvent  Act  of  1875. 
Clarice,  p.  352.  A  demurrer  to  the  declamtion  was  argued 
during  the  term  1876-7,  and  was  overruled,  after  which  the 
cause  was  tried  before  Mr.  Justice  McDonald,  and  a  verdict 
rendered  for  the  plaintiff.  The  following  facts  were  admitted 
for  the  purpose  of  this  argument  : — 

The  first  count  herein  is  upon  a  note  made  by  defendant 
in  favor  of  plaintiff,  dated  the  third  day  of  September,  A.  D. 
1875,  for  the  sum  of  three  hundred  and  ten  dollars  and  eighty  * 
seven  cents,  and  is  payable  four  months  after  date ;  and  the 
second  count  is  upon  a  note  made  by  defendant  in  favor  of 
plaintiff,  dated  the  29th  day  of  October,  A.  D.  1875,  for  the 
sum  of  one  hundred  dollars,  payable  two  months  after  the 
date  thereof. 

The  writ  also  contains  the  common  counts,  and  the  par- 
ticulars endorsed  thereon  are  as  follow : — 

To  amount  of  notes  within  declared  on S  410  87 

Amount  due  for  goods  sold  and  delivered .  $1924  51 

Amount  due  on  an  account  stated  $1924  51 

Interest  to  date 11  26 

$1935  77 
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The  writ  herein  was  issued  on  the  tenth  day  of  February, 
A.  D.  1876,  and  pleas  were  filed  8th  March,  1876,  and  added 
pleas  were  afterwards  filed  September  25th,  1878.  There  is 
no  plea  pleading  the  confirmation  of  the  deed  of  discharge, 
but  the  deed  and  the  acceptance  of  the  composition  are  pleaded. 
Plaintiff  did  not  sign  said  deed,  and  voted  against  it  at  the 
meeting  of  creditors  to  approve  of  it.  Reference  may  be 
made  by  both  parties  at  the  argument  hereof  to  the  pleadings 
and  papers  annexed  to  defendant's  affidavit. 

The  said  action  was  brought  to  recover  the  amount  of  said 
particulars,  and  in  the  writ  herein  the  defendant  was  charged 
with  having  committed  the  ofiences  mentionied  and  referred  to 
in  section  13  >  of  the  Insolvent  Act  of  1875. 

On  the  fifteenth  day  of  December,  A.  D.  1875,  the  defend- 
ant was  put  into  insolvency  by  the  iasue  of  a  writ  of  attach- 
ment under  the  Insolvent  Act  of  1875,  and  thereupon  such 
proceedings  were  had  that  James  S.  McDonald  became  and 
was  the  duly  appointed  assignee  of  the  estate  and  effects  of 
said  defendant  under  said  act.  The  only  debt  or  claim  which 
the  plaintiff  had  against  the  defendant  at  the  date  last  afore- 
said was  the  claim  sued  for  in  this  action. 

This  cause  was  tried  before  Mr.  Justice  McDonald  and  a 
special  jury  at  Halifax,  in  the  April  Sittings  of  1880,  when 
the  following  verdict  was  rendered  in  favor  of  the  plaintiff: — 
Verdict  for  plaintiff,  balance  on  note  due  when  action  com- 
menced with  costs,  two  hundred  and  nine  dollars  and  eighty- 
four  cents. 

The  following  were  the  questions  put  to  the  jury  by  the 
learned  Judge  who  tried  the  cause,  together  with  their  answers 
thereto  : — 

Q, — Did  the  defendant  purchase  the  goods  for  the  price  of 
which  the  promissory  notes  in  question  were  given,  knowing 
or  having  probable  cause  for  believing  himself  unable  to  meet 
his  engagements,  and  concealing  the  fact  from  the  plaintiff 
with  intent  to  defraud  him  ?     A. — No. 

Q. — Did  the  defendant  by  any  false  pretence  procure  a 
term  of  credit  for  the  payment  of  the  price  or  any  part  of  the 
price  of  the  goods  referred  to  with  intent  to  defraud  the 
plaintiff?    ^.— No. 
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The  deed  of  composition  and  discharge  referred  to  in  and 
annexed  to  defendant's  said  aflSdavit,  was  executed  in  due 
form  under  the  provisions  of  said  act,  by  the  number  of 
creditors  necessary,  both  in  proportion  and  amount  and  other- 
wise, to  give  said  defendant  his  discharge  under  said  act,  and 
the  said  discharge  so  effected  by  said  deed  was  on  the  16th 
day  of  September,  A.  D.  1876,  duly  confirmed  by  the  Judge  of 
the  Court  of  Insolvency  having  jurisdiction  in  that  behalf. 
Reference  may  be  made  to  said  deed  and  order  annexed  to 
defendant's  affidavit  on  the  argument  hereof. 

The  following  receipt  for  composition  payments  was  given 
by  the  plaintiff's  attorney  to  the  defendant's  assignee: — 
Insolvent  Act  of  1873. 
In  re  Henry  B.  Witter  <fe  Co.,  Insolvents, 

Memo. — Claim  of  E.  R.  Harrington,  Esq. 
1875. 
Sept.  3.    Amt.  of  promissory  note?  310  87  a  33^  p.  c.  $101  03 

1192  75         "  387  63 

Oct.    5.  "  "  320  80         "  104  28 

29.  "  "  100  00         "  32  50 


Total $1924  30  S  625  46 

Received  from  James  S.  McDonald,  assignee  of  the  estate 
of  Henry  B.  Witter,  insolvent,  the  sum  of  six  hundred  and 
twenty-five  dollars  and  forty -six  cents  ($625.46),  being  a 
composition  of  33J  cents  on  the  dollar  on  my  claim  as  filed, 
which  consists  of  the  amount  of  four  several  promissory  notes 
of  hand,  as  per  above  memo.,  copies  of  which  are  attached  to 
my  claim,  the  said  payment  being  on  the  respective  promissory 
notes  mentioned  in  above  memo.,  and  in  the  proportion  there 
set  out. 

(Sgd.)        E.  R  Harrington, 

per  C.  S.  Harrington. 
Halifax,  N.  S.,  10th  March,  A.D.  1876. 

The  case  came  before  the  Court  on  the  following  rule, 
granted  at  Windsor : — 

Upon  hearing  read  the  affidavit  of  Henry  B.  Witter,  sworn 
to  herein  on  the  22nd  day  of  May  instant,  the  exhibits  thereto 
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annexed,  the  papers  on  file  in  the  office  of  the  Prothonotary  of 
the  Supreme  Court,  Halifax,  herein,  the  minutes  of  evidence 
taken  upon  the  trial  hereof,  and  on  motion  of  counsel  for  the 
defendant,  it  is  hereby  ordered  that  all  further  proceedings  on 
the  part  of  the  plaintiff  herein  be  and  the  same  are  absobitely 
stayed,  on  the  lollowing  grounds : — 

First  Because  the  plaintiff  having  accepted  the  compo- 
sition payable  under  the  deed  of  composition  and  discharge 
referred  to  in  said  affidavit,  in  effect  became  a  party  thereto, 
and  is  thereby  precluded  from  proceeding  to  enforce  payment 
of  the  debt  sued  for  herein,  and  in  respect  of  which  said  com- 
position payment  was  accepted. 

Second.  Because  the  plaintiff  by  accepting  the  said  com- 
position released  the  defendant  from  payment  of  said  debt, 
and  the  said  composition  was  accepted  in  satisfaction  and 
discharge  of  the  indebtedness  sued  for  herein. 

Third,  Because  the  jury  having  acquitted  the  defendant 
of  fraud,  misrepresentation  and  concealment,  charged  in  the 
declaration  herein,  the  plaintiff  was  in  no  other  or  better 
'\  position  than  any  other  claimant,  and  the  said  deed  of  com- 
position and  the  confirmation  thereof,  and  payment  and 
acceptance  of  said  composition,  released  defendant  from  all 
further  liability  in  respect  of  said  debt. 

Fourth.  Because  the  plaintiff,  if  permitted  to  enforce  the 
said  verdict  against  the  defendant  herein,  will  thereby  obtain 
an  undue  advantage  and  an  unjust  preference  over  the  other 
creditors  of  defendant. 

Fifth.  Because  the  defendant  was  by  operation  of  law 
and  by  the  acts  of  the  plaintiff,  released  and  discharged  from 
the  payment  of  the  debt  sued  for  herein,  and  every  part 
thereof,  since  the  commencement  of  this  action. 

And  upon  all  the  grounds  appearing  in  the  said  affidavit, 
exhibits  and  papers  therein  referred  to ; — unless  cause  to  the 
contrary  be  shown  before  the  Supreme  Court  at  Truro,  on  the 
first  day  of  the  next  ensuing  June  term. 

And  it  is  further  ordered  that  in  the  meantime  all  further 
proceedings  on  the  part  of  plaintiff  herein  be  and  the  same 
are  hereby  absolutely  stayed. 


Digiti 


ized  by  Google 


MARCH,    1881.  187 

The  following  is  the  affidavit  of  the  defendant  Witter 
referred  to  in  the  rule : — 

I,  Henry  B.  Witter,  at  present  of  the  city  of  Halifax, 
yeoman,  the  defendant  above  named,  make  oath  and  say  as 
follows : 

First.  I  say  that  this  action  was  begun  on  the  tenth  day 
of  February,  A.D.  1876.  A  copy  of  the  pleadings,  namely, 
writ,  pleas  and  added  pleas,  is  hereto  annexed.  This  cause 
was  tried  before  Mr.  Justice  McDonald  and  a  special  jury,  at 
the  last  April  Sittings  of  this  honorable  Court  at  Halifax, 
when  a  verdict  was  given  in  favor  of  the  plaintiff  for  the 
sum  of  two  hundred  and  nine  dollars  and  eighty-four  cents  a 
copy  of  said  verdict  is  hereto  annexed.  (Ante'p.  184.)  The 
amount  for  which  the  said  verdict  was  so  given  was  the 
balance  due  upon  one  of  the  promissory  notes  sued  upon 
herein,  and  was  the  only  part  of  the  indebtedness  sued  for 
herein  which  was  overdue  when  this  action  was  brought.  The 
jury,  upon  the  trial  hereof  were  asked  questions  by  the  Judge, 
a  copy  of  which  .said  questions  and  the  replies  thereto  are 
hereto  annexed.  (Ante  p.  184.)  The  said  verdict  has  not  been 
appealed  from. 

Seo(md.  Before  this  action  was  brought  I  was  put  into 
insolvency  under  the  Insolvent  Act  of  1875,  by  the  issue  of  a 
writ  of  attachment  thereunder.  After  my  said  insolvency  I 
procured  from  at  least  a  majority  in  number  of  my  creditors, 
who  proved  claims  to  the  amount  of  one  hundred  dollars  and 
upwaixls,  and  who  represented  at  least  three-fourths  in  value 
of  all  the  claims  of  one  hundred  dollars  and  upwards  which 
were  proved  against  my  estate,  a  deed  of  composition  and 
discharge,  a  true  copy  whereof,  and  of  the  signatures  thereto, 
is  hereto  annexed,  marked  D,  and  on  the  sixteenth  day  of 
September,  A.  D.  1876,  after  due  notice,  and  after  full,  strict 
and  regular  compliance,  as  I  am  advised  and  do  verily  believe, 
with  all  the  conditions  and  requirements  of  the  said  act 
necessary  to  entitle  me  to  have  said  deed  confirmed,  the  same 
was  duly  confirmed  by  the  Judge  having  jurisdiction  in  that 
behalf.  A  true  copy  of  the  order  of  confirmation  thereof  is 
hereto  annexed,  marked  E. 

Third.  The  debt  sued  for  herein  was  contracted  before 
the  issue  of  the  said  writ  of  attachment    This  action  was 
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begun  before  the  meeting  was  held  at  which  the  terms  of  said 
deed  were  approved  of  as  required  by  said  act. 

Fourth,  Annexed  hereto,  {wnte  p.  185,)  is  the  receiptgiven 
by  the  plaintiff  and  signed  by  his  attorney  herein  for  the 
entire  amount  of  the  composition  payable  by  me  under  said 
deed  upon  the  whole  of  the  debt  or  claim  sued  for  in  this  action, 
and  the  sum  of  six  hundred  and  twenty-five  doUarsand forty* 
six  cents  expressed  in  said  rece  ipt  to  have  been  paid  to  the 
plaintiff,  was  actually  paid  to  and  accepted  by  the  plaintiff  as 
and  for  a  composition  upon  the  whole  of  the  claim  or  indebt- 
edness sued  for  herein,  and  the  said  composition  covered  tbc 
sum  for  which  the  jury  found  the  said  verdict  The  reason 
why  the  confirmation  of  said  deed  of  composition  and  dis- 
charge was  not  pleaded  in  said  action  was  because  soeh 
confirmation,  as  my  counsel  advised  me,  could  only  be  pleaded 
as  a  plea  p}iis  darrein  continuance^  and  I  was  likewise 
advised  that  the  efiect  of  such  a  plea  would  be  to  confess  the 
entire  action,  including  the  fraud  with  which  I  was  charged 
in  said  declaration.  The  plaintiff  intends,  as  I  am  informed 
by  my  attorney  herein  and  do  verily  believe,  to  enter  up 
judgment  herein,  and  proceed  to  enforce  said  verdict  against 
me.  I  crave  leave  to  refer  to  the  minutes  of  evidence  taken 
upon  said  trial,  and  to  make  the  same  part  hereof  as  if  they 
were  annexed  hereto.  The  certificate  annexed  or  subjoined 
to  said  order  of  confirmation  is  signed  by  Henry  Lovitt, 
Clerk  of  the  Court  of  Insolvency  and  of  the  County  Court, 
for  the  County  of  Kings,  where  said  insolvent  proceedings 
were  had,  in  his  own  proper  handwriting,  and  the  seal  thereto 
affixed  is  the  proper  seal  of  said  last  named  Court,  as  I  do 
verily  believe. 

The  following  is  the  affidavit  in  reply : — 

I,  Charles  Sydney  Harrington,  oif  the  City  and  County  of 
Halifax,  Esquire,  do  make  oath  and  say  as  follows :  • 

First,    I  am  the  attorney  of  the  plaintiff. 

Second.  The  order  for  the  goods  in  question  in  this  suit 
was  given  on  the  9th  day  of  August,  A.  D.  1875,  as  appeara 
by  the  deposition  of  the  plaintiff  taken  herein,  de  bene  esse. 
Said  order  contained  the  following  condition  of  sale  :  "  Freight 
and  duties  to  be  paid  on  arrival  of  goods  in  Halifax. 

(Sgd.)         "H,  B,  WiTTEB." 
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Third.  The  goods  in  question  arrived  in  Halifax,  as 
appears  by  said  evidence,  and  was  proved  on  trial  without 
contradiction,  on  or  about  the  1st  November,  A.  D.  1875,  and 
were  delivered  on  the  12th  of  November,  A.  D.  1875,  the 
freight  and  duties  having  been  paid  upon  that  day. 

Fotirtk.  The  Judge  who  tried  the  cause  instructed  the 
jury  to  the  effect  that  the  date  of  the  purchase  was  9th 
August,  and  that  the  fraudulent  intention  must  be  shown  to 
exist  at  that  date,  in  order  to  fix  the  defendant  with  such 
fraud ;  that  is,  that  the  defendant  must  be  shown  to  have 
contemplated  insolvency  on  the  9th  August,  when  he  gave 
the  order  for  the  goods,  and  that  9uch  contemplation  on  the 
12th  November,  when  he  obtained  possession  of  them  by 
paying  freight  and  duties,  was  not  sufficient  under  the  act. 

Fifth.  The  defendant  gave  four  promiasory  notes  to 
plaintiff,  covering  the  whole  amount  of  his  purchase,  lAimely, 
one  thousand  nine  hundred  and  twenty-four  dollars  and  fifty- 
one  cents  ($1,924.51).  Two  only  of  such  notes,  namely,  one 
for  three  hundred  and  ten  dollars  ($310),  and  one  for  one 
hundred  dollars  ($100),  were  overdue  at  time  of  bringing  this 
action. 

Rigby,  Q.  C,  for  rule. — This  action  was  originally  brought 
under  section  136,  Insolvent  Act  of  1875,  Clarke,  p.  352.  We 
could  not  plead  the  discharge  without  admitting  the  whole 
count  which  charged  fraud.  My  argument  on  the  trial  was 
that  the  Dominion  Parliament  had  no  right  to  deal  with  pro- 
cedure, other  than  criminal  which  is  6xpressly  given.  Other- 
wise they  might  legislate  with  reference  to  pleading  in  all 
cases  in  which  they  have  legislative  authority.  (Harrington. 
— I  don't  think  this  question  arises  under  the  rule.)  We 
waited  for  them  to  take  a  rule,  and  when  they  did  not,  took  a 
rule  to  stay  proceedings  on  the  verdict  before  judgment. 

The  point  raised  in  Mr.  Harrington's  affidavit  as  to  the 
date,  &c.,  viz.,  to  show  that  the  direction  was  bad  in  reference 
to  the  fraud,  cannot  be  raised.  If  the  charge  was  ever  so  bad 
he  cannot  attack  it.  He  is  seeking  simply  to  uphold  the  rest 
of  the  verdict.  The  finding  of  the  verdict  is  conclusive  that 
there  was  no  fraud,  and  it  is  for  an  ordinary  debt,  untainted 
with  fraud.    Then  we  say  he  is  paid  by  the  composition.    If 
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that  payment  of  composition  is  not  on  all  the  notes,  then  it  is 
a  payment  in  full  of  those  sued  for.  Section  61  of  the  Insolvent 
Act  absolutely  frees  and  discharges  the  insolvent  from  all 
liabilities,  except  where  there  U  a  trust  or  a  fraud,  and  includes 
this  case.  Cites  Samson  v,  Scdter,  1  Old  right,  79.  This 
decided  that  the  taking  of  a  compromise,  independent  of  the 
Insolvent  Act,  estops  a  party  from  bringing  an  action.  See 
also  L.  jB.,  ^  a  P.,  22 ;  Sadler  v.  Chaner,  5  M.  &  P.^  6  Bing^ 
572;  SB.Jka,i22;  i£.cfeP.,438;  2B.Jka,  762;  lU. 
BL,  29. 

Harrington,  contra. — Cites  Wallace-  v.  Boasom,  2  Sup. 
Court  Canada  Reps.,  488.  The  English  statute  is  given  in 
Ghitty  on  Statutes,  vol.  1,  p.  335.  Cites  section  90  Insolvent 
Act  of  1875,  also  Oaidt  v.  Segard,  cited  in  darkens  InsolveftU 
Acts,  354;  McMaster  v.  King,  3  Tupper's  Ontario  Appeal 
Cases,  107.  (Ritchie,  K  J. — It  appears  to  me  that  Mr.  Rigby's 
only  difficulty  is  that  he  has  not  pleaded  the  discharge. 
Bighy,  Q  0. — I  am  aware  of  that  "difficulty,  but  my  answer 
to  that  is  that  the  fraud  had  first  to  be  got  rid  of.)  There 
was  no  necessity  for  any  plea  of  fraud.  The  mistake  was  in 
the  defendant  pleading  an  unnecessary  plea,  and  omitting  the 
plea  that  he  should  have  put  in.  Section  128  of  the  Insolvent 
Act,  sub-section  8,  provides  for  the  release  from  arrest  of  an 
insolvent  who  has  made  an  assignment  under  the  act. 

Bigby,  Q.  C,  in  reply. — In  Tidd  it  is  stated  that  the  Court 
will  stay  proceedings  after  a  verdict.  (Ritchie,  E.  J. — ^You 
could  have  pleaded  the  «lischarge  puis  darrein  continuance, 
with  a  simple  protest  that  there  was  no  fraud.) 

The  Court. — The  rul«  nisi  will  be  discharged  with  costs. 
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HUTT   V.   SUTHERLAND. 

Plaiktiit  sued  on  a  note  mode  by  defendant  to  John  T.  Eraser  for  170.86,  and  endorsed 
to  him.  Defendant  pleaded  a  dischargre  in  Insolvency,  to  which  plaintiff  replied  that  Uie 
debt  had  not  been  scheduled  in  compliance  with  the  act  The  schedule  contained  the  foUow- 
ini;  ;  **  John  T.  Eraser's  note  $72.60.'* 

Ileld^  that  the  schedule  did  not  sufficiently  describe  the  note,  which,  belnsr  negotiable, 
should  hare  been  scheduled  as  *'  negotiable  paper,  the  holder  of  which  is  unlcnown." 

This  was  an  appeal  from  the  decision  of  Johnstone,  J., 
of  the  County  Court  at  Halifa:^,  heard  before  Ritchie,  E.  J., 
Smith  and  Weatherbe,  JJ.  The  action  was  brought  on  a 
promissory  note  made  in  favor  of  John  T.  Fraser,  and  endorsed 
by  him  to  the  plaintiff.  The  defendant  denied  the  making 
of  the  note,  and  pleaded  a  discharge  in  insolvency,  to  the 
latter  of  which  pleas  plaintiff  replied  that  the  debt  had  not 
been  scheduled  in  compliance  with  the  requirements  of  the 
Insolvent  Act. 

The  following  is  the  judgment  of  Johnstone,  J. : — 

I  incline  to  the  opinion  that  I  cannot  go  behind  the  dis- 
charge granted  by  the  Judge  of  another  Court  to  enquire 
whether  the  previous  steps  on  which  the  discharge  was 
granted  were  regular ;  at  all  events  it  is  prima  facie  proof,  and 
throws  the  laboring  oar  on  the  disputant. 

The  main  question  is  whether  the  plaintiff's  claim  is 
released  by  the  discharge.  Section  61  releases  all  debts  set 
out  in  the  schedule.  The  plaintiff  sues  on  a  note  made  by 
Sutherland  to  John  T.  Fraser,  and  endorsed  to  him,  for  S70.86, 
31st  January,  1878,  at  four  months,  falling  due  June  1st. 
The  statement  contains  the  following :  "  John  T,  Fraser's  note, 
$72.60."  I  do  not  think  the  debt  here  is  set  out  with  the 
certainty  required  by  the  act,  and,  consequently,  the  statute 
has  not  been  reasonably  complied  with,  and,  besides,  the  compo- 
sition paid  Fraser  is  not  exactly  the  twenty-five  per  cent 
mentioned  in  the  deed.  Sutherland  swears  that  he  did  not 
know  of  the  note  having  been  transferred  until  the  receipt  of 
plaintiff's  claim,  mailed  in  letter  loth  March,  more  than  a 
month  after  he  had  paid  Fraser,  but  the  plaintiff  swears  that 
he  mailed  him  (Sutherland)  notice  of  the  note  five  or  six  days 
before  it  matured ;  this  the  defendant  says  he  did  not  receive, 
but  it  never  having  been  retuined,  I  think  the  presumption 
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is  that  he  did  receive  it.  If  he  did  receive  it,  he  had  notice 
sufficient  to  have  induced  inquiry,  and  to  have  induced  his 
altering  or  supplementing  his  schedule,  and  I  must  say  that 
his  want  of  frankness  in  regard  to  the  letter  18th  March,  in 
reply  to  plaintiff  of  12th  of  same  month,  induces  me  to  receive 
with  caution  his  other  statements. 

It  is  somewhat  noticeable  that  the  claim  put  in  by  Fraser 
was  not  produced.  If  he  filed  no  claim  Sutherland  was  bound 
to  have  required  the  note  to  be  given  up  to  him  before  he 
paid  the  composition.  That  he  filed  the  claim  that  the 
assignee  received  without  production  of  the  note,  or  an  affi- 
davit accounting  for  its  non-production,  I  cannot  assume 
without  presuming  that  the  assignee  neglected  his  duty. 
Plaintiff  swears  that,  though  he  had  heard,  he  did  not  know  of 
Sutherland's  insolvency,  (the  date  when  he  became  acquainted 
with  it  is  not  stated,)  and  this  may  account  for  his  not 
having  sent  on  his  claim  till  the  6th  March,  1879.  I  see 
no  laches  on  plaintiff's  part  which  could  preclude  him 
from  sueing.  Under  all  the  circumstances  I  think  the 
defendant  is  liable  on  his  note.  Judgment  for  plaintiff  for 
amount  of  note  $70.56. 

Tupper  for  appellant. — ^The  plaintiff  never  having  seen 
defendant  write  should  have  shown  not  only  that  he  received 
letters  from  the  defendant,  but  that  he  acted  on  them.  This 
should  further  be  shown  to  have  occurred  within  a  reasonable 
time.  There  is  no  evidence  to  show  when  letters  were 
received,  or  that  the  writing  was  compared  with  any  par- 
ticular letter.  ^6  A,  Jk  E.J  730.  To  recover  on  the  note  it 
must  be  shown  to  be  the  same  note  which  appeared  in  the 
schedule.  Assuming  it  to  be  the  same  the  Judge  has  erred 
in  saying  that  it  was  not  sufficiently  specified. 

If  the  composition  was  paid  to  Fraser  instead  of  to  Hutt, 
all  for  which  we  are  liable  to  Hutt  is  the  amount  of  the  com- 
position which  is  beneath  the  jurisdiction  of  the  Court,  to 
which  we  have  pleaded.  The  discharge  was  good  as  to  all 
that  appeared  in  the  schedule,  and  the  replication  only  called 
upon  us  to  prove  the  schedule,  and  not  that  it  was  good  as 
against  Hutt. 

Hutt  was  guilty  of  laches,  not  having  proved  his  claim. 
He  enclosed  his  proof  to  Sutherland  who  had  nothing  to  do 
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with  it.    (Weatherbe,  J.,  refers  to  De  Wolf  v.  NeUy,  1 E.  &  G., 
243.)    The  claim  was  properly  scheduled ;  S9  U.  C.  Q.  J?.,  506. 
Fiddimgy  for  plaintiff,  was  not  called  npon. 

The  Court. — We  think  the  appeal  must  be  dismissed. 
The  note  of  hand  was  sufficiently  proved  by  the  defendant's 
evidence,  in  which  he  refers  to  having  paid  Fraser  the  compo- 
sition on  the  note.  The  schedule  did  not  sufficiently  describe 
the  note.  Being  negotiable  it  should  have  been  scheduled 
"  negotiable  paper,  the  holder  of  which  is  unknown."  The 
discharge  under  the  Insolvent  Act,  therefore,  was  not  made 
out. 


JOHNSTON  v.  POYNTZ  et  al. 

Tbb  act  of  the  Provincial  Legialatura,  1878,  ch.  8,  providing  for  the  relief  of  debtors 
Impriaoned  on  prooon  oat  of  the  Coonty  Cioarta  is  not  uUra  9irs$. 

An  action  was  tried  in  the  County  Court  in  Fel>nuLry,  1878,  before  the  passage  of  the 
Act,  airainst  Commissioners,  for  discharging  a  debtor  imprisoned  on  process  out  of  the  County 
Cottxt,  but  the  judgment,  whlob  was  in  plaintiff's  favor  with  eight  dollan  damsffes,  was  not 
pronounced  until  December,  1878,  the  act  having  passed  in  April,  1878,  one  clause  of  which 
provided  that  no  action  in  any  Court  should  be  taken  or  sustained  by  reason  of  proceedings 
theretofore  taken  for  the  relief  of  suoh  debtors  being  illegal,  invalid  or  void.  An  appeal  trom 
this  Judgment  was  sustained  with  costs,  each  party  paying  his  own  costs  in  the  Court  below. 

This  cause  was  argued  February  16th,  188f,  before 
Ritchie,  E.  J.,  DesBarres,  McDonald  and  James,  JJ.  It 
was  an  action  against  two  Commissioners  for  discharging  a 
debtor  arrested  under  process  issued  out  of  the  County 
Court.  The  cause  was  tried  previous  to  the  passage  of  chap- 
ter 8  of  the  Acts  of  1878,  without  a  jury,  before  the 
Judge  of  the  County  Court  sitting  at  Windsor,  but  judgment 
was  not  given  until  December,  1878,  when  it  was  pronounced  in 
favor  of  plaintiff,  and  a  rule  was  granted  to  set  it  aside.  The  Act 
for  the  relief  of  debtors  imprisoned  under  process  out  of  the 
County  Court  was  passed  April  4th,  1878,  one  clause  of  which 
provided  that  no  action  in  any  Court  should  be  taken  or 
sustained  by  reason  of  proceedings  theretofore  taken  for  relief 
of  said  debtors,  being  illegal,  invalid  or  void. 

The  cause  was  taken  up  on  January  31st,  1881,  before  a 
different  bench,  when  Mengher  renewed  his  objection  to  the 
13 
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rule  for  appeal,  taken  on  motion  to  dismiss  the  appeal,  1 
Russell  <b  Oeldert,  166  ;  that  the  rule  merely  grants  an  appeal 
"  unless  cause  to  the  contrary  be  shewn.":  The  whole  rule  is  a 
rule  nisi.  Cites  Woodill  <t  Leci^as  and  Heustis  ds  Lyvds^ 
1  R.  &  Q.  There  is  no  distinction.  (Weathebbe,  J. — I  don't 
admit  that  there  is  no  distinction.  James,  J. — The  distinction 
is  a  nice  one,  but  it  is  clearly  perceptible.  McDonald,  J. — The 
objection  is  too  late.  The  point  has  already  been  adjudicated 
upon.     DesBarres,  J. — I  think  we  had  better  proceed.) 

Meagher  now,  (February  16th,)  wished  to  renew  the  objec* 
tion,  but  the  Court  refused  to  permit  the  objection  to  be 
again  made,  on  the  ground  that  on  the  previous  occasion  the 
Judges  present  had  expressed  an  opinion  adverse  to  the  objec- 
tion, and  the  presiding  Judge,  (DesBarres,  J.,)  had  directed 
the  argument  to  proceed. 

Rig^Ut  Q'  C.,  in  support  of  appeal. — On  the  4th  April, 
after  the  trial  and  before  judgment,  chapter  8,  Acts  of  1878, 
was  passed.  The  sixth  section  is  expressly  retrospective,  and 
covers  this  case.  It  provides  that  where  debtors  have  been 
imprisoned  and  released  since  the  passage  of  the  County 
Court  Act,  such  release  shall  be  valid,  and  further,  that  no 
action  shall  be  commenced  or  sustained.  In  Cutlip  v.  CaldtueU, 
1  R.  Jk  (?.,  74,  after  trial  and  judgment,  and  an  argument 
before  this  Court,  it  was  held  that  the  statute  was  retro* 
spective.  If  that  decision  had  been  given  prior  to  the  decision 
of  the  County  Court  Judge,  the  latter  would  have  been 
bound.  It  may  be  argued  that  the  Act  is  tdtra  vires  as 
relating  to  insolvency,  but  it  has  no  relation  to  the  general 
subject  of  insolvency.  It  concerns  property  and  civil  rights. 
The  County  Court  Judge  has  assumed  that  the  Sheriff  waa 
bound  to  obey  the  oi-der  of  the  Court. 

Meagher, — There  is  nothing  about  that  in  the  grounds  of 
appeal. 

Rigby,  Q.  C. — The  grounds  of  appeal  refer  to  the  grounds 
taken  on  motion  for  non-suit. 

Ritchie,  E.  J. — I  think  nothing  can  be  more  specific  than 
that. 

Meagher. — ^The  grounds  should  appear  in  the  rule  itself. 
In    the   case    Windsor  Jk  Annapolis  Ry,   Co.  v.    Western 
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Chtinfies  By.  Co.  we  were  shnt  out  from  availing  ourselves  of 
the  grounds  taken  in  tlie  demurrer. 

RrrcHiE,  K.  J. — And  very  properly.  It  is  unquestionable 
that  the  groandR  must  be  specific.  The  only  question  is, 
whether  the  grounds  are  specifically  alleged  when  they  are 
included  in  another  paper  referred  to.  My  impreasion  is  that 
it  is  sufficient. 

Meaglier. — The  groun<!ls  must  be  specificaUy  stated  in  the 
ru3e  itself.     10  Exch ,  472. 

Rigby^  ^  C. — I  don^t  think  that  case  applies,  but  if  there 
is  any  doubt  I  will  ask  for  an  amendment.  Th>e  Judge  bases 
his  judgment  on  an  assumption  that  the  Sheriff  was  protected.  * 
If  the  Commissioner  were  not  actually  Commissioners,  such 
en  assumption  was  eironeous,  and  the  judgment  was  based  on 
•error.  Russell  on  Awards  C67,  is  an  authority  as  to  the 
sufficiency  of  e,  rule  coupled  with  an  affidavit  in  which 
grounds  are  specifically  a4(eged  The  damages  here  are 
excessive  ;  they  should  have  been  merely  nominal,  as  in  cases 
of  actions  against  a  Sheriff  where  he  has  acted  bona  fide  and 
no  special  damage  is  proved.  It  does  not  appear  that  the 
plaintiff  lost  anything  by  the  release  of  the  debtor. 

/.  /.  Ritdiie,  contra. — The  jurisdiction  of  the  Commissioners, 
if  any,  is  derived  from  statutes  passed  since  Confederation, 
which  I  contend  are  ultra  vires.  {Rigby^  Q,  C. — ^I  have  not 
taken  the  ground  of  jurisdiction,)  The  Act  of  1878  cannot 
be  construed  retrospectively  against  a  vested  right.  In 
Moon  V,  Dvjylen,  2  Exch,  21,  the  words  **  no  action  shall  be 
brought  or  maintained"  were  held  not  to  have  a  retrospective 
effect  It  must  be  admitted  that  these  parties  wer«  not 
County  Court  Commissioners.  Then  this  Act  cannot  help 
them.  The  principle  of  Moon  v.  Durden  was  affirmed  in  7 
Privy  CotbTicil  Cases, "  257 ;  Wright  v.  Orsenrod,  1  B.  is  S., 
757.  In  this  case  the  word^  '"  no  person  shall  be  entitled  to 
recover  after  a  certain  date  "  were  construed  to  reCer  to  debts 
incurred  after  that  date;  31  Law  JowraaU  Exck.^  230; 
Potter's  Dwarris  on  StatvJbes,  162.  A  statute  will  not  be  con- 
strued retrospectively  to  take  away  a  previously  existing  right 
of  action.  (Ritchie,  £.  J. — But  here  the  Legislatune  is  doing 
what  it  oi^ht  to  do,  providing  for  a  oofits  omissus.    iJJlls&^ 
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J. — ^It  seems  to  me  the  rule  of  construction  is  entirely  against 
you.  The  object  of  the  statute  is  to  teke  away  an  action  that 
ought  never  to  have  been  brought.  DesBarrbb,  J. — The 
Legislature  has  passed  an  act  taking  away  your  right  of  action  ) 
The  Act  is  ultra  vires.  The  subjects  of  bankruptcy  and 
insolvency  are  exclusively  within  the  jurisdiction  of  the 
Dominion  Legislature,  under  section  91  of  the  B.  N.  A.  Act, 
1  Hannayy  N,  B.  Reps.,  548.  The  Act  provided  for  the  exam- 
ination of  a  debtor  before  a  Judge,  and  it  was  held  to  bo  ultra 
virea  the  Local  Legislature,  as  dealing  with  the  subject  of 
insolvency.  We  hold  that  that  is  what  our  Act  "does.  And 
if  so,  whether  to  a  greater  or  less  extent,  then  it  comes  within 
'the  spirit  of  this  decision.  The  Legislature,  when  passing  the 
fourth  series  of  the  Revised  StatuteSt  placed  the  act  for  the 
Relief  of  Insolvent  Debtoi-s  in  the  appendix,  showing  that 
they  were  aware  that  they  had  no  legislative  power. 

In  regard  to  the  liability  of  the  Sheriff,  2  Q,  A,  IS,  shows 
that  he  would  not  be  liable.  That  was  a  case  where  com- 
missioner appointed  for.  one  place  acted  for  another.  (Ritchie, 
E.  J. — That  is  a  very  common  case.  Where  there  is  a  Courts 
and  it  exceeds  its  jurisdiction,  the  ministerial  officer  is  not 
liable.  Where  there  is  no  Court  at  all  it  is  diflerent,  and  the 
officer  is  liable.)  Lewes  v.  Riley,  1 1  C.  B.,  437.  In  that  case 
there  was  a  total  want  of  jurisdiction.  (Ritchie,  E.  J. — That 
is  still  the  same  case.)  Then,  irrespective  of  the  Sheriff,  these 
parties  have  done  a  wrongful  act,  by  which  we  have  been 
prejudiced.  They  cannot  now  come  in  and  set  up  their  own 
want  of  authority. 

In  regard  to  damages,  the  Court,  if  it  thinks  them  exces- 
sive, has  power  to  reduce  them,  but  the  amount  of  damages,  I 
think,,  was  for  the  jury.  L.  K,  1  U.  P.,  403;  9  Excfu,  471  ; 
6  Q,  A,  468i 

Righy^  Q'C.  in  reply. — The  Local  Legislature  has  jurisdiction 
o^ver  matters  relating  to  property  and  civil  rights.  To  discharge 
a  person  unable-  to  pay  a  particular  debt,  is  not  to  deal  with  the 
general  subject  of  insolvency.  The  object  of  the  Act  was  to 
protect  the  Commiissioners  frotn  suits  in  our  Cowrts.  There  can 
be  no  doubt  that  the  Local  Legislature  has  power  to  pass  an 
Act  contPoUing  procedure  in  o»r  own  C^rts,  by  providing 
that  no  action  i^ali  be  brought  in  our  Coarts  against  persons 
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^ho  have  acted  as  Commissioners,  believing  tbemseives  to  be 
such.  The  Local  Legislature  has  exclusive  jurisdiction  in 
procedure  in  civil  matters.     (Ritchie,  E.  J. — Is  not  this  more 

than  regulating  procedure  ?     It  aftects  the  Insolvency  Act.) 

• 

Ritchie,  E.  J.,  now,  (April  5th,  1881),  delivered  the  judg- 
ment of  the  CourL 

The  two  defendants  were  Commissioners  for  giving  relief 
to  insolvent  debtors,  and,  as  such,  made  an  order  for  the  dis- 
charge of  one  John  McLeod,  who  was  in  custody  under  an 
execution  at  the  suit  of  the  plaintiff,  on  a  judgment  entered 
in  the  County  Court.  By  chapter  1 37  of  the  Revised  StatuteSj 
(3rd  Series),  the  Governor  in  Council  was  authorized  to 
appoint  Commissioners  for  the  relief  of  insolvent  debtors, 
but,  by^  the  subsequent  section,  provision  is  only  made  in 
terms  for  application  by  persons  imprisoned  under  process 
issuing  out  of  the  Supreme  Court,  the  County  Courts  not 
being  then  in  existence.  Since  these  Courts  were  established 
no  act  had  passed  in  relation  to  persons  imprisoned  under 
thcjn,  and  the  act  establishing  them  is  silent  on  the  subject. 

This  suit  was  tried  in  February,  1878,  but  no  judgment 
was  then  given,  and  on  the  4th  of  April  following,  an  act  of 
the  Provincial  Legislature  was  passed  whereby  the  provisions 
of  chapter  137  were  made  to  apply  to  the  County  Courts,  and 
by  the  last  section  it  is  enacted  that,  "  notwithstanding  any 
doubts  raised  hereafter  as  to  the  power  of  any  County  Court 
Judge,  or  Commissioner  for  the  relief  of  insolvent  debtors,  to 
release  insolvent  debtors,  in  all  cases  where  such  debtors  have 
been  released  in  the  County  Courts  since  the  passing  of  the 
Act  to  establish  County  Courts,  the  proceedings  in  such  cases 
shall  be  held  to  be  valid  and  binding,  and  no  action  in  any 
Court  shall  hereafter  be  taken  or  sustained  by  reason  of  any 
such  proceedings  being  illegal  or  void-"  No  judgment  was 
^iven  till  the  2nd  December,  1878,  when  judgment  was  given 
for  the  plaintiff  for  $8. 

If  the  action  had  been  maintainable,  it  appears  to  me  that 
nominal  damages  were  all  that  the  plaintiff*  was  entitled  to 
under  the  circumstances 4  there  is  no  pretence  for  saying  that 
the  defendants  acted  otherwise  than  in  good  faith,  believing 
that  they  were  duly  authorized  to  act  as  Commissioners  and 
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to  grant  the  discharge  of  thp  priRoner,  and  no  injury  or  loss  is 
proved  to  have  been  sustained  by  tlie  plaintifi  in  consequence. 
But  the  Judge  was  not,  in  my  opinion,  justified  in  ignoring 
the  Act  of  1878,  which  had  passed  many  months  before  be 
gave  judgment. 

The  language  of  the  Act  is  so  expHcit  that  no  doubt  can 
exist  that  it  was  intended   to  app]y  to  such  a  case  as  this» 
and  I  cannot  think  that  it  was  beyond  the  power  of  the 
Provincial  Legislature  to  p€kss  it.  It  leaves  the  law  on  the 
subject  just  as  it  was  when  the  British  North  America  act 
passed.     Then,  by  a  provincial   act  in  force  and   not   since 
repealed,  every  debtor  imprisoned  under  process  fit>m  any 
Court,  was  entitled  to  apply  for  his  discharge,  and  when  the 
County  Courts  wei-e  established,  it  would  have  been   com- 
petent, in  my  opinion,  for  the  Legislature  to  have  provided 
that  prisoners  arrested   under  process   issuing  from   them, 
should  be  entitled  to  their  discharge,  as  in  other  cases,  and 
that  there  was  not  such  a  provision  was  an  unintentional 
mistake.     It  never  could  have  been  intended  that  debtors 
imprisoned  under  process  from  the  higher  Court,  the  Supreme 
Court,  and  the  lower  Court,  that  of  the  Justices  of  the  Peace, 
should  be  entitled  to  their  discharge,  and  those  under  process 
from  the  County  Court  should  be  liable  to  perpetual  imprison- 
ment.    If  the  Legislature  could  have  provided  for  the  dis- 
charge of  a  prisoner  in  the  act  establishing  by  the  County 
Courts,  or  could  have  enacted  that  their  judgment  should 
only  be  enforced  by  fre}^  faciad,  as  I  think  it  could,  there 
can  be  no  grounds  for  saying  that  the  act  of  1878  is  vltra 
vires.    The  part  of  the  act  called  into  operation  in  this  case 
is  not  so  much  what  relates  to  the  discharge  of  the  debtor,  as 
that  which  indemnifies  officers  who  have  acted  bimafide,  and,, 
as  they  supposed,  in  the  discharge  of  their  duty.  Considering 
that  this  was  the  case,  and  that  the  plaintiff  did  not,  in  fact,, 
sustain  any  damage  by  their  act,  I  think  the  suit  should  never 
have  been  brought.  The  appeal  must  be  sustained  with  costs  on 
the  appeal,  and  the  judgment  below  set  aside,  each  party  pay- 
ing his  own  costs  incurred  in  that  Court. 
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FITZRANDOLPH  v.  SHANLY  et   al. 

PLADTruT  held  a  Judgment  against  ^ne  George  Cutten  and  was  about  to  sue  Ryenon 
and  Moses,  wtaom  be  understood  to  be  Cutten's  partners.  Before  doing  so  he  oonsultijd  one 
of  the  defendants,  by  whom  he  was  informed  thai  there  was  a  balance  of  some  #2,700  due 
from  the  defendants  to  Cutten  for  work  performed  for  the  defendants  on  the  Western  Counties 
Railway  under  a  contract,  and  defendants  suggested  that  this  amount  might  be  made  avail' 
able  to  satisfy  plaintiff's  claim  if  there  was  a  garnishee  law.  PlahitifTs  attorney,  on  the 
strength  of  this  representation,  issued  garnishee  process,  when  defendants  pleaded  denying 
that  there  was  any  debt  due. 

Held,  that  defendants  were  estopped  by  their  representation  from  denying  their  indebted- 
ness to  Cutten. 

Previous  to  the  garnishee  process  being  issued  Cutten  h.id  drawn  an  order  requesting 
defendants  to  pay  all  sums  ooming  due  to  him  under  the  engineer's  monthly  cerUflcates  to 
one  KlUam,  but  there  wss  no  evidence  of  any  indebtedness  of  Cutten  to  Killam. 

Beldf  that  this  was  not  such  an  equitable  assignment  as  would  prevent  the  attachment 
from  operating  on  the  fund. 

This  case  arose  under  the  provisions  of  the  Provincial 
Statute  in  respect  to  garnishee  process.  The  plaintiff  held  a 
claim  against  one  Cutten,  a  contractor  on  the  Western  Coun- 
ties Railway,  and  was  about  to  proceed  against  Ryei'son, 
Moses  &  Co.,  of  Yarmouth,  whom  he  believed  to  be  partners 
of  Cutten.  Before  doing  so  he  called,  with  his  attorney,  on  one 
of  the  defendants',  and  was  informed  in  conversation,  that  the 
defendants  were  indebted  to  Cutten  on  his  contract  with 
them,  in  the  sum  of  $2,700,  which  might  be  garnisheed. 
Garnishee  process  was  accordingly  issued,  to  which  defend- 
ant's pleaded  denying  their  indebtedness  to  Cutten,  and,  after 
issue  joined,  pleaded,  by  leave  of  the  Court,  a  contract  with 
Cutten,  under  the  terms  of  which  he  was  not  entitled 
t<)  recover,  except  upon  the  certificate  of  the  engineer, 
and  they  pleaded  a  certificate  of  the  engineer  made  after 
issue  joined.  It  was  also  one  of  their  grounds  of  defence  that 
the  claim  of  Cutten  had  been  assigned  to  Benjamin  Killam  of 
Yarmouth,  by  an  order  requesting  them  to  pay  to  him  all 
amounts  coming  due  to  Cutten  under  his  monthly  certificates 
of  work  done.  This  appears  to  have  been  accepted  by  the 
defendants  before  the  garnishee  process  was  taken  out,  but 
there  was  a  formal  transfer  of  all  Cutten's  right  to  the  money 
to  Killam,  in  trust  for  creditors,  made  after  the  garnishee 
process.  A  verdict  was  taken  for  plaintiff  for  8545,  by  consent, 
subject  to  the  opinion  of  the  Court,  and  the  rule  was  argued 
before  DesBahres,  Smith,  James  and  Weatherbee,  J  J. 
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Meagher  for  rule. — Cutten  entered  into  a  contract  with 
the  Western  Counties  Railway  Company  to  do  certain  work 
on  the  road.  Shanly  &  Plunket  became  substituted  for  the 
Company  under  that  contract.  By  the  contract  unless  the 
work  was  done  by  a  certain  time  Cutten  forfeited  a  fixed 
amount.  If  the  work  was  not  progressing  satisfactorily  the 
Company  had  the  right  to  stop  work  and  to  deduct  from 
money  coming  to  Cutten  money  to  pay  workmen.  They  had 
further  the  right  to  take  the  work  entirely  out  of  Cutten's 
hands  if  the  work  was  not  done  satisfactorily,  and  their 
engineer  was  to  make  a  certificate,  under  which  alone  Cutten 
could  claim. 

Fitzrandolph,  who  had  a  judgment  against  Cutten,  obtained 
a  garnishee  order  on  the  defendants.  Some  work  was  done 
by  Cutten,  but  before  the  process  was  served  Cutten  drew  on 
Shanly  &  Plunket  in  favor  of  Killam  and  others,  which  was 
accepted  verbally.     It  was  in  effect  an  equitable  assignment. 

The  grounds  of  defence  are,  1st,  that  the  mone)'  due 
Cutten  had  been  assigned ;  2nd,  that  it  had  been  forfeited  in 
consequence  of  the  non-completion  of  the  work  at  the  time 
named  ;  3rd,  that  the  defendants  were  entitled  to  retain  the 
money  to  pay  the  workmen  ;  and,  4th,  that  by  the  engineer's 
C3rtificate  it  appeared  that  Cutten  was  indebted  to  defendants, 
who  had  gone  on  with  the  work  after  notifying  Cutten  that 
•  he  was  not  progressing  satisfactorily ;  5th,  that  Cutten  by  a 
legal  assignment,  prior  to  the  garnishee  order,  assigned  all  his 
claim  to  Killam  in  trust  for  the  payment  of  creditors. 

On  the  part  of  plaintiff'  it  is  contended  that  defendants 
are  estopped  from  setting  up  any  of  these  defences  by  a 
statement  of  Plunkett,  who  was  asked  what  was  due  Cutten, 
and  directed  plaintiff  to  proceed  by  garnishee  process  against 
defendants,  by  which  he  was  induced  not  to  take  proceedings 
which  he  had  proposed  taking  against  others,  Plunkett 
stating  in  such  conversation  that  the  amount  due  Cutten  was 
$2,700.  The  plaintiff*  supposed  Ryerson  to  be  a  partner  of 
Cutten,  and  was  proceeding  against  him  on  that  ground. 

On  the  21st  day  of  February,  1876,  Killam  obtained  the 
draft  of  the  same  date  from  Cutten  on  Shanleyfe Plunkett, called 
the  equitable  assignment.  It  was  for  all  moneys  due  Cutten 
on  Section  10.    It  was  presented  to  Plunkett,  at  his  office,  on 
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the  same  date.     On  the  same  day  the  confession  of  judgment 

was  given  by  Cutten  to  plaintiff.     The  garnishee  order  nisi 

xras  served  on  the   25th    February,  1876.     The  money  was 

liable  to  be  appropriated  for  the  payment  of  wages  under  the 

contract,  and  was  therefore  payable  on  a  contingency  and 

•could  not  be  gamisheed.     Drake  on  Attachments,  sec.   594. 

On   the  question  of  equitable  assignment,   Oakes  v.  Ryerson 

(judgment  of  Equity  Judge) ;  Farquhar  v.  City  of  Toronto, 

12  (Jrant,  186;  Foot  v.  Matthews,    4   Grant,    366;    Kerr's 

Action  at  Law,  100.     (Weatherbe,  J. — Is  it  not  necessary 

to  show,  consideration  ?     Graham. — No.     Ritchie,  Q.  Cf, — We 

admit  the  law  cited,  and  rely  on  the  question  of  consideration, 

as  your   Lordship  puts    it.)     In   reference   to    consideration 

irrespective  of    other  evidence,    a  bond  was  put  in.      The 

consideration  was  the  indebtedness  of  Cutten  to  Killam,  and 

to  the   firm  of   which  Killam   was   a  member.     The   latter 

announted  to  $12,000.     They  were  sureties  on  his  bond.    The 

title  of  the  plaintiff  is  no  better  than  Cutten's  to  recover  this 

money.     Sec.  553   of  Drake  on   Attachments ;   ^  Smale  & 

Giffard,  141 ;  6  DeG.,  McN.  dk  G.,  320.     To  show  that  a  debt 

equitably  assigned  cannot  be  garnisheed,  17  U.  C.  Q.  B.,  302 ; 

31  Beav,  393 ;  Clarke  v.  Clarke,  cited  in  8  L.  J.,  U.  C,  107 ; 

19  U.  C,  (7.  P.,  284.     Defendants  had  the  power,  by  the  terms 

of  the  contract,  to  re-let  the  contract   and  finish  it  at  the 

expense  of  Cutten.     There  is  evidence  that  Cutten  did  not 

complete  the  work,  and  also  to  show  that  it  was  carried  on 

under  the  contract  at  his  expense.     This  money  was  subject 

to  that  contingency  under  the  contract,  and  was  liable.     The 

process  of  gamishment   would  not  lie  until  it  was  certain 

whether  there  would  be  anything  coming  to  Cutten  or  not. 

On  the  last  point,  see  Drake,  517.     In  a  Massachusetts  case  it 

was  held  that  a  debt  due  a  seaman,  contingent  on  the  arrival 

of  a  vessel  in  port,  could  not  be  gamisheed,  as  she  might  not 

arrive;  1  Mar.,  471  ;  12  Pick.,  105.     Evidence  could  not  be 

^ven  to  show  that   the   legaLl   assignment   was   fraudulent, 

without  making  other  persons  parties  to  the  suit. 

Another  assignment  was  presented  to  Shanley  &  Plunkett 
after  the  service  of  the  garnishee  order,  and  the  conflict 
between  two  assignees  is  not  a  matter  for  the  Court  ; 
Drake,  531,  citing  a  Vermont  case. 
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Harrington,  contra. — The  original  pleas  were  filed  20th 
July,  1876.  The  award  was  dated  23rd  October,  1876.  Pleas 
setting  up  the  award  were  filed  11th  April,  1877. 

I  contend  all  the  other  pleas  are  waived  by  this  plea 
pleading  the  award  pv.is  darrein  continuance.  The  plea  is 
] beaded  in  accordance  with  the  contract,  whereas  the  award  is. 
not.  The  third  plea  is  the  only  one  which  pleads  a  defence 
arising  since  the  last  continuance.  He  should  not  have 
pleaded  any  others  with  this,  and  waives  those  he  has 
pleaded.  We  should  be  in  a  position  to  say  that  this  is  a 
defence  which  we  cannot  answer,  and  get  costs  up  to  that 
time.  Chitty  on  Pleading,  (last  ed.),  579 ;  ibid,  689,  690 ; 
Qhitty's  Archhold,  922;  i2.  S.,  ch.  94,  sec.  156.  The  award 
was  not  made  for  three  months  after  the  pleading  of  the 
pleas.  Then  they  came  into  Court  and  pleaded  this  final 
certificate.  Assuming  it  to  be  correct  that  we  are  estopped 
by  the  award,  although  there  was  no  such  award,  surely  we 
ought  to  be  permitted  to  stop  and  get  our  costs.  But  we 
cannot  do  this  with  a  lot  of  other  pleas  on  the  record. 

Under  the  contract,  the  engineer  had  no  authority  to 
make  the  award  he  did  make.  The  engineer  was  not  to  be 
the  party,  but  the  company  ;  but  e'en  supposing  it  to  be  the 
engineer,  the  subjects  of  the  award  to  be  made  were  fixed, 
being  the  quantity  and  quality  of  the  work,  and  did  not 
touch  the  award  actually  made.  He  awarded  that  on  a 
settlement  of.  accounts  the  company  were  entitled  to  so  much. 
In  January,  1867,  there  is  work  certified,  leaving  a  balance  of 
S2,310  after  making  all  deductions  due^  to  Cutten  before  he 
stopped  work.  This  was  for  work  done  in  January.  There 
was  further  $400  worth  of  work  done  before  the  14th 
February,  when  the  work  was  stopped.  The  first  item  in  the 
award  is  "  for  work  done  in  January  and  February,  previously 
certified,  82,710,"  In  the  award,  he  charges  $1,000  for  extra 
engineering.  Where  was  there  authority  for  this  in  the  con- 
tract ?  (Weatherbe,  J. — If  Cutten  stopped  through  his  own 
default,  they  could  finish  it  at  his  expense.  Did  they  do  the 
work?  G^-oAam.— Yes.  They  paid  the  $11,000  for  that 
purpose.  DesBarres,  J. — In  that  there  is  charged  $1,000 
for  engineering.  Has  the  engineer  the  power  and  authority, 
under  the  contract,  to  include  that  charge  for  himself  ?     If 
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lie  has,  it  is  a  very  extraordinary  power.  GrahaTn. — It  is 
covered  by  the  extra  es^penditure.  Weatherbe,  J. — That  is 
not  it  Where  is  the  power  of  the  engineer  to  act  in  this 
respect  like  a  judge  ?  Graham, — He  has  power  to  make  a 
final  award;  refers  to  sec.  3,  and  last  part  of  sec.  8.) 
Harrington. — Cutten  was  only  liable  to  be  charged  in  the  event 
of  his  breaking  his  contract,  and  then  the  engineer  was  not  the 
person  to  decide.  The  balance  found  against  us  in  the  arbitra-* 
tor's  award,  assuming  that  he  had  authority,  is  made  by 
charging  us  with  amounts  for  which  we  were  not  responsible. 
We  are  chained  with  things  as  paid  which  were  never  paid. 
There  is  no  dispute  about  the  first  item,  charged  against 
Cutten  as  paid  him,  of  $2,710.  This  is  referred  to  in  the 
evidence.  It  was  charged  against  Cutten  because  the  work 
was  certified,  and  it  was  assumed  that  it  was  paid,  the  fact 
being  that  it  was  not 

To  show  that  the  balance  in  the  award  is  false,  I  begin 
with  the  $2,710,  which  is  admitted  not  to  have  been  paid» 
and  should  therefore  be  eliminated  from  the  award.  We  are 
next  charged  M'ith  $701.05  for  masonry  to  complete  the 
contract  The  only  evidence  about  this  is  where  Cutten  says 
he  did  more  masonry  than  was  called  for  in  the  tender,  and 
what  was  done  subsequently  wa3  extra.  The  engineer  may 
order  extra  work,  but  it  must  be  paid  extiti.  The  next 
item  of  the  811,000  is  farm  crossings,  $110.  Cutten  says  he 
made  all  he  was  required  to  under  his  contract,  which  was  for 
six  of  820  each.  Repairs  to  fences,  $200,  is  work  not  done  at 
the  time  of  the  award.  We  were  bound  to  make  fences,  but 
not  to  repair.  The  next  charge  is  $1,000,  for  engineering. 
The  defendants  committed  the  first  breach  by  non-payment 
of  money  on  the  15th  February. 

There  is  no  provision  in  the  contract  for  the  forfeiture  of 
money  already  earned  and  certified.  The  defendants  cannot, 
nor  can  the  engineer,  absorb  the  $2,710  payable  to  Cutten  by 
any  act  subsequent  to  the  garnishment.  Under  the  circum- 
stances proved,  and  the  wording  of  the  contract,  there  could 
be  no  forfeiture  after  the  15th  December,  the  time  limited  for 
the  completion  of  the  contract;  X.  it,  /  C.  P.,  518.  After 
that,  they  went  on  under  a  new  arrangement.  It/cannot  bo 
contended  that  we  were  liable  for  the  non-couipletion  before 
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the  15th  Deceinber,  as  it  is  shown  that  Cutten  was  not  paid, 
and  was  asked  to  wait  The  defendants  are  estopped  from 
denying  that  there  is  an  indebtedness.  (Reads  evidence  as  to 
statement  of  Plunkett  in  regai'd  to  money  due  Cutten.) 
Pearson  v.  Davison,  E.  Bl.  &  E.,  448, 

Knights  v.  Whiffen,  L.  R,  5  Q.  B.,  666.  The  mere 
abstaining  from  active  measures  would  be  sufficient  prejudice 
to  sustain  estoppel ;  S  H,Jk  C,  164 ;  Benjamin  on  Sales,  541 
On  the  question  of  equitable  assignment,  we  contend  there  is 
no  consideration.  The  only  evidence  was  that  of  Ryerson, 
which  was  not  sufficient.  The  equitable  assignment  was 
merged  in  the  assignment  under  seal,  or  the  less  in  the 
greater,  and  does  not  operate  on  that  account ;  10  G.  B.,  5G1. 

Ritchie,  Q.  C,  (with  HarnngUm.) — The  account  was  all 
settled  to  1st  January.  Then  Cutten  commenced  and  did 
work  to  14th  or  loth  February.  There  was  no  talk  of  aban- 
donment until  the  letter  of  March  2nd.  Even  that  did  not 
cancel,  but  gave  notice  of  an  intention  to  cancel.  The  contract 
was  cancelled  by  the  letter  of  the  4th  April.  Up  to  that  time 
it  was  in  full  force,  and  there  was  no  reason  to  suppose  it 
would  not  be  carried  on.  Under  section  eight  of  the  contract, 
the  money  was  payable  on  the  15th  of  every  month,  as 
soon  as  the  progress  estimate  was  made  and  all  the  right  the 
company  had  to  deduct  refeiTed  to  ten  per  cent  of  it,  other- 
wise the  work  would  have  to  come  to  a  stand,  and  also  the 
35,000  they  already  had.  The  only  qualification  was  section 
four  of  the  general  schedule. 

As  regards  the  certificate,  it  was  not  necessary  for  the 
engineer  to  give  it.  He  knew  what  work  he  had  done,  and 
it  was  for  the  information  of  the  company.  In  his  final 
certificate  he  refers  to  S2.710,  which  he  had  already  certified, 
p-nd  which  he  thought  was  paid.  When  the  money  was 
certified  Cutten  was  entitled  to  sue  for  it,  and  the  company 
could  only  hold  back  ten  per  cent  of  it.  It  could  therefore 
be  attached  ;  1  Oh.  Arch.,  713.  Whatever  the  debtor  can  sue 
for  can  be  attached.  On  the  1st  February,  Shanly  & 
Plunkett  could  have  paid  the  men,  under  the  contract,  and 
claimed  it  as  an  actual  payment ;  but  until  it  is  actually  paid) 
it  cannot  be  made  a  set-off  against  the  present  plaintiff. 
The  case  from  the  Iowa  Repoiis  is  not  like  this.    There,  the 
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ciaim  was  to  retain  the  money  to  pay  the  men.  Here,  the 
only  right  was  to  pay  for  the  work.  As  to  an  equitable 
assignment,  it  must  be  given  by  a  debtor  to  creditor ;  £  White 
i'  Tudor 8  Leadivg  Eq,  Cases,  n4t-Tt%,  As  to  consideration, 
there  is  no  debt  proved  to  be  due  Eillam.  The  onus  is  on 
the  party  setting  up  the  assignment  to  show  consideration. 
If  there  was  a  debt  due  Kiliam,  it  should  be  shown  that  the 
instrument  was  given  in  consideration  of  it.  The  equitable 
is  merged  in  the  legal  assignment  nnder  seal.  The  latter  is 
proved  to  have  been  made  on  the  Srd  April,  and  antedated  to 
8th February;  Addison  on  Con., 289;  L.  R,SEq.,  573.  The 
defendant  by  his  added  pleas  has  waived  all  his  other  pleas ; 
R.  S.  Prac,  Act,  sec.  156  ;  fB  L.  M.  d;  P.,  315.  This  is  a  plea 
jmis  dai^rtin  continuance,  and  subject  to  the  strict  rule.  If  it 
is  not  a  plea  puis  darrein  continuance,  all  the  evidence  given 
under  it  must  be  struck  out,  as  no  other  plea  can  sustain  it. 
The  consent  by  the  attorney  only  gives  to  them  leave  to 
plead,  and  does  not  affect  the  matter. 

Not  more  than  one  matter  can  be  pleaded  puis  darrein 
continuance  at  the  same  time.  The  last  plea  so  pleaded 
waives  all  the  others.  This  is  the  plea  setting  up  the 
payment  to  Gunn  &  McPhee,  which  is  no  defence,  the  contract 
with  them  having  been  made  long  after  the  money  had 
become  due  and  been  gamisheed.  Even  supposing  they  had 
a  right  to  pay  Gunn  &;  McPhee,  they  have  only  paid  $11,000, 
leaving  more  than  enough  to  pay  our  claim. 

Atty,  General  in  reply. — I  doubt  whether  there  is  such  a 
thing  in  this  Province  as  a  plea  puis  darrein  continuance,  but 
at  any  rate  this  is  not  a  plea  of  that  character.  A  plea  puis 
darrein  continuance  must  be  accompanied  with  an  affidavit,  it 
must  be  pleaded  within  eight  days,  and  is  pleaded  as  a  matter 
of  right.  By  sections  156  and  157  of  the  Practice  Act,  a 
plea  by  way  of  amendment  is  substituted.  In  England,  if 
you  pleaded  puis  darrein  continuance  as  a  matter  of  right, 
you  waived  all  others,  but  if  you  did  not  wish  to  waive  the 
other  pleas,  you  could  plead  the  same  matters  by  way  of 
amendment  by  leave  of  the  Court ;  3  Ontario  Practice 
R«p8.,866. 

The  amendment  was  granted  in  the  present  case.  The  Court 
expressly  gave  leave  to  plead  two  pleas  at  once,  and  knew 
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we  were  going  to  plead  double  and  were  not  going  to  waive. 
The  other  side  assented  to  this.  The  other  side  not  only 
replied  to  the  added  pleas,  but* to  the  former  ones  after  the 
pleas  were  added. 

The  right  to  make  the  award  is  in  the  engineer,  under  the 
substitution  of  Shanly  &  Plunkett  for  the  company.  The 
engineer  is  put  in  the  place  of  the  directors,  whose  award 
was  to  be  final  and  binding  on  all  questions  in  dispute ;  6  if. 
Z.  C,y  89.  (Refers  to  specitication  sections  4,  5  and  47.)  By 
the  latter  clause  the  decision  of  the  engineer  was  made 
binding,  and  it  b  pleaded  that  he  made  his  award,  &c. 
Cutten  was  to  do  the  whole  work  to  the  satisfaction  of 
the  engineer^  and  if  no  prices  were  estimated,  and  work 
done  not  in  the  schedule  of  prices,  he  would  not  be  paid 
monthly.  There  is  no  fencing  in  the  schedule,  but  it  is 
covered  by  the  contract  There  can  be  no  claim-  for  extra 
work  under  the  contract,  unless  it  can  be  shown  that  it  is 
ordered  by  the  engineer.  In  regard  to  crossings,  he  contracts 
for  a  lump  sum  to  put  in  all  the  crossings  that  may  be 
required.  The  item  for  engineering  was  for  engineering 
which  Wassen  supervised,  and  disbursements  which  would 
not  have  been  required  if  Cutten  had  completed  his  contract 
This  is  covered  by  the  contract,  section  5.  Cutten  depended 
for  his  knowledge  of  the  work  done  on  Murphy. 

The  award  shows  $3,400  due  us.  Deduct  from  it  the 
$2,700  which  Wassen,  when  he  made  up  the  award,  supposed 
to  have  been  paid,  and  there  is  still  a  balance  due  us  of  $700. 
He  may  not  have  had  the  right  to  determine  the  balance  in 
money,  but  he  had  the  right  to  fix  the  amounts  of  work. 

The  penalties  continued  in  force  up  to  the  comj^etion  of 
the  work.  It  would  be  strange  if  it  were  otherwise,  but  it  is 
covered  by  section  5  of  the  contract;  Drake  on  AttacknienUf 
sec.  458.  The  attaching  plaintifTs  rights  are  limited  by  the 
garnishee's  liability  to  the  defendant;  Drake,  p.  661.  We 
have  a  complete  legal  defence  against  Cutten,  and  therefore 
against  Fitzrandolph.  It  arises,  it  is  true,  after  the  com- 
mencement of  the  action^  The  certificate  v^as  never  delivered, 
and  cannot  be  recovered  upon  under  the  contract  The 
engineer  and  the  company  are  identical,  and  to  recover  upon 
it,  it  must  be  delivered  to  Cutten«    It  is  not  a  delivery  of  the 
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certificate    for  the   engineer   merely  to   deliver    it    to    his 
employer. 

As  regards  the  question  of  estoppel,  the  equitable  assign- 
ment did  not  exist  at  the  time  of  the  assignment,  and  as 
Plunkett  could  not  under  these  circumstances  have  suppressed 
it,  he  is  not  estopped  from  setting  it  up.  The  conversation 
preceded  the  confession  of  judgment,  and  the  order  was  after 
the  judgment.  Plunkett  is  not  to  blame  therefore  for  not 
mentioning  the  order.  If  there  was  a  partnership  between 
Cutten  and  others,  Cutten's  interest  could  not  be  garnisheed. 
If  there  was  no  partnership,  there  was  no  prejudice.  There 
is  nothing  to  show  that  they  gave  up  their  remedy  against 
Cutten. 

There  is  evidence  of  an  indebtedness,  which  is  a  consider- 
ation for  the  equitable  assignment,  but  that  question  is  not  to 
be  tried  here. 

As  to  merger  of  the  equitable  in  the  legal  assignment  the 
latter  is  not  made  for  the  benefit  of  the  same  parties.  In  the 
case  cited,  it  was  the  express  object  to  create  a  merger. 
Before  there  can  be  a  merger  there  must  be  a  covenant  to 
pay.  There  was  no  such  covenant  in  the  specialty  ;  9  Bing., 
672  ;  SExch.,  829 ;  13  C.  A,  543  \  L  R.  ^  C.  P.,  755  )  L.K8 
CL  App.,  597  I  SB.Jb  S.,  364. 

The  Court  now,  (April  5th,  1881),  delivered  judgment. 

Smith,  J.— The  trial  of  this  cause  was  ha<]  under  the 
provisions  of  our  Provincial  Act  relative  to  garnishees,  the 
286th  section  of  which  provides  that  in  case  the  garnishee 
disputes  his  liability  to  the  judgment  debtor  a  judge  may 
order  that  the  judgment  creditor  may  proceed  by  a  writ 
calling  upon  the  garnishee  to  shew  cause  why  there  should 
not  be  execution  against  him.  The  pleadings  are  very 
voluminoas,  involving  some  thirty  replications,  and  a  large 
mass  of  evidence  was  taken  at  the  trial,  which  resulted  in  a 
verdict,  by  C(msent,  for  the  plaintiff  for  S545.02,  subject  to 
the  opinion  of  the  fall  Court,  with  power  to  enter  judgment 
in  favor  of  defendants  or  to  order  a  nou'^suit. 

It  appears  that  one  George  Cutten,  against  whom  the 
plaintiff,  Fitzrandolph,  had  obtained  a  judgment,  had  entered 
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into  a  contract  with  the  Western  Counties  Railway  Company 
to  construct  and  complete  a  certain  portion  of  the  said 
Railway  according  to  the  plans  and  specifications  in  said 
contract  referred  to,  and  that  he  had  partially  performed  his 
engagements  when,  in  January,  1871,  by  an  agreement  in 
writing  signed  by  Cutten,  Shanlj'  &  Plunkett,  and  the 
Company,  the  said  conti-act  was  transferred  by  the  Company 
to  the  defendants.  Subsequently  to  this  they  put  an  end  to 
the  contract  under  its  terms,  as  they  allege,  the  said  Cutten 
failing  effectively  to  prosecute  the  work,  and  it  was  completed 
by  the  defendants  at  their  own  expense.  They  seek  to  charge 
this  expenditure  to  Cutten,  and  produce  their  engineer's 
certificate,  obtained  after  action  brought,  to  shew  a  balance 
against  him.  In  view  of  the  opinion  we  have  formed 
of  this  case,  it  will  be  unnecessary  to  deal  with  many 
questions  which  were  raised  on  the  argument  and  strongly 
urged  by  counsel.  The  first  question  which  we  are  now  to 
consider  is  whether  the  sum  for  which  the  verdict  was 
obtained  was,  at  the  titne  the  garnishee  process  was  resorted 
to,  due  from  defendants  to  Cutten. 

The  defendants  allege  that  there  was  nothing  due  him, 
and  they  also  set  up  a  transfer  to  Benjamin  Killam,  in  trust 
of  all  Cutten's  right  to  the  money  referred  to  in  the  declara- 
tion and  also  an  equitable  assignment  to  said  Killam  before 
the  garnishee  process,  of  all  moneys  due,  or  to  fall  due,  to  the 
.said  Cutten,  in  relation  to  his  said  contract. 

We  have  come  to  the  conclusion,  after  a  very  careful 
review  of  the  authorities,  that  the  defendants  are  not  in  a 
position  to  deny  their  indebtedness  after  the  conversation 
with  plaintiff  and  his  attorney  previous  to  their  proceedings 
to  garnishee  the  debt  If  there  is  any  case  where  the  doctrine 
of  estoppel  can  and  ought  to  be  applied  we  think  it  is  this. 
If  a  man  by  a  statement  makes  a  representation  to  another 
of  the  existence  of  a  certain  Htate  of  facts  which  he  intends 
the  other  to  act  on  in  a  certain  way,  and  the  other  takes  action 
in  that  way,  believing  the  statement,  to  the  detriment  of  him 
who  so  acts,  the  first  is  precluded  from  denying  the  state- 
ment ;  or,  whatever  the  intention  of  the  first,  if  a  reasonable 
man  would  rely  on  the  representation  as  true,  and  suppose  it 
was  intended  he  should  so  act  in  a  particular  way,  and  be 
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does  so  act  to  his  dama^^e,  the  first  is  estopped  in  the  same 
way.  Carr  v.  London  &  N,  W.  Ry.  Co.,  L.  R.  10  C.  P.,  317. 
And  with  reference  to  the  nature  of  the  detriment  required, 
as  an  element  of  estoppel,  Knights  v.  Wiffen,  L.  R.,  5  Q.  B.,  660, 
goes  the  full  length  and  establishes  more  than  suflScient  to 
sustain  this  verdict.  The  evidence  of  Fitzrandolph  and 
Savary  is  in  my  opinion  very  strong  against  the  defendants 
on  this  point,  and  although  the  defendant  Plunkett  sought  to 
qualify  his  statement,  the  verdict  establishes  the  truth,  of  the 
former's  version.  Fitzrandolph  says,  '*  I  went  to  see  if  Plunkett 
would  assist  me  to  get  the  amount  due  from  Cutten ;  I 
asked  him  if  he  could  assist  me.  He  said  there  were 
S2,700  of  Cutten's  in  his  hands,  and  intimated  that  if  we 
had  a  garaishee  law  we  could  take  advantage  of  it.  He 
suggested  that  it  ^ould  be  the  best  way  of  stopping  the 
money  in  his  hands.  I  intimated  to  him  that  I  was  about 
to  proceed  against  Ryerson  and  Moses,  regarding  them  as 
partners  of  Cutten's^  After  this  cpnversation  with  Plunkett, 
I  changed  my  intention,  and  took  judgment  against  Cutten, 
and  proceeded  to  gjBirnishee.  This  was  entirely  the  result  of 
the  conversation  with  Plunkett."  His  solicitor,  Savary, 
testifies  to  the  same  conversation.  "  He,  Plunkett,  said  there 
were  $2,700  or  $2,800  of  money  in  his  hands  belonging  to 
Cutten ;  1  forget  which  amount.  That  conversation  was 
the  sole  reason  of  our  taking  judgment  against  Cutten  alone." 
On  being  recalled,  he  says,  "  Mr.  Plunkett,  in  the  first  conver- 
sation, stated  that  when  Cutten's  contract  was  completed 
there  would  probably  be  more  coming  to  him  than  $2,700, 
hut  the  statement  that  $2,700  was  coming  to  him  was  not 
accompanied  by  any  qualification  whatever." 

It  was  contended  by  the  Attorney  General,  for  defendants, 
that  the  equitable  assignment  did  not  exist  at  the  time  of 
this  conversation,  which  is  relied  on  as  precluding  an  exam- 
ination into  the  actual  state  of  the  accounts,  or  the  setting  up 
the  engineer's  certificate.  This  argument  is,  if  we  understand 
it,  that  defendant's  statement  of  indebtedness  to  Cutten  is  to 
be  qualified  by  the  consideration  of  this  order,  which  it  is 
claimed  amounts  to  a  transfer  of  all  that  may  be  due,  in 
defendant's  hands?  There  is  doubtless  authority  to  shew 
that  an  order  may  in  some  cases  secure  the  money  in  the 
14 
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hands  of  the  party  on  whom  it  wa.s  drawn,  as  soon  &s  shewn 
to  him.  The  question  arises  whether  the  defendants  are 
estopped  from  denying  anything  more  than  that  they  were 
liable  to  pay,  on  account  of  their  indebtedness,  a  specified 
sum  of  money.  If  plaintiff  changed  his  position  by  reason  of 
that  statement,  and  it  afterwards  turned  out  that  this  asset 
of  Outten's  had,  without  notice  to  the  defendants,  been  at  the 
time  of  the  statement  transferred,  how  would  the  case  stand? 
It  is  laid  down  in  Story's  Equity  Juri8prud€7i.cey  sec.  1047, 
that,  in  order  to  perfect  his  title  against  the  debtor,  it  is 
indispensable  that  the  assignee  should  immediately  give 
notice  of  the  assignment  to  the  debtor,  for,  othei-wise.a 
priority  of  right  may  be  obt-ained  by  a  subsequent  assignee, 
or  the  debt  may  be  discharged  by  a  payment  to  the  assignor 
before  such  notice,  and  decisions  in  some  of  the  state  courts 
are  cited  to  shew  that  an  order  on  a  particular  fund  amounts 
to  an  assignment  in  equity,  and,  after  notice  to  the  debtor,  is 
good  against  attaching  creditors  of  the  drawer;  and  it  has 
been  held,  it  appears,  that  it  is  not  sufficient  unless  notice  has 
been  given  by  procurement  of  the  assignee.  But  very 
likely  this  refers  to  cases  where  the  assignment  is  verbal,  and 
would  not  cover  a  case  where  the  debtor  has  signed  an  order. 
If  the  defendants  had  received  this  order  in  favor  of  Killam 
before  their  statement  to  plaintiff  and  his  attorney,  and  thus, 
having  notice  before  the  conversation,  they  had  communicated 
that  notice  and  disclosed  the  existence  of  the  order,  this 
might  have  changed  the  aspect  of  the  case  respecting  the 
estoppel.  We  must  conclude  from  the  evidence  that  this  was 
not  the  case.  How  would  the  matter  stand  if,  having  notice 
of  the  order,  defendants  neglected  to  disclose  it  ?  There  is 
evidence  to  this  effect  to  support  the  verdict;  if  the  case 
turned  upon  that,  there  ia  evidence  that  Plunkett  knew  of 
the  order  previous  to  his  conversation.  We  refrain  from 
offering  an  opinion  as  to  the  law  governing  these  questions 
The  effect  of  our  decision  i^  that  defendants,  by  their  state- 
ment, are  estopped  from  shewing  that  nothing  was  due 
Cutten.  Another  question  might  arise,  whether,  if  this  order 
to  Killam  with  the  facts  were  to  be  regarded  as  an  assign- 
ment of  any  debt  actually  due  to  Cutten,  it  could  so  operate 
under  the  evidence  and  verdict  to  the  prejudice  of  plaintiff, 
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without  pursumg  the  enquiry  as  to  what  amount,  if  any,  is 
really  duB,  and  if  nothing  were  found  to  be  due,  in  view  of 
the  engineer's  certificate,  though  this  would  not  per  se  relieve 
the  defendants  from  their  admissions,  could  they  call  to  their 
aid  the  constructive  assignment  by  Cutten  to  Eillam.  No 
doubt  if  the  action  were  by  Killam,  unless  the  engineers 
certificate  is  conclusive,  though  Plunkett's  admission  to  the 
plaintiff  would  not  then  Amount  to  an  estoppel,  it  would  be 
evidence  of  indebtedness.  These  questions  may  involve  some 
difficulty.  But  we  are  not  required  to  decide  them  in  consid- 
ering the  subject  of  this  suit,  unless  the  order  before  us  under 
the  facts  in  evidence  does  in  law  constitute  an  assignment 
irom  Cutten  to  Killam  of  all  that  was  due  from  defendants. 

The  onler  relied  on  is  as  follows  : — 

Messrs.  Shanlt  &  Plunkett,  Contractors, 

Digby,  N.  S. 

GenH, — Please  pay  to  Benjamin  Eillam,  Esq.,  or  order,  all 
moneys  due  me,  or  falling  due  me,  on  monthly  certificates  of 
work  done  by  me  on  Section  10  W.  C.  R'y.,  at  and  from  date, 
And  oblige  yours,  fee, 

(S.  &  P.'s  stamp.)  (Sgd.)        Geo.  S.  Cutfen. 

Bighy,  Feb'y,  2Ut,  1876. 

It  is  contended  on  behalf  of  plaintiff  that  there  was  no 
sufficient  consideration  shown  for  the  order,  and  that  it  was 
not  intended,  under  the  evidence,  to  operate  as  an  aasignment  j 
And  that,  even  if  the  consideration  were  sufficient  and  it  were 
so  intended,  it  was  merged  in  the  assignment  under  seal,  on 
the  ground  that  there  should  not  be  two  remedies,  one  on  the 
covenant  and  the  other  on  a  simple  contract,  for  the  same 
demand. 

Is  it  apparent  from  the  evidence  that  the  order  wa« 
intended  to  operate  as  a  transfer  for  valuable  consideration  ? 
The  onus  is  on  defendants  to  show  it.  There  is  authority  to 
establish  that  if  one  erapk)y  another,  even  though  a  creditor, 
to  receive  money  due  or  falling  due,  this  would  not  necessarily 
•constitute  an  assignment  of  the  specific  debt,  for  the  party 
might  be,  under  the  order,  a  n>cre  agent  receiving  commission. 
l^e  WLJk  Tvd.,L.C.JEq.,779,(note,)  and  case  there  cited.)  Cutten, 
Jthe  drawer  of  the  order,  in  his  evidence,  says  of  the  drawee. 
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"  Ben.  Killara  used  to  draw  the  money  and  I  would  get  ft 
from  him.  Killam  used  to  collect  the  money;  if  I  got  short, 
he  used  to  give  the  money." 

We  think  a  sufficient  consideration  has  not  been  shewn 
for  this  order.  The  most  that  may  be  said,  perhaps,  is  that 
there  is  a  statement  of  an  indebtedness  from  Outten  personally 
to  Killam,  but  how  it  arose  we  are  not  informed,  nor  are  we 
enabled  to  say  from  any  facts  proven  that  there  was  a  legal 
obligation  which  would  constitute  a  good  consideratioD, 
Neither  does  it  appear  that  an  indebtedness  existed  at  the 
time  of  the  order,  or  that  it  was  this  which  constituted  the 
consideration  for  the  drawing  of  it.  And  the  order  itself  does 
not,  like  those  in  the  cases  cited  to  us,  show  any  consideration, 
though  that  may  not  be  necessary.  There  is,  likewise  an 
important  element  wanting.  The  amount  of  the  indebtedness 
is  not  shown.  N'on  constat  that  there  is  not  sufficient  in 
defendants*  hands  to  satisfy  both  claims.  In  Crowfoot  v. 
Gurney,  9  Bing.,  376,  Tindal,  C.  J.,  says :  "  It  has  been 
objected  that  such  an  assignment  could  not  take  place  except 
in  respect  of  a  precise  and  ascertained  amount.  I  cannot 
concur  in  that  proposition,  because  all  that  can  be  required  is 
that  the  debt  assigned  should  not  be  larger  than  the  sum  due 
to  the  party  assigning."  In  the  absence  of  any  intention  on 
Cutten's  part  to  appropriate  the  fund  in  defendants*  hands  to 
satisfy  a  debt  proved  to  have  been  due  to  Killam  at  the  date 
of  the  order,  it  becomes  unnecessary  to  consider  the  question 
of  merger  raised  on  the  argument  We  think  the  verdict 
must  be  sustained. 

Weatherbe,  J. — If  it  be  clearly  made  out  by  evidence,  or 
established  by  a  verdict  which  cannot  be  impugned,  that  a 
person,  even  though  mistaken  at  the  time,  by  his  statement 
to  another,  intending  that  the  other  shall  act  upon  it  in  a 
particular  way,  thereby  induces  the  other  person  to  act  in 
that  way  to  his  injury  or  detriment,  then  the  first  cannot, 
upon  an  issue  where  the  fact  respecting  which  the  statenoent 
was  made  is  called  in  question,  shew  what  the  actual  truth  is, 
but  his  statement  must  be  taken,  as  against  him,  to  be  the  fact. 

Plaintiff  was  about  to  collect  a  debt  due  him  from  one 
Cutten,  by  proceeding  against  others  whom  he  claimed  were 
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partners.  He  had  employed  an  attorney  who  had  advised 
this  course,  when  he  and  his  attorney  were  informed  by  one 
of  the  defendants'  firm  that  there  was  :p3,700  in  his  hands, 
due  from  the  firm  as  a  debt  to  Cutten,  and  plaintiff  was  by 
defendants  recommended,  if  garnishee  proceedings  were 
available  in  this  Province,  to  institute  such  proceedings 
against  the  firm  so  as  to  secure  the  money  in  defendants' 
hands  to  satisfy  plaintiff's  debt.  Plaintiff  abandoned  his 
contemplated  proceedings,  instituted  the  proceedings  in  this 
suit  suggested  by  defendant,  whereupon  defendants  pleaded, 
denying  any  indebtedness  to  Cutten,  and  after  issue  joined, 
by  leav-e  of  the  Court,  set  up  as  a  special  defence  a  contract 
for  railway  construction  with  Cutten  by  the  terms  of  which 
contract  Cutten  is  alleged  not  to  be  entitled  to  recover 
anything  except  on  the  certificate  of  defendants*  engineer,  and 
pleaded  a  certificate  of  the  engineer,  made  out  after  issue 
joined.  It  is  contended,  (1st),  that  the  statement  relied  on 
does  not  come  within  the  representation  required  to  be  made 
from  one  to  another  to  preclude  the  first  from  pleading  and 
proving  the  real  facta  of  the  case ;  and,  (2nd),  that  there  has 
not  been  disclosed  anything  which  brings  the  plaintift'  within 
the  authority  respecting  the  injury  or  detriment  suffered  by 
■him  by  reason  of  the  statement  or  representation.  In  the 
first  place  I  think  all  the  elements  are-  supplied  in  the 
evidence  here  of  a  representation  required  to  constitute  an 
estoppel  in  pais. 

As  to  the  detriment  required  to  be  shown,  there  are  two 
things  relied  on,  namely,  the  withholding  of  proceedings 
against  parties  who  were  alleged  to  be  partners  of  Cutten, 
and,  secondly,  the  instituting  of  these  garnishee  proceedings. 
As  to  the  withholding  of  proceedings  against  those  asserted 
to  be  partners,  it  is  said  it  was  not  clearly  made  out  that  any 
such  proceedings  were  really  intended,  or  that  they  would,  in 
ease  defendant  had  not  admitted  his  indebtedness,  have  been 
taken  ;  but  I  think  the  evidence  is  clear  on  this.  Then  it  is 
said  that  on  the  trial  of  this  cause  it  was  shewn  that  the 
partnership  relied  on  did  not  exist.  It  may  be  that  the 
evidence  on  that  point  was  admissible,  but,  if  so,  it  could  only 
go  to  the  question  whether  plaintiff  really  contemplated  a 
different  course,  which   he  had*  been  induced   to  abandon. 


Digiti 


ized  by  Google 


214  FITZRANDOLPH  v.  SHANLY  et   al. 

However  that  may  be,  I  think  the  question  whether  co- 
partnership existe^  between  Cutten  and  the  persons  against 
whom  proceedings  were  to  be  taken  by  plaintiff  was  not 
in  issue  in  this  suit,  and  could  not  be  tried.  Then  I  am 
of  opinion  that  if  these  garnishee  proceedings  were  taken  by 
reason  of  defendants'  representation,  they  have  so  altered  the 
plaintiff's  position  that  he  can  now  call  to  his  aid  the 
principle  of  law  which  prevents  defendant;!  from  withdrawing 
from  their  representation,  or  even  showing  that  they  were 
mistaken  at  the  time  it  was  made. 

Assuming  that  there  was  money  in  defendant's  hands  due 
to  Cutten,  or  that  he  cannot  be  allowed  to  deny  his  indebted- 
ness, another  question  remains.  It  is  contended  that  all  the 
funds  in  defendants'  hands  were  transferred  to  one  Killam  for 
a  sufficient  consideration,  by  an  order  drawn  by  Cutten  in 
his  favor  on  defendants,  of  which  they  had  notice  before  the 
attachment,  and  that  in  law  this  constitutes  a  constructive 
or  equitable  assignment. 

It  is  said  by  Brett,  J.,  in  Field  v.  Megaw,  L.  R,  4  C.  P-r 
664,  that  the  law  upon  this  subject  of  equitable  assignment  is 
brought  to  such  an  exquisite  degree  of  refinement  that  it  is 
by  no  means  easy  to  understand  it.  Admitting,  however,  for 
the  sake  of  this  argument,  that  the  order  in  question,  under 
the  evidence,  presents  all  the  requisites  to  form  an  assignment 
of  the  fund  in  question  so,  as  to  prevent  the  attachment  from 
operating,  except  the  consideration;  if  that  fails,  the  whole  fails. 
I  pass  by  a  difficulty  which  may  perhaps  operate  against 
defendants,  raised  by  the  authorities,  under  which  it  seems  to 
be  implied  that  it  should  always  clearly  appear  that  the  sum 
due  to  the  drawer  of  the  order  should  not  be  larger  than  the 
consideration  or  sum  to  be  satisfied  out  of  the  fund  in  the 
hands  of  the  drawee. 

Have  the  defendants  disclosed  anything  in  the  evidence 
before  us  by  which  we  can  come  to  the  conclusion  that  there 
was  a  legal  debt  or  obligation  due  from  the  drawer  to  the 
payee  at  the  time  of  the  making  of  the  order,  and  that  the 
order  was  drawn  to  secure  or  satisfy  such  obligation  ?  If 
not,  it  is  wholly  unnecessary  to  pursue  this  question  further ; 
and  I  am  clearly  of  opinion  tb^:^  is  not,  and  that  the  verdict 
here  should  not  be  disturbed* 
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DesBarbes,  J.,  delivered   no  written  opinion,  but  orally 
concurred  in  the  judgments  of  Smith  and  Weatherbe,  JJ. 

James,  J.,  delivered  the  following  dissenting  opinion  : — 
The  defendants  Shanly  &  Plunkett  were  contractors  under 
the  Western  Counties  Railway  Company  for  the  completion 
of  their  railway  from  Digby^  to  Yarmouth.  George  Cutten 
was  sub-contractor,  under  the  defendants,  for  the  completion 
of  the  work  ;  and  Ryerson,  Moses  &  Co.,  of  Yarmouth,  were 
sureties  for  Cutten  to  the  defendants  for  the  completion  of 
the  work.  Mr.  Plunkett  was  residing  in  Digby,  his  partner 
'  Shanly  being  resident  in  England.  In  the  early  part  of 
February,  1876,  Cutten  broke  down  and  gave  up  the  work, 
owing  to  pecuniary  difficulties.  At  that  time  there  were  three 
classes  of  creditors  having  claims  on  Cbtten  ;  1st,  the  unpaid 
laborers  whom  he  had  employed ;  2nd,  his  sureties,  Ryerson, 
Moses  &  Co.,  to  whom  he  was  indebted  over  812,000;  and 
3rd,  several  miscellaneous  creditors,  of  whom  the  plaintifi  was 
one ;  all  of  these  creditors  were  naturally  anxious  to  secure 
their  debts.  Ryerson,  one  of  the  sureties,  was  at  Digby  with 
an  order  from  Cutten  on  defendants  to  pay  them  the  balance 
which  was  then  supposed  to  be  due  from  defendants  to 
Cutten ;  the  workmen  were  clamoring,  and  all  were  looking 
to  the  defendant  Plunkett,  as  the  holder  of  a  supposed 
balance  due  to  Cutten,  this  being  probably  their  only  hope  of 
obtaining  any  payment.  Under  these  circumstances,  the 
plaintiff,  with  his  attorney,  waited  on  Plunkett  and  obtained 
from  him  information  upon  receipt  of  which  they  procured  a 
garnishee  order  on  the  defendants,  to  which  the  defendants 
pleaded,  and  the  cause  having  been  tried  the  trial  ended  as 
follows  :  "  It  is  here  agreed  that  a  verdict  be  entered  in  favor 
of  the  plaintiff,  with  leave  to  move  to  set  aside  the  same, — 
verdict  to  be  for  $545.02,  and  the  full  Court  to  have  power  to 
enter  judgment  in  favor  of  defendants,  or  to  order  a  non- 
suit." 

The  cause  has  been  ably  and  exhaustively  argued  before 
us  on  motion  upon  the  verdict,  and  three  of  my  brethren  are 
of  opinion  that  the  verdict  for  plaintiff  should  be  sustained, 
from  which  conclusion  I  am  compelled  to  dissent.  I  was 
only  made  aware  on  Thursday  last  of  the  conclusion  at  which 
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my  learned  brethren  had  arrived,  and  until  that  time  did  not 
expect  to  have  the  unpleasant  duty  of  dissenting  from  the 
rest  of  the  Court.  I  am  obliged  to  do  so  now  under 
unfavorable  circumstances.  The  point  on  which,  mainly,  I 
differ  from  them  in  opinion  is  the  question  of  estoppel.  It  is 
alleged  that  the  defendant  Plunkett  informed  the  plaintiff 
and  his  attorney  that  he  had  in  his  hands  a  balance  of  82,700 
due  to  Cutten,  and  suggested  that  they  should  take  out  a 
garnishee  order  on  him  for  the  amount  due  plaintiff;  that,  in 
consequence  of  this  information,  they  took  out  a  garnishee 
order,  and  abandoned  an  intention  to  proceed  by  suit  against 
Ryerson,  Moses  &  Co.,  whom  they  supposed  to  be  partners  of 
Cutten ;  and  this  is  the  injury  which  they  set  out  to  sustain 
their  claim  to  an  estoppel. 

It  is  laid  down  in  Bigelow  on  Estoppel,  p.  480,  that  all  of 
the  following  elements  must  be  present  in  order  to  an  estoppel 
by  conduct : — 

1.  There  must  have  been  a  representation  or  a  conceal- 
ment  of  material  facts. 

2.  The  representation  must  have  been  made  with 
knowledge  of  the  facts. 

3.  The  party  to  whom  it  was  made  must  have  been 
ignorant  of  the  truth  of  the  matter. 

4.  It  must  have  been  made  with  the  intention  that  the 
other  party  should  act  upon  it. 

5.  The  other  party  must  have  been  induced  to  act 
upon  it. 

Bigelow  does  not  at  all  say  that  where  all  of  these 
elements  are  present  there  must  be  an  estoppel,  but  that 
there  cannot  be  an  estoppel  where  ary  of  them  are  absent 
It  would  be  easy  for  nie,  did  circumstances  permit,  to 
enumerate  a  dozen  cases  in  which,  all  of  those  elements  being 
present,  there  would  be  no  estoppel,  but,  as  I  am  not  in  a 
position  to  write  a  treatise  on  the  law,  I  will  merely  endeavor 
presently  to  shew  that  this  is  such  a  ca.se.  Before  doing  so, 
I  will  again  extract  from  Bigelow,  p.  477  :  "In  Welland  Canal 
Co.  V.  Hathaway,  8  Wend.,  480,  Nelson,  J.,  observed,  in 
delivering  judgment:  "There  are  many  acts  which  have  been 
adjudged  to  be  estoppels  in  2)ais.  *  *  *  But  in  many, 
and  probably  most  cases,  whether  the  act  or  admission  shall 
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operate  by  way  of  estoppel  or  not  must  depend  on  the 
circuTnstavces  of  the  case"  That  is  that  there  is  no  cast-iron 
ruie,  and  I  have  seen  the  same  dictutJi  in  an  English  case, 
which  I  have  read,  but  have  not  now  at  hand.  Further  on, 
in  the  same  judgment,  Nelson,  J.,  says:  "All  the  cases  which 
I  have  seen  in  which  the  acts  or  admissions  of  the  party  are 
adjudged  to  operate  against  him  in  the  nature  of  an  estoppel, 
are  generally  cases  where,  in  good  conscience  and  honest 
dealing,  he  ought  not  to  he  permitted  to  gainsay  them'' 
There,  then,  is  an  additional  element  to  the  five  already 
enumerated.  I,  for  my  own  part,  do  not  know  of  any  single 
case  in  the  books  in  which  a  party,  acting  in  perfect  good 
faith  and  giving  honest  information  where  he  had  no  interest 
whatever,  or  none  by  which  his  statement  could  be  held  to  be 
intended  to  benefit  himself  in  some  way,  has  been  held  to  be 
estopped.  A  chance  observation  in  conversation,  or  a  short 
answer  to  an  offensively  impertinent  enquirer,  are  such  cases, 
with  many  others,  to  which  I  need  not  refer.  But  this 
point  will  be  further  elucidated  by  reference  to  Bigelow's 
introduction  to  his  valuable  work,  page  xi. 

"Kstoppels  for  a   long   time  were   considered  as  odious. 

*  *  *  The  definition  given  by  Lord  Coke  has  often  been 
referred  to  as  giving  ground  for  the  application  of  the  term. 
He  said  that  the  name  '  estoppel  *  or  *  conclusion '  was  given 

*  because  a  man's  own  act  or  acceptance  estoppeth  or  closeth 
his  mouth  to  allege  or  plead  the  truth.*  *  *  *  In  modern 
times  the  doctrine  has  lost  its  odium,  and  become  one  of  the 
most  important,  useful  and  just  agencies  of  the  law"; — in 
which  opinion  I  fully  concur.  "  It  is  quite  safe  to  say  that 
at  the  present  day  it  is  never  employed  to  exclude  the  truth ; 
its  whole  force  and  effect  are  to  preclude  parties  and  those  in 
privity  with  them  from  unsettling  a  matter  which  they  have 
in  solemn  f 01^1  admitted  and  adopted''  I  shall  show  here- 
after that  the  defendant  Plunkett  has  not  "  in  solemn  form 
admitted  or  adopted"  or  bound  himself  to  anything ;  all  ho 
asks  for  is  liberty  to  show  the  truth,  that  if  he  did  say 
explicitly,: — which  he  expressly  denies, — that  he  had  82,700  in 
his  hands,  he  was  mistaken,  that  he  owed  Cutten  at  that  time 
not  one  dollar,  and  that  if  he  did,  it  was  otherwise  disposed 
of  and  beyond  his  control  at  that  time,  by  an   equitable 
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assignment  to  Ryerson,  Moses  &;  Co.     He  is  told,  "  You  shall 
not  prove  this,  because  you  told  us  that  you  had  the  money." 

There  is  yet  another  point  which  I  will  briefly  advert  to 
before  going  into  the  evidence.  An  estoppel,  I  think,  can 
only  be  in  the  case  where  the  person  estopped  has  some 
private  or  personal  object  in  deceiving  another  either  by 
words,  conduct  or  silence.  And  again,  in  my  opinion,  advan- 
tage cannot  be  taken  by  a  party  of  the  kindly,  honest  and 
disinterested  advice  of  a  friend  to  whom  he  goes,  in  a  time  of 
perplexity,  for  counsel  or  information,  in  order  to  fix  him  in 
damages  by  an  estoppel. 

Keeping  these  principles  in  view  and  bearing  in  mind  the 
existing  relations  of  the  several  parties  as  above  stated,  let  us 
see  what  appears  by  the  evidence.  I  will  premise  my  obser- 
vations by  stating  that  there  is  only  a  single  point  in  the 
evidence  in  relation  to  which  there  is  any  discrepancy,  and 
that  is  whether  Plunkett  stated  to  plaintiff  and  his  attorney 
explicitly  that  he  had  a  balance  of  $2,700.  This  Plunkett 
denies,  alleging  that,  although  he  mentioned  that  amount,  he 
said,  "  in  substance,  that  it  might  turn  out  that  nothing  was 
coming  to  Cutten  on  a  final  settlement."  At  the  trial,  after 
Plunkett  was  examined  both  for  plaintiff  and  defendant, 
plaintiff's  attorney  was  recalled  in  rebuttal,  and  he  contra- 
dicted Mr.  Plunkett  in  this  particular  only;  all  his  other 
evidence  is  uncontradicted,  and  I  may  use  it ;  but  it  will  be 
scarcely  necessary.  The  evidence  of  plaintiff  and  his  attorney, 
it  appears  to  me,  is  quite  sufficient  to  show  that  there  is  no 
estoppel.  The  plaintiff  Fitzrandolph,  after  showing  that  he 
took  judgment,  (by  confession,)  against  Cutten,  says  :  "  I  had  a 
conversation  with  defendant  Plunkett  about  that  time,  and 
before  the  judgment,  in  his  office ;  Judge  Savary  was  then 
my  counsel,  and  was  present ;  that  was  in  1876,  about  the  1st 
February ;  1  ^toent  to  see  if  Plunkett  would  render'  me 
assistance  to  get  the  amo\int  dice  from  Cutten ;  I  asked  him 
if  he  would  assist  nie ;  Ive  said  there  were  9^,700  of  CvMen's 
in  his  hands"  Let  us  remember  that  plaintiff  had  no  interest 
whatever  in  the  matter.  If  he  owed  Cutten,  it  was  to  him  a 
matter  of  indifference  to  whom  he  paid  it  Here  we  find 
plaintiff  in  a  dilemma,  going  to  his  friend  and  neighbor, 
Plunkett,  to  help  him  with  counsel  and  information.     He  gets 
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it ;  and  because  Plunkett,  in  good  faith  and  the  confidence  of 

friendship,  stated  something  which  he  believed  to  be  true,  but 

in  which  he  was  mistaken,  he  turns  round  and  says,  **It  is  true 

yon  and  I  were  friends,  and  I  went  to  you  as  a  friend  to  help 

me,  and  you  made  a  mistake  in  what  you  told  me ;  I  don't 

doubt  your  honesty  ;  I  know  it  was  my  business,  not  yours ; 

but  I  will  hold  you  to  what  you  told  me,  and  compel  you  to 

pay  me  another  man's  debt  out  of  your  own  pocket;  nay,  I 

will  not  even  permit  you  to   say  that  you    were   mistaken. 

There  is  a  glorious  doctrine  of  estoppel  in  the  law  books 

which  enables  me,  under  color  of  friendship,  to  pump  you,  and 

if  you  make  a  mistake,  you  must  pay  me  $545,  which  you  do 

not  owe.     Your  mouth  is  shut ;  you  have  not  even  a  right  to 

explain  that  you  were  in  error." 

"  111  have  my  bond ;  I  trill  not  hear  thee  speak  ; 
111  hare  mj  bond ;  and  therefore  speak  bo  more.'^ 

— Merchant  of  Venice. 

It  is  evident,  I  think,  that  Shakespeare  was  acquainted  with 
the  doctrine  of  estoppel  as  defined  by  his  contemporary  Lord 
Coke. 

But  to  continue  with  the  evidence : — 

*  *  *  "  He  said  he  would  willingly  assist  me.'*  Mr. 
Savary.  his  counsel,  who  was  present,  says  that  plaintiff  said, 
"  that  the  Yarmouth  people,  Ryerson  and  Moses,  were  trying 
to  get  it,  but  he  would  rather  plaintiff  would  succeed  in 
getting  it.  *  *  *  One  of  us  thanked  him.  and  I  went 
immediately  to  my  office  to  commence  proceedings."  Defen- 
dant says  on  this  point,  "  I  think  they  told  me  it  was  a  hard 
case,  and  asked  me  what  I  could  do  to  help  them  get  the 
money.     I  believe  I  explained  the  position  of  the  matter." 

Now  I  think  the  plaintiff  was  wrong,  not  in  issuing  the 
garnishee  order, — whether  they  did  or  did  not  understand 
Plunkett  correctly  as  to  the  amount  due,  and  which  I  think 
very  doubtful  on  the  evidence,— -but  in  setting  up  this 
estoppel.  I  consider  it  a  breach  of  all  courtesy,  good  faith 
and  common  justice.  If  Plunkett  had  acted  in  bad  faith 
towards  them  in  anything  he  said,  this  might  avail  them,  but 
that  is  not  pretended.  It  is  perfectly  obvious  that  in  what  he 
said  he  was  not  only  acting  bonajide,  but  in  their  interest ; 
that  he  withheld  no  information  in  his  possession,  but  stated 
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hLs  difficulties,  and  anxiously  deliberated  with  them  whether 
it  would  be  possible  for  him  to  help  them  or  not.  Now,  is 
this  a  case,  adopting  the  lanpfuage  of  Nelson,  J.,  in  which 
Plunkett  "  in  good  conscience  and  honest  dealing  ought  not 
to  be  permitted  to  gainsay  his  statement"  by  showing  that  he 
was  mistaken  ?  On  the  contrary,  is  not  this  assertion  of  an 
estoppel  extremely  "odious"  under  the  circumstances?  I 
think  the  estoppel  is  set  up  here  to  rob  a  man  because  he 
acted  an  honorable  and  friendly  part  towards  the  man  who 
now  trios  to  shut  his  mouth,  and  that  this  case,  so  far  as  it 
depends  on  the  estoppel,  is  simply  a  dishonorable  •proceeding; 
and  I  hold  that  there  is  no  estoppel  here,  because  it  would 
unjustly  shut  out  the  truth,  and  enable  the  plaintiff  to  commit 
a  grievous  wrong  upon  his  friend  and  intended  benefactor.  I 
will  now  take  up  the  five  elements  of  an  estoppel  laid  down 
by  Bigelow,  page  480 : — 

1.  There  must  have  been  a  representation  or  conced- 
inent  of  material  facts. 

Of  course,  this  means  an  improper  representation  or 
concealment.  If  a  man,  on  the  application  of  his  friend,  tells 
him,  uprightly  and  truly,  all  that  he  knows,  there  can  be  no 
estoppel.  No  such  case  was  ever  decided  in  any  country. 
It  is  not  contended  here  that  there  was  any  prejudiced  or 
unfair  representation  of  facts,  or  any  concealment.  This  is 
beyond  all  question,  and  therefore  there  can  be  no  estoppel. 

2.  The  representation  must  have  been  made  with  know- 
ledge of  the  facts. 

Now,  the  defence  is  here,  not  that  Plunkett  knew  the 
facts  and  mis-stated  them,  but  that  he  made  a  mistake  in  a 
matter  of  fact,  viz.,  that  he  was  in  Cutten's  debt.  He  saj's, 
(and  we  must  remember  he  says  it  when  called  on  as  a  witness 
by  plaintiff)  :  "  I  was  clearly  mistaken  in  giving  the  plaintiff 
and  Mr.  Savary  to  understand  that  there  was  anything  in  my 
hands  belonging  to  Cutten.  I  am  certain  that  I  mentioned 
that  the  men  had  the  first  claim,  and  that  I  would  see  them, 
(the  men,)  paid  if  possible."  He  seems,  then,  to  have  thought 
that  there  would  be  sufficient  to  pay  both  the  plaintiff  and 
the  men.  "  I  said  in  substance  that  it  might  turn  out  that 
there  was  nothing  due  to  Cutten  on  a  final  settlement  after 
his  contract  was  finished."     This  is  the  expression  denied  by 
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Savary,  who  was  recalled  to  contradict.  "  I  was  under  the 
impression  that  there  would  be  money  due  to  Cutten.'^ 
Again  :  "  I  was  clearly  mistaken  in  giving  the  plaintiff  and 
Mr.  Savary  to  understand  that  there  was  anything  in  my 
hands  belonging  to  Cutten.  1  believe  I  explained  the  position 
of  the  matter" ;  and  he  explains  in  lengthy  examinations  and 
cross-examinations,  referring  to  numerous  voluminous  docu- 
ments and  accounts,  how  it  turned  out  that  at  the  completion 
of  the  work  Cutten  was  found  to  be  in  his  debt  several 
hundred  dollars.  Of  this  result  he  was  then  entirely  ignorant, 
and  could  not  be  very  well  otbei'wise. 

Now,  on  this  point,  I  will  cite  a  Massachusetts  case, 
which  is  perfectly  conclusive.  I  cite  again  from  Bigelou\ 
p.  531 :— In  Brewer  v.  Boston  &  F.  R.  Co,,  5  Met.,  478,  it 
appeared  that  certain  parties,  intending  to  establish  the  line 
between  their  lands,  agreed  upon  a  boundary  by  parol,  which 
was  not  in  fact  the  true  line.  But  they  held  possession  in 
Hccordance  with  the  conventional  line ;  and,  one  of  the  parties 
being  about  to  sell  to  the  defendant,  the  other  stated  to  the 
purchasers  that  the  line  ageeed  upon  was  correct  and  that  he 
did  not  claim  beyond  it.  After  the  sale  the  purchasers  made 
improvements,  went  to  the  conventional  line,  with  the  know- 
ledge of  the  adjoining  owner,  who  was  often  present  and 
repeatedly  pointed  out  the  line  without  ^ving  notice  of  any 
claim  to  the  land.  Having  subsequently  discovered  the  true 
line,  and  that  it  extended  bej'ond  the  improvements,  the 
Court  held  him  entitled  to  recover  it. 

"  We  must,"  said  Wilde,  J., in  delivering  judgment,  "con- 
sider the  declaration  and  admission  of  the  demandant  as  having 
been  made  in  good  faith  and  by  mere  mistake ;  and  admis- 
sions thus  made  do  not,  tve  think,  by  law  operate  by  way  of 
estoppel  *  *  ♦  Now  it  does  not  expressly  appear  by  the 
case  stated  that  the  declarations  of  the  demandant  were 
made  to  the  tenant's  agent  with  a  view  to  induce  their 
conduct,  or  that  he  had  knowledge  of  their  intention  to  pur- 
chase, nor  does  it  appear  that  the  tenants  will  be  injured. 
We  do  not,  however,  decide  the  case  on  these  consider- 
ations, but  on  the  ground  that  the  demandant  has  acted  fairly 
under  a  mistake,  and  that  he  has  made  no  declaration 
coiUrary  to  his  honest  belief  at  the  tirae,  or  with  any  intention 
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to  deceive  the  tenants.  And  we  think  it  clear  that  declara- 
tions thus  made  do  not  operate  in  the  nature  of  an  estoppel. 
A  party  is  not  to  be  estopped  to  prove  a  legal  title  to  his 
estate  hy  any  miarepreientation  of  Ua  locality  made  hy 
zniatake  without  fraud  or  intentional  deception^  although 
anotfier  party  may  be  induced  thereby  to  purchciae  a» 
adjoining  lot,  the  title  to  which  may  prove  defective ;  for  he 
may  require  a  warranty,  and  it  would  be  most  tmjust  that  a 
party  should  for feit  his  estate  by  a  clear  mistake," 

I  need  scarcely  refer  to  another  case  upon  this  point,  as  I 
believe  this  authority  to  be  entirely  unquestioned  by  any 
Court  or  Judge,  and  if  it  is  a  sound  decision,  it  governs  this 
case,  and  there  is  no  estoppel. 

I  now  take  up  the  fourth  of  Bigelow's  propositions  : — 
4.     It  must  have  been   made   with   the    intention  that 
plaintiff  should  act  on  it 

Now  there  is  not  the  slightest  evidence  here  that,  beyond 
a  wish  if  possible  to  serve  his  friend  the  plaintiff,  Plunkett 
had  any  intention,  or  wish,  or  interest  in  the  matter. 

It  is  true  that  he  did  ask  plaintiff  and  his  attorney  if 
there  was  any  way  in  our  law  by  which  the  funds  which  be 
supposed  to  be  in  his  hands  could  be  secured  to  plaintiff,  and 
he  enquired  if  we  had  any  garnishee  law,  and  asserted  that 
that  might  be  a  way  of  securing  the  funds.  He  did  not 
request  them  to  take  that  proceeding,  but  merely  suggested 
that  that  might  be  an  available  means  of  getting  at  any  funds 
that  might  be  in  his  hands.  I  do  not  see  anything  in  the 
evidence  to  shew,  or  lead  us  to  suspect,  that  he  had  any 
intention,  as  he  had  no  interest  either  way.  Intention  here 
must  mean  something  more  than  the  mere  assent  of  a 
disinterested  party. 

The  same  remarks  apply  with  equal  force  to  the  fifth 
proposition : — 

5.  That  the  other  party  must  have  been  induced  to  act 
upon  it. 

If  plaintiff  acted  upon  it,  it  was  not  because  he  was 
induced  by  defendant,  but  because  he  had  a  hope,  based  on 
Plunkett's  friendly  suggestion,  that  he  would  make  something 
out  of  it  He  acted  on  his  own  responsibility,  knowing  that 
his  friend  Mr.  Plunkett  would  not  deceive  him«  and  believing 
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that  Plunkett  was  not  mistaken  in  his  estimate  of  the  amount 
due.  "Inducement"  here  must  mean  more  than  a  mere 
passive  assent  to  plaintiff  doing  what  he  thought  best  for  his 
own  interest. 

Under  this  head  I  wish  to  distinguish  this  case  from 
Knights  v.  Wiffen.  I  do  not  presume  to  doubt,  as  a  profane 
text  writer,  (cited  in  Hohnes'  edition  of  Kent,  IL,  41)3 — note) 
appears  to  have  done,  the  authority  of  that  case,  which  has 
qurried  the  doctrine  of  estoppel  so  much  further  than  any 
previous  case  as  to  hold  that  a  party  may  be  estopped  though 
the  party  claiming  the  estoppel  could  not  prove  that  he  had 
suffered  any  actual  injury.  This  case  is  distinguishable  from 
that  on  all  the  grounds  which  I  have  already  mentioned,  and 
also  on  another  ground.  In  that  case  there  was  no  evidence 
that  the  party  claiming  the  estoppel  might  not  otherwise 
have  got  back  the  money  he  had  paid  for  the  goods.  In  this 
case  the  evidence  shews  that  the  remedy  which  he  had  aban* 
doned  in  consequence  of  what  Plunkett  said  to  him  was  no 
remedy  at  all.  His  inteation  was  to  sue  Ryerson  and  Mases, 
in  the  belief  that  they  were  secret  partnei-s  of  Cutten.  He 
does  not  suggest  any  other  possible  remedy.  But  on  the 
evidence  here  it  is  clearly  proved  that  Ryerson  and  Moses 
were  not  partners  of  Cutten,  and  therefore  a  suit  against 
them  would  have  been  fruitless.  If  it  be  alleged  that  he  was 
injured  by  being  put  to  costs  in  this  action  if  he  does  not 
succeed,  the  answer  is  that,  by  changing  his  intention,  he 
escaped  the  costs  of  a  fruitless  action  against  Ryerson  and 
Moses,  ant}  therefore  he  has  not  suffered  at  all  in  any  way. 

There  is  still  another  ground  on  which  I  think  that  this 
estoppel  cannot  be  maintained.  And  here  again  I  must  turn 
to  my  friend  Mr.  Bigelow,  whom  I  consult  as  a  friend,  and 
who  I  know  will  not  wilf uUj'  deceive  me,  and  if  I  come  to 
any  harm  by  acting  on  his  friendly  suggestions  I  am  sure  I 
will  not  call  on  him  to  make  good  the  damage  and  cite  his 
very  able  work  to  shut  him  out  from  any  denial  or  expla* 
nation.  I  learn  from  Bigelow,  on  the  authority  of  Bigelow, 
C.  J.,  page  482,  that  an  estoppel  must  be  founded  on  a 
statement  of  a  fact  or  state  of  things  actually  existing,  or 
past  and  executed;  and  on  the  next  page  I  find  another 
learned  Judge  in  relation  to  the  case  of  an  alleged  estoppel  as 
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to  the  time  of  arrival  of  a  vessel,  saying  that  it  was  a  "  mere 
expression  of  intention,  and  A  should  not  have  placed  such 
implicit  reliance  on  the  statement.  The  event  was  future, 
and  it  could  not  be  known."  So  in  its  very  nature  it  was  not 
here  a  statement  of  a  fact  actually  existing,  or  past,  or 
executed,  but  of  something  which  might  never  happen.  Any 
balance  in  defendants*  hands  formed,  of  course,  a  part  of  the 
ten  per  cent,  held  back  by  the  terms  of  this  and  every  other 
railway  contract  as  a  security  for  the  fulfilment  of  the  work. 
The  work  was  not  finished,  and  the  plaintiff  and  his  attorney 
must  certainly  have  known  that  Plunkett  had  this  ten  per 
cent,  or  part  of  it,  in  his  hands,  and  that  the  true  balance,  if 
any,  in  favor  of  Cutten  could  not  be  ascertained  until  the 
completion  of  the  contract.  It  was  evidently  because  they 
knew  of  this  reserve  that  they  went  to  defendant  and  wished 
to  get  secured  out  of  it.  Now,  as  this  balance  could  not  in 
the  nature  of  things  be  ascertained  at  the  time,  the  warranty 
which  they  are  endeavoring  to  fa.sten  upon  Plunkett  was  not 
as  to  the  amount  then  in  his  hands,  but  of  the  balance  that 
would  remain  on  the  completion  of  the  contract.  It  was, 
therefore,  a  statement  respecting  a  future  and  necessarily 
contingent  event,  to  which  the  doctrine  of  estoppel  will  not 
apply. 

I  express  no  opinion  as  to  the  equitable  assignment,  not 
because  I  have  not  formed  an  opinion  upon  it,  but  because 
there  is  no  fund  to  which  it  can  apply;  independently  of  it, 
if  there  is  no  estoppel  here,  defendants  must  have  judgment 

I  have  now  endeavored  to  show  that  there  is  ifo  estoppel 
on  several  different  grounds  : — 

1.  That  the  estoppel  claimed  is  contrary  to  good  faith 
and  public  policy. 

2.  There  was  no  improper  or  wilfully  inaccurate  state- 
ment. 

8.  That  the  representation  was  not  made  with  knowledge 
of  the  facts. 

4.  That  it  was  not  made  with  any  intentlony  (in  the 
proper  sense  of  the  word,)  that  plaintiff"  should  act  upon  it 

5.  That  the  defendants  did  not  induce  the  plaintiff^  to 
act  upon  it. 

6.  That  they  did  not  act  upon  it  to  their  injury. 

Digitized  by  VjOOQIC 


APRIL,    1881.  225 

7.  That  the  estoppel  clauned  is  against  a  future  and 
contingent  event. 

My  opinion  on  most  or  all  of  the  points  I  have  taken  is 
founded  upon  the  assumption,  which  I  have  not  heard 
questioned,  and  which  is  I  think  indisputable  on  the  evidence, 
that  Mr.  Plunkett  acted  with  good  faith  throughout.  If  any 
deceit  or  selfish  motive  of  any  kind  could  be  attributed  to 
him,  upon  this  evidence,  in  making  the  statement,  my  opinion 
would  be  different,  but  I  can  see  nothing  in  his  conduct,  nor 
has  any  thing  been  alleged,  but  that  of  an  honorable  and 
high^inded  gentleman,  and  as  I  have  no  doubt  on  the 
evidence  that  there  was  no  balance  in  defendants'  hands  in 
favor  of  Cutten,  in  my  opinion  judgment  should  be  entered 
for  the  defendants  with  costs. 


GARDNER  v.  PARR. 

Dbtixdaxt  W9B  convicted  before  the  Stipendiaiy  Magirtmte  for  the  police  division  of 
Yarmouth  of  selling  intoxicating  liquors  without  license,  and  appealed  to  the  County 
Court,  contending  that  the  Stipendiary  Magistrate  had  no  Jurisdiction  asUie  act  for  appointing 
Stipendlaiy  Magistrates  and  thus  creating  a  court  was  ultra  vireM  ;  that  there  had  been  no 
statement  of  claim  filed  before  the  issue  of  the  writ  as  provided  by  R.  5.,  cap.  91,  sec  S,  and 
that  he  was  Justified  iii  selling  liquors  to  be  used  modiclnally  by  virtue  of  his  being  a  licensed 
druggist,  although  no  appointment  had  been  made  by  the  Sessions  under  R.  5.,  cap.  76,  sec.  41. 
Tha  sales  were  made  by  the  defendant  and  his  clerk  indiscriminately  and  without  a  doctor's 
prescription. 

The  Judgment  of  the  County  Court,  dismissing  the  appeal,  was  affirmed,  with  costs. 

This  cause  was  argued  June  14th,  1880,  before  Sir  W. 
Young,  Q  J.,  DesBakres,  McDonald,  and  Smith,  JJ. 

Defendant  was  convicted  before  the  Stipendiary  Magistrate 
of  Yarmouth  of  selling  liquors  without  license,  and  the  County 
Court,  on  appeal,  confirmed  the  conviction.  The  cause  was 
then  appealed  to  this  Court. 

Bingay,  for  appellant,  contends  that  defendant,  being  a 
licensed  druggist  under  chap.  11,  Acts  of  1 876,  had  a  right  to  sell 
liquors  in  small  quantities,  wedicitioZZy,  exercising  his  judgment 
as  to  the  quantity  sold  and  the  person  to  whom  he  should 
sell.  This  is  a  prosecution  under  chapter  75  of  the  Revised 
Statutes,  (4th  Series.)  The  Stipendiary  Magistrate  had  no 
jurisdiction  because  no  statement  of  claim  or  cause  of  action 
was  filed  with  the  Justice  of  Peace  before  the  writ  issued. 
15 


Digiti 


ized  by  Google 


226  •  GARDNER   v.    PARR. 

By  ch.  91,  sec.  3,  a  statement  of  the  cause  of  action  must  be  filed. 
By  section  4  the  particulars  of  demand  must  be  given,  and 
it  is  evident  that  those  sections  refer  to  two  distinct  papers. 

In  section  three  it  is  provided  that  there  is  to  be  no  amend- 
ment, but  the  party  is  to  be  confined  to  the  particulars  before 
the  Magistrate.  Chapter  75,  sec.  36,  does  not  point  out  any 
different  procedure.  It  simply  does  away  with  the  annexing 
of  the  particulars,  and  not  with  a  filing  of  a  statement  of  claim 
prior  to  the  issue  of  the  writ.  Under  section  6  there  are 
several  penalties  provided,  and  it  would  be  impossible  to  know 
what  penalty  was  being  proceeded  for  without  the  statement 
of  claim. 

No  Stipendiary  Magistrate  has  jurisdiction  in  these  cases; 
Revised  Statutes,  (4th  Series,)  Appendix  p.  96.  The  recovery 
of  a  penalty  is  not  a  civil  matter  within  that  .statute.  Inter- 
pretation Act,  page  4;  and  chapter  75,  contemplate  that  two 
persons  shall  be  sitting  and  adjudicating.  See  sections  20, 
25,  27,  and  following  sections.  The  forms  given  in  the  Act 
and  the  conviction  are  to  be  signed  by  two  Justices. 

The  Act  allowing  the  appointment  of  Stipendiary  Magis- 
trates is  of  doubtful  authority.  It  creates  distinct  courts, 
which  can  only  be  created  under  the  British  North  America 
Act  by  the  Dominion  Parliament. 

The  License  Act  is  xdtra  vires  of  the  Local  Legislature,  the 
Dominion  Legislature,  since  Keefe  v.  McLellaUy  2  R.  &  C,  5, 
having  taken  the  matter  into  their  own  hands,  by  the  Canada 
Temperance  Act  of  1878,  and  thus  impliedly  repealed  local 
legislation.  Sup.  Court  Canada  Reps.^  505.  A  licensed  drug- 
gist cannot  be  convicted  under  chapter  75.  Under  an  ordinary 
construction  of  the  statute,  every  druggist  who  sells  an  ounc« 
of  tincture  could  be  convicted  of  selling  intoxicating  liquor  as 
the  base  of  the  tincture  is  intoxicating  in  its  strongest  form. 
The  authority  of  druggists  to  sell  is  under  chapter  11,  Acts  of 
1876.  Every  one  who  takes  out  a  license  under  that  Act  has 
a  right  to  sell  all  articles  included  in  the  Pharmacopsea.  By 
the  regulations  of  the  Board  of  Trade,  liquor  forms  a  part  of 
the  outfit  of  every  medicine  chest.  The  intention  of  the  sale 
must  be  considered,  the  Act  being  a  quasi  criminal  Act.  If 
a  physician  supplied  liquor  as  medicine,  and  took  pay  for  it, 
he  would  be  as  liable  to  prosecution  as  a  druggist. 
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P^llon,  Q.  (7.,  contra. — This  is  not  a  prosecution  of  defend- 
ant for  selling  liquor  in  the  form  of  tinctures,  or  under 
prescription,  but  selling  undiluted  liquor  without  prescription 
and  by  his  clerk,  who  was  uaqualified.  The  matter  is  regulated 
by  act  of  1876,  ch.  11,  sees.  3,  5,  7,  11,  and  13.  This  ac* 
confers  no  powers  on  druggists  that  thej'  had  not  before,  but 
prohibits  others  from  selling  articles  mentioned  in  the 
Schedule.  There  is  no  proof  that  Parr  was  registered.  The 
Legislature  has  made  provision  for  the  sale  of  liquor  for 
medicinal  purposes,  and  it  is  absurd  to  argue  that  it  is  left  to 
the  discretion  of  every  druggist  without  license  under  chap.  75, 
Revised  Statutes.  See  sections  41  to  44.  With  reference  to  the 
appointment  of  Stipendiary  Magistrates,  the  British  North 
America  Act,  sections  91  and  92,  would  fix  that.  As  to  the 
Stipendiary  Magistrate  having  the  powers  of  two  Magistrates, 
see  Revised  StatuteSy  chapter  91,  page  420.  There  is  no  act 
repealing:  this.  Chapter  60  of  .the  Acts  of  1876,  authorizes 
the  appointment  of  a  Stipendiary  Magistrate  for  Yarmouth, 
and  the  act  of  1878,  chapter  51,  fixes  his  powers. 

The  point  in  reference  to  the  filing  of  the  statement  of 
claim,  was  not  one  of  the  grounds  of  appeal.  The  learned 
coun.sel  having  appeared  and  defended  the  cause,  waived 
this  objection.  No  statement  was  required.  The  same  ques- 
tion has  been  raised  before.  No  statement  was  necessary. 
The  reason  why,  in  some  cases,  a  statemant  is  required  is 
that  the  cause  of  action  is  not  given  in  the  summons,  as  it  is 
here.  The  statement  in  the  summons  is  a  substantial  state- 
ment of  the  cause  of  action.  It  does  not  appear  that  such  a 
statement  was  not  filed.  As  to  appearance  and  waiver  of 
irregularity,  2  OLlright,  155,  156.  Supposing  Mr.  Parr  had 
the  right  to  sell,  as  being  a  qualified  person,  how  can  he 
authorize  an  unqualified  person  to  act  ? 

Keefe  v.  McLellan,  2  R.  &  C,  5.  The  Canada  Temperance 
Act  expressly  repeals  some  Local  Legislation.  (Sir  W.  Young, 
G  J. — We  will  not  consider  that  point  without  having  it 
fully  argued.) 

Rigbyy  Q.  G, — The  question  is  one  of  intent.  A  bar-keeper 
would  still  be  convicted  who  mixed  quinine  with  wine  and 
sold  it  as  quinine  wine. 
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Smith,  J.,  now,  (April  5th,  1881),  delivered  the  judgment 
of  the  Court : — 

This  suit  was  originally  brought  before  the  Stipendiary 
Magistrate  of  the  Police  division  of  Yarmouth,  for  a  breach 
of  the  law  relating  to  the  sale  of  intoxicating  liquors.  A  con- 
viction was  had  against  the  defendant  on  the  5th  day  of 
April,  1879,  and  a  penalty  imposed  for  the  sum  of  810, 
and  costs  of  suit,  $8.79,  amounting  in  all  to  $18.79.  An 
appeal  was  taken  out  from  this  conviction  to  the  County 
Court  of  that  district,  which  was  argued  before  Mr.  Justice 
Savart,  and  the  conviction  of  the  Magistrate  confirmed. 
From  this  decision  an  appeal,  justified  by  recent  legislation  of 
our  Local  Parliament,  was  granted  to  this  Court,  and  wa» 
heard  during  the  present  term. 

The  whole  question  turns  upon  the  effect  of  Chap.  11  of 
the  Provincial  Act  of  1876,  as  bearing  upon  the  statutes 
regulating  the  sale  of  intoxicating  liquors  within  the  Province. 
That  the  Legislature,  judging  from  the  various  enactments 
they  have  passed,  have  sought  most  strenuously  to  restrain,, 
if  not  prohibit,  the  vending  of  intoxicating  liquors  in  a  man- 
ner pernicious  to  the  moral  well-being  of  our  people,  there 
cannot  exist  a  doubt ;  for  not  only  have  they  prescribed  the 
quantities  in  which  they  may  be  sold  without  a  license,  but 
they  have  thrown  around  the  issuing  of  such  license  such 
guards  and  checks,  that,  except  in  the  City  of  Halifax,  there 
are  few,  if  any,  counties  in  the  Province  where  such  licenses 
are  granted.  In  endeavouring  to  arrive  at  the  intention  of 
the  Legislature  in  passing  the  Act  of  1876,  we  must  bear  in 
mind  the  clear  purport  of  their  previous  Legislation,  in 
order  to  see  if  there  is  anything  in  this  last-mentioned  act 
which  clearly  overrides  it.  Chap.  75  of  Revised  Statutes, 
(4th  Series),  section  2,  enacts  that  "  No  intoxicating  liquor 
shall  be  sold  in  quantities  less  than  ten  gallons,  to  be 
delivered  at  the  same  time,  unless  in  the  original  package  in 
which  imported,  such  original  package  not  to  mean  bottled 
liquors,  in  less  than  ten  gallons,  or  by  license,  under  the 
penalties  set  forth  in  section  6  of  this  chapter."  That  the 
defendant  has  violated  this  law  there  cannot  be  a  doubt; 
unless  something  is  to  be  found  exempting  a  druggist,  who 
has,  under   the:  act    referred    to,    received   a   diploma  and 
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has  "been  registered  a  member  of  "  the  Nova  Scotia  Pharma- 
ceutical Society,"  and  received  a. certificate  as  provided  by 
section  7  of  said  Act.  The  Act  also  provides  that  "  every 
member  doing  business  as  a  drxiggisty  on  his  own  account, 
«hall  display  two  certificates  in  a  conspicuous  position  in  his 
place  of  business." 

Now  what  is  the  evidence  here  of  the  acts  of  selling 
intoxicating  liquors  by  defendant  and  his  clerk  ?  The 
defendant  frankly  admits  his  selling.  He  says;  "I  have, 
within  the  last  six  months  previous  to  my  conviction,  sold 
whiskey  as  a  medicine,  in  almost  any  quantity  ordered,  in 
less  than  ten  gallons  ;  sold  it  by  bottles  full,  or  partly  full, — 
sold  it  by  pints, — I  think  I  have  sold  it  by  less  than  a  pint. 
I  don't  think  there  is  any  such  thing  as  pure  unadulterated 
whiskey.  Have  sold  it  without  any  admixture  made  in  my 
■store.  Have  sold  rum,^-only  as  a  medicine.  Don't  think  I 
ever  sold  it  by  pint  in  black  junk  bottles.  I  am  talking  about 
bay-rum.  Have  sold  other,  can't  say  what  kind.  Sold  it  for 
medicine,  sold  it  for  rum.  I  have  sold  brandies, — less  quanti- 
ties than  ten  gallons.  Every  thing  that  goes  out  of  my  shop 
goes  in  bottles.  I  have  sold  wines,  &;c.  Not  always  sold  on 
prescriptions.  I  have  a  license  to  sell, — :my  druggist  license." 
He  seems  to  treat  all  liquors,  although  intoxicating,  sold  by 
him  as  justifiable,  no  matter  in  what  quantities,  because  they 
are  prescribed  in  the  Pharmacopaea  for  different  diseases. 
The  result  of  such  a  contention  is  aptly  illustrated  by  the  fact 
of  a  strange  woman  getting  gin  by  order  of  a  Mr.  Clements, — 
(and  who  Mr.  Clements  is  we  are  not  informed,)  and  becoming 
intoxicated. 

Beverley  Jones,  clerk  to  the  defendant  says;  "I  have 
within  six  months,  previous  to  trial,  sold  intoxicating  liquors 
to  persons  in  quantities  from  a  half  ounce  to  24  ounces,  wine, 
brandy,  gentian,  alcohol,  bay-rum,  whiskey,  no  gin."  I  can 
perfectly  understand  how  a  druggist,  on  receipt  of  a  prescrip- 
tion from  a  duly  authorized  medical  man,  might  be  induced  to 
sell  spirituous  liquors,  unmedicated,  to  the  person  named  in 
such  prescription,  but  even  in  such  a  case,  strictissimi  juris, 
1  am  inclined  to  think  his  diploma  would,  not  protect  him. 
Be  this  as  it  may,  I  cannot  help  thinking  it  would  be  going  a 
long,  if  not  a  dangerous  way  to  hold  that  a  druggist,  because 
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he  is  a  member  of  the  Pharmaceutical  Society,  may  indis- 
criminately vend  intoxicating  liquors  in  violation  of  the  clear 
provisions  of  the  license  laws,  and  excuse  himself  on  the  plea 
of  being  such  druggist.     He  then  would  have  only  to  set  up 
this  defence  to  a  suit  brought  against  him  :  "  I  am  an  author- 
ized  druggist,   and  have  a  right  to  sell  it  as  I  please  for 
medicinal  purposes."     Under  this  state  of  things  an}'  unprin- 
cipled character  might  get  what  liquor  he  wanted  by  merely 
asserting  a  sickness  which,  perchance,  was  entirely  feigned. 
The  defendant  says  he  could  not  carry  on  his  business  without 
the  use  of  liquoi-s,  "  as  alcohol  is  the  basis  of  all  tinctui-es/' 
I  do  not  suppose  for  a  moment  that  it  would  be  contended 
that  selling  any  medicine,  drug  or  tincture,  to  compound  which 
alcohol  in  any  shape  was  necessary,  would  not  come  within 
the  scope  of  a  druggist's  legitimate  business ;  but  this  is  quite 
another   thing   from   selling   liquors  unmedicated,  of  almast 
every  conceivable  kind  and  quantity  to  persons  who  apply 
for  it  on  a  plea  of  sickness  which   may  be  utterly  without 
foundation.     There  is  certainly  nothing  in  the  Act  of  1876, 
under  which  the  defendant  seeks  to  shelter  himself,  that  gives 
any  express  authority  for  such  a  sale,  or  which  conflicts  with 
the  license  law ;  while  the  schedule  to  the  act  significantly 
enumerates  the  different  articles  which  a  person    registered 
under  the  act  is  permitted  to  sell, — intoxicating  liquors  not 
being  amongst  them.    The  only  instance  in  which  intoxicating 
liquors  are  permitted  to  be  sold,  where  licenses  are  not  granted 
in  any  County  or  Township,  is  to  be  found  in  section  41,. 
Revised  Statutes,  (4th  Series),  where  it  ^ays  it  shall  be  the 
duty  of  the  General  Sessions  for  such  County  or  Township, 
on  the  recommendation  of  the  Grand   Jury,   to  appoint  a 
suitable  pei-son  who  shall  be  a  member  of.  good  standing  of  a 
temperance  organization,   to   keep   and   sell   such    alcoholic 
liquors  as  may  be  required  for  'medicinal,  mechanical,  manu- 
facturing, or  other  purposes  not   inconsistent  with  the  pro- 
visions of  this  chapter.    This  clause  is  pertinent  as  indicating 
the  intention  of  the  Legislature  that,  where  licenses  are  not 
granted,  the  only  person  authorized  to  sell  is  a  person  thus 
appointed.     It  may  be  said  that  no  such  person  with  this 
authority  exists  in  Yarmouth.     Of  this  we  have  no  proof,  nor 
is  it  material   for  oiu*  consideration    in    consti'uing    these 
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statutes  to  inquire  into  the  discharge  or  non-discharge  of 
this  duty.  The  omission  of  the  Grand  Jury  and  Sessions 
to  follow  the  provisions  of  this  section  cannot  possibly 
alter  the  legal  effect  of  the  defendant's  acts,  unless,  upon  such 
failure,  an  express  enactment  can  be  found,  which  I  have 
failed  to  discover,  conferring  upon  a  druggist  the  right  to  sell. 
I  do  not  think  the  defendant  is  exempted  from  the  operation 
of  the  license  laws  in  such  a  way  as  to  justify  the  sale  of 
intoxicating  liquors  as  he  and  his  clerk  have  proved  they  did* 
I  may  at  the  same  time  remark  that  the  frankness  with  which 
the  defendant  appears  to  have  given  his  evidence  leads  me  to 
the  conclusion  that  in  so  selling  he  was  acting  under  a  con- 
scientious conviction  that  he  was  justified  in  doing  so  in 
virtue  of  his  druggist  s  diploma  and  certificate.  I  think  the 
judgment  of  the  learned  Judge  of  the  County  Court  must  be 
affirmed  with  costs. 


O'DONNELL  v.  CONFEDERATION  LIFE  INS.  CO. 

Ax  action  was  brought  on  a  policy  of  life  insurance  on  the  marfrin  of  which  was  a  blank 

printed  memo,  as  follows ;  "  This  policy  is  not  valid  unless  countersigned  by ,  agent 

at Countersigned  this day  of ,  187 Agent."     The  act 

iucorporating  the  defendant  company  made  the  signature  of  the  President  or  Vice-President 
and  General  Mani^r,  with  the  common  seal  of  the  association,  a  sufficient  execution  ef  the 
policy.  The  policy  was  thus  executed  but  not  countersigned.  The  agent  swore  that  it  had 
never  been  delivered  as  a  policy  but  had  merely  been  handed  to  the  party  on  whose  life  it  was 
to  be  effected,  for  perusal,  and  that  the  premium  had  not  been  tendered  until  after  the  death,— 
by  the  plabitiff.  He  also  swore  that  although  the  policy  was  executed  in  October,  1872,  it  had 
remained  in  his  possession  until  May,  1873,  but  plaintiff  swore  that  he  had  seen  it  in  the  hands 
of  the  deceased  in  November,  1872,  and  two  other  persons  gave  similar  evidence,  besides  which 
there  were  circumsunces  in  the  case  favorable  to  plaintiff's  statement.  The  policy  i-ecited 
that  the  premium  had  been  paid. 

Ueldt  that  on  the  weight  of  evidence  as  to  delivery  of  the  policy  the  verdict  for  plaintiff 
must  be  sustained,  that  the  condition  as  to  cuuntersigniog  was  not  warranted  by  the  charter 
of  the  company,  and,  even  if  it  were  so  warranted,  would  be  entirely  inoperative,  being  only  a 
meaninglese  blanK  form  on  the  margin  without  signature  or  seal  and  not  embodied  in  the 
policy. 

This  was  a  rule  to  set  aside  a  verdict  for  plaintiff  in  an 
action  on  a  policy  of  life  insurance,  tried  before  McDonald,  J., 
without  a  juiy.  The  cause  was  argued  February  5th,  1881, 
before  Sir  \Vm.  Young,  C.  J.,  DesBarres,  McDonald  and 
James,  JJ.  # 

The  pleas  were  non-payment  of  the  premium,  non-delivery 
of  the  policy,  that  the  policy  was  not  countersigned  by  the 
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agent  of  the  company  at  Halifax,  and  other  pleas,  the  above 
being  the  most  important. 

Rigbyy  Q.  G,,  in  support  of  rule. — There  is  no  proof  of  the 
delivery  of  the  policy.     When  a  deed  comes  from  the  party 
claiming  under  it,  there  is  prima  facie  evidence  of  delivery, 
which  it  is  the  duty  of  the  other  party  to  rebut.     The  pre- 
sumption in  this  case  is   completely    rebutted,    (1),  by  the 
evidence  of  Allison,  and  (2),  by  the  internal  evidence  contained 
in  the  policy,  it  not  being  countersigned.     There  is  evidence, 
though  not  positive  evidence,  that  the  policy  was  found  in 
the  trunk  of  the  deceased  after  his  death,  and  also  that  he  had 
it  in  his  possession  previously.  These  are  the  facts  from  which 
the  witnesses  infer  that  it  was  the  same  as  this  policy,  but 
even  if  so,  that  evidence  cannot  override  the  positive,  absolute 
and   uncontradicted   testimony   of    Allison,   that    he    never 
delivered  the  policy,  that  the  premium  was  never  paid,  and 
that  he  merely  allowed  the  deceased  to  have  the  policy  con- 
ditionally, for  the  purpose  of  examination.     Even  if  the  policy 
were  allowed  to  remain  in  the  hands  of  the  deceased  for  a 
time,  Allison  may  have  felt  safe  in  doing  so,  knowing  that  the 
policy  contained,  on  the  face  of  it,  a  condition  that  it  was  not 
to  be  valid,  unless   countersigned   by   himself.     As   to  the 
necessity  of    countersigning,   see  Bliss  on  Life  Insurance, 
247 ;  i6.,  p.  263,  sec.  169.    Perry  v.  Newcastle  Mwtuol  Fire 
Insurance    Co.,  8  U.  C.  Q.  B.   368;  Henley  Canal  Co.  v. 
Wilmot,  8  East.,  360 ;  Bates'  Digest,  p.  207.    There  is  only 
one  point  here.    If  the  contract  was  not  delivered  the  policy 
was  improperly  received  in  evidence. 

Atty.  General,  contra. — This  policy  is  not  subject  to  any 
condition  as  to  countersigning.  My  grounds  arc,  (1)  that 
there  is  no  such  statement  in  the  policy,  (2)  no  such  require- 
ment in  the  charter ;  and,  (3)  there  is  no  complete  notice.  In 
all  the  American  cases  there  is  a  stipulation  in  the  contract. 
If  not  so  embodied  in  the  contract  any  such  stipulation  is 
wholly  void.  The  strongest  case  cited  is  that  from  Bliss, 
Badger  v.  Popular  Insurance  Co.  There  is  an  English 
authority  to  the  effect  that  the  notice  is  merely  directory  to 
the  officers  of  the  Company.  Section  16  of  the  act  of  incor- 
poration is  stronglj'  in  our  favor.  It  makes  the  signature  of 
the  President  or  a  Vice-President,  and  of  the  General  Man- 
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ager,  together  with  the  common  seal  of  the  association  a 
sufficient  execution  of  the  policy. 

Now  if  O'Donnell  went  to  the  agent  and  paid  his  premium 
and  received  his  policy,  satisfying  all  the  requirements  of  that 
section,  bearing  the  seal  and  the  signatures  of  the  President 
and  general  manager,  the  burden  w^ould  certainly  be  on  the 
other  side  to  show  that  the  signature  of  some  one  else  was 
necessary  and  that  we  were  notified  of  it.  Even  supposing 
Allison  had  countei-signed  the  policy  it  would  have  availed 
nothing.  Allison's  evidence  as  to  delivery  is  contradicted, 
and  there  is  weight  of  evidence  in  pur  favor.  Allison  swore 
that  the  policy  was  in  his  possession  down  to  May,  1873. 
But  the  evidence  is  positive  that  the  policy  was  in  O'DonnelJ's 
possession  six  months  previously,  and  there  is  the  evi- 
dence of  his  father  who  counted  out  the  premium  money  to 
his  son,  who  went  to  Mr.  Allison's  office  and  returned  with 
the  policy.  This  was  on  the  the  29th  November,  1872,  the 
same  time  at  which  the  policy  was  seen  in  O'Donnells  pos- 
sessson  by  the  other  witnesses.  The  young  man  died  in  July, 
1873 ;  the  policy  was  found  in  his  possession.  Allison  never 
applied  for  it,  and  never  cancelled  it  upon  his  books.  The 
evidence  of  Allison  that  he  gave  an  executed  policy  to  the 
deceased  to  examine  its  conditions  is  not  credible.  The  Com- 
pany, by  requiring  certain  preliminaries  to  the  execution  of 
the  policy,  such  as  the  corporate  seal,  &c.,  exclude  others. 
Broom's  Leg.  Max.,  651. 

As  to  the  weight  of  evidence,  see  Peters  v.  Silver,  1  Nova 
Scotia  Decisions,  75  ;  1  Russell  <fr  GeldeHy  137,  492 ;  Prince  of 
Wales'  London  &  Edinburgh  Ins.  Co.  y.  Harding,  1  El.  Bl.  &; 
EL,  183.  Even  the  principles  in  the  case  of  Badger  v. 
American  Popular  Life  Ins.  Go.  have  been  decided  otherwise 
in  two  other  States;  Sharpstein's  Dig.,  p.  16.  So  that  the 
weight  of  American  authority  is  the  other  way.  Bliss 
on  Life  Insurance,  247,  489.  In  the  cases  referred  to 
here  the  clause  was  inserted  in  the  policy.  Bliss  says, 
however,  on  page  248,  that  delivery  is  piesuiliptive  proof  of 
a  completed  contract  concluded  uncon^litionaUy.  See  also  as 
to  the  effect  of  delivery.  Bliss,  253,  199,  260,  281,  487,  488. 
On  page  199  the  English  case  is  cited  in  full.  L.  E.,  ^  II.  £., 
296  ;  Bates,  48,  271, 482,  200,  486  ;  Fisher's  Digest,  9565. 
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McDonald,  J.  prepared  the  decision  of  the  Court,  which 
was  now,  (April  5th,  1881,)  read  by  DesBarres,  J.:— 

This  is  an  action  upon  a  life  insurance  policy,  brought  by 
the  father  of  the  assured,  who  is  the  administrator  of  the 
estate  and  was  one  of  the  witnesses  in  the  cause.  On  the 
margin  of  the  policy  is  a  blank  printed  memo,  as  follows : 

"This   policy   is   not   valid   unless  countersigned 

by 

Agent  at 

Countersigned  this day  of ,  187 

Agent." 

•  The  defendant  Company  pleaded,  among  other  pleas  that 
the  premium  was  not  paid  by  the  assured  in  his  life  time; 
that  the  policy  was  not  countersigned  by  the  agent ;  that  it 
was  not  delivered,  and  that  the  deceased  obtained  possession 
of  it  by  fraud.  There  is  no  question  as  to  the  execution  of 
the  policy,  apart  from  the  deliveiy. 

The  cause  was  tried  without  a  jury  before  me  in  Novem- 
ber, 1879,  and  I  found  in  favor  of  the  plaintiff,  but  gave  a 
rule  nisi  for  a  new  trial.  The  evidence  shows  that  the  parents 
of  the  assured,  three  days  after  his  death,  found  the  policy  in 
his  chest  of  drapers.  It  is  dated  the  1st  day  of  October, 
1872,  and  the  father  says  that  he  saw  it  in  the  hands  of  the 
deceased  on  the  29th  day  of  November  following.  He  says 
that  on  that  day  he  counted  the  premium  money  in  the  hands 
of  his  son  who,  he  says,  went  to  the  office  of  Allison,  the 
agent  of  the  defendant  company,  and,  on  his  return,  showed 
the  policy  to  the  witness.  After  the  death  of  the  son  the 
witness  called  upon  the  agent  who,  after  putting  off  pa\'ment 
of  the  claim  for  several  weeks,  at  last  refu§ied  to  pay  at  all. 
The  witness  says  that  Allison  never  told  him  that  the  policy 
was  only  given  to  his  son  to  read,  which  he  ought  to  have 
told  him  at  once,  if  that  were  the  fact.  Allison,  in  his  evi- 
dence, does  not  contradict  this  fact  and.  therefore,  it  may  be 
assumed  that  the  refusal  to  pay  the  claim  was  not  then  put 
upon  that  ground.  Although  the  plaintiff  was  not  told  by 
Allison  why  the  company  refused  to  pay,  he  testifies  that  he 
"  delivered  the  policy  to  the  deceased  that  he  might  read  the 
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conditions."  He  says ;  "  I  did  not  deliver  it  as  a  binding  con- 
ti-act  and,  did  not,  on  that  account,  countersign.  The  policy 
was  in  my  possession  till  May,  1873."  He  also  says  that  the 
premium  was  never  tendered  to  him  till  after  the  death  of 
the  assured,  by  the  plaintiff, 

1  entertain  no  doubt  whatever  that  Mr.  Allison's  memory 
of  what  occuiTed  is  entirely  at  fault.  It  may  have  been  that 
he  omitted  to  make  the  proper  entries,  and  yet  relies  upon 
his  books  more  than  upon  his  recollection,  when  he  says  that, 
although  the  policy  was  executed  in  October,  1872,  he  had 
possession  of  it  till  May,  1873.  On  this  point  he  is  contra- 
dicted by  the  plaintiff,  who  saw  it  in  his  son's  possession  on 
the  29th  day  of  November,  1872.  He  is  also  contradicted  by 
John  McDonald,  who  says  that  he  "saw  it  in  the  deceased's 
own  hand  in  the  fall  of  1872,"  and  also  by  E.  C.  Mumford,  who 
was  present  with  McDonald  on  that  occasion  and  says,  "  the 
deceased  took  out  this  policy  and  showed  it  to  us."  It  is 
evident  that  this  last  witness  had  a  distinct  recollection  of 
what  then  occurred,  because  he  says  that,  although  he  knew 
the  deceased  and  was  intimate  with  him  and  knew  that  he 
had  a  second  name,  he  did  not  know  till  then  what  that  name 
was.  I  cannot  entertain  the  shadow  of  a  doubt  that  the 
policy  was  in  the  hands  of  the  deceased  in  the  fall  of  1872, 
as  testified  by  these  three  witnesses,  and  shortly  after  it  had 
been  executed  in  Toronto.  And  this  is  the  main  question  in 
the  case.  But  Mr.  Allison  says  it  was  in  his  hands  in  May, 
which  could  not  have  been  the  case  unless  it  was  returned  by 
the  deceased  after  November,  1872 ;  and,  if  returned  before 
May,  how  did  it  again  get  into  the  possession  of  the  insured, 
unless  the  conditions,  whAever  they  were,  had  been  complied 
with  ?  This  is  not,,  and  I  am  certain  cannot  be  explained.  I 
think  there  is  no  doubt  that  the  policy  was  delivered  to  the 
deceased,  as  a  binding  contracts  whether  by  the  agent  or  the 
principal,  it  matters  not ;  and,  if  delivered,  its  internal  evi- 
dence, under  seal,  shows  that  the  premium  had  been  paid ; — 
and,  in  view  of  that  fact  and  the  corroborative  evidence  of 
the  plaintiff,  I  have  no  doubt  that  it  was  paid.  Assuming, 
however,  that,  in  point  of  fact,  it  was  not  paid,  there  are 
numerous  American  cases  which  go  to  show  that  where  the 
policy,  on  the  face  of  it,  shows  payment  of  the  premium,  the 
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company  cannot  take  advantage  of  the  non-payment;  and 
«ven  where  it  contained  a  stipulation  that  the  insurance 
should  not  be  binding  until  actual  payment  of  the  premium, 
the  condition  might  have  been  waived.     Bates*  Digest,  271,  kc 

Miss,  at  page  260,  refers  to  a  decision  of  the  Supreme 
Court  of  the  United  States,  showing  that,  though  an  agent  is 
instructed  not  to  deliver  a  policy  -wdthout  receiving  the  pre- 
mium, the  company  is  still  liable  if  he  delivers  it  in  violation 
of  his  instructions ;  that,  where  a  policy  is  delivered  without 
requiring  payment,  the  presumption  is,  especially  if  it  is  a 
stock  company,  that  a  credit  was  intended,  and,  where  a 
credit  is  intended,  the  policy  is  valid  though  the  premium 
was  not  paid  at  the  time  the  policy  was  delivered. 

In  Xenos  et  al.  v.  Wickkam,  L.  R,  2  H.  L,  296,  it  was  held 
not  necessary  that  the  assured  should  formally  accept  or 
take  away  a  policy  in  order  to  make  the  delivery  complete. 

Now  the  remaining  question  is  whether  or  not  the  policy 
is  void,  on  the  ground  that  it  was  not  countersigned  by 
the  agent,  under  the  marginal  memo,  which  I  have  already 
particularized.  This  ground  is  very  much  relied  upon  by  the 
defendant  company,  and  a  number  of  American  cases  were 
cited  in  support  of  the  defendants'  contention  on  that  point, 
but  they  are  not  at  all  parallel ;  because  in  the  cases  cited 
the  conditions  were  in  the  body  of  the  policj",  in  clear  and 
unambiguous  language,  whereas  the  memo,  here  relied  upon 
is  a  mere  blank  form  on  the  margin,  without  signature  or 
seal ;  and,  if  it  had  been  embraced  in  the  policy  as  a  condi- 
tion, it  would  be  utterly  inoperative,  because  it  is  entirely 
meaningless.  I  see  no  foundation^  whatever,  for  the  claim 
that  the  policy  is  void  because  it  was  not  countersigned  by 
the  agent,  and  I  will  not  dwell  upon  this  point  more  than  by 
referring  to  the  fact  that,  even  if  such  a  condition  as  the 
defendant  company  interprets  the  memo,  to  be,  had  been 
inserted  in  clear  terms  in  the  policy,  it  would  not  be  war- 
ranted by  the  16th  section  of  the  act  incorporating  the 
defendant  association,  endorsed  upon  the  very  policy  sued 
upon,  and  making  the  signature  of  the  President  or  a  Vice- 
Pi'esident  and  of  the  General  Manager,  together  with  the 
common  seal  of  the  association,  a  sufficient  execution  of  the 
policy. 
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There  i»no  evidence  whatever  to  support  the  plea'which 
allies  that  the  deceased  ^ot  possession  of  the  policy  by- 
fraud,  and  I  am  of  opinion  that  the  rule  nisi  for  a  new  trial 
ought  to  be  discharged  with  costs. 


LYNDS  ET  AL.  V.  HOAE  et  al. 

A  WKiT  of  suminons  was  issued  commanding  defendants  to  appear  in  the  Snprsroe  Court 
at  Tniro  at  the  suit  of  plaintiffs'  who  allej;^  that  defendants  «  ere  indebted  for  principal  and 
interest  on  amortfi:a(pe,  reciting  the  proviso  for  redemption.  The  writ  proceeded  to  set  out  an 
amount  due  on  a  promissory  note  of  defendants  for  the  same  amount  as  the  mortga^fe,  given 
as  collateral  security,  and  prayed  that  in  default  of  payment  the  equity  of  redemption  should 
be  foreclosed  and  a  sa]«  ef  the  premises  made.  Defendant  treated  the  suit  as  one  brought  in 
this  Court  under  Jl.  5.,  cap,  108  and  not  as  an  Equity  suit,  and  jrieaded  various  grounds  of 
defence.  The  cause  was  twice  tried  and  the  verdict  for  defendants  was  in  each  case  set  aside 
by  the  Court  in  bane:  Plaintiff  then  took  a  rule  nisi  to  rescind  the  rules  setting  aside  the 
verdict  on  the  ground  that  the  Court  had  no  Jurisdsction,  the  suit  being  an  Equity  case. 

Held  that,  although  tlve  writ  was  not  in  strict  conformity  with  the  procedure  pointed  out 
In  chapter  108,  yet  the  Court  bad  jurisdiction  to  deal  with  the  case,  not  as  one  brought  for 
the  foreclosure  of  an  equity  of  redemptian,  but  as  one  in  which  on  non-payment  of  the  mort- 
gage and  note  an  order  of  sale  of  the  premises  was  sought,  and  that  it  was  too  late  to  raise  the 
question  of  want  of  Jurisdiction  grounded  on  an  informality  in  the  writ,  which  had  been 
waived  by  defendants  pleading  to  and  defending  the  cause  as  an  action  at  common  law. 

This  suit  came  before  the  Court  under  the  circumstances 
disclosed  in  the  above  headnote.  The  rule  nisi  to  rescind  the 
rules  setting  aside  the  verdicts  for  defendants  was  argued 
January  3rd,  1881,  before  Sir  Wm.  Young,  C.  J.,  DesBarres, 
McDonald  and  James,  J  J. 

Graham,  in  support  of  rule. — With  the  writ  of  foreclosure 
before  the  Court  it  is  not  necessary  to  argue  that  the 
suit  is  an  Equity  one.  Being  a  suit  in  Equity,  this  Court 
has  no  jurisdiction;  Revised  Statutes,  chapter  95,  sec- 
tions 1  and  33.  The  latter  section  requires  the  rule  nisi  to 
be  made  returnable  before  the  Judge  in  Equity,  It  cannot  be 
made  returnable  here  at  all.  In  re  Estate  ofSimson,  3  R.  &  C, 
361,  was  a  case  where  the  Probate  Court  had  no  jurisdiction, 
and  it  was  held  that  an  objection  to  the  jurisdiction  was  always 
in  time.  Cooley  on  Constitutional  Limitations,  397,  is  to  the 
same  eflfect    There  can  be  no  waiver  by  laches.    The  Court 


Digiti 


ized  by  Google 


238  LYNDS    et    al.    v,    HOAR    et    al. 

having*  issued  rules  which  stand  in  our  way,  this  is  the  only 
Court  to  which  we  can  come  to  remove  them.  The  Court  will 
set  aside  nullities.     Cammings  v.  Brown,  2  R.  &  C,  303. 

Rigby,  Q.  G. — There  is  as  much  ground  for  us  to  move  to 
set  aside  the  rule  now  moved  as  there  is  to  set  aside  our  rule. 
If  there  is  nothing  in  Court  there  is  nothing  to  move  on.  No 
harm  is  done  to  the  learned  counsel's  client.  If  we  attempted 
to  arrest  him  we  would  be  liable  in  trespass,  and  no  sale 
would  give  title.  We  do  not  admit,  however,  that  this  Court 
has  no  jurisdiction.  We  only  argue  it  in  case  the  Court 
should  agree  with  the  contention  urged.  We  contend  that 
the  Court  has  a  quasi  jurisdiction.  Sections  8,  9,  10  and 
11  of  Chapter  95  R.  S.  Section  9  requires  an  answer  fully 
on  oath.  {Graham. — This  was  before  that  statute  was  in 
force.)  The  Court  of  Equity  and  this  Court  are  not  distinct 
courts.  The  Judge  in  Equity  is  a  Judge  of  this  Court  He 
merely  attends  to  the  equitable  department  of  this  Court. 
The  party  is  summoned  to  appear  in  the  Supreme  Court. 
The  pleas  are  headed  in  the  Supreme  Court.  See  section 
1  of  chapter  95.  Nothing  therein  is  to  affect  proceedings 
under  sec.  103  of  the  Foreclosure  of  Lands  under  Mortgage, 
or  take  away  the  jurisdiction  of  this  Court.  The  Equity 
Court  is  not  a  distinct  Court ;  it  is  a  branch  of  this  Court 
These  papei-s  cover  an  action  under  that  chapter.  It  does  not 
follow  that  a  matter  must  be  a  nullity  where  the  Court  has 
not  jurisdiction,  or  that  a  party  cannot  be  estopped  by  his 
laches.  It  might  be  contended  with  equal  force  that  this  is  a 
proceeding  under  chapter  103,  and  that  the  Equity  Court  has 
no  jurisdiction.  They  have  recognized  all  through  that  the 
proceeding  was  a  correct  one.  They  must  show  that  this 
Court  has  no  jurisdiction  over  the  matter  ah  initio.  This  is 
brought  as  a  proceeding  not  in  Equity.  (Sir  W.  Young,  C.  J. 
— The  whole  question  is  whether  it  is  an  action  on  the  cove- 
nants in  the  mortgage.  If  so  we  have  jurisdiction.  If  not 
we  have  not)  Ex  parte  Swinbanks,  L.  R.,  11  Ch,  D.,  52 x 
It  is  too  late  to  take  an  objection  to  jurisdiction  after  a 
party  has  taken  the  chance  of  a  decision  in  his  favor.  The 
objection  that  there  is  absolutely  no  jurisdiction  can  never  be 
tak^n  too  late.  But  here  the  Court  has  a  jurisdiction.  If 
theie  is  a  doubt  the  Court  will  say  the  objection  is  taken  too 
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late.  The  declaration  sets  out  the  note  and  the  amount  due, 
and  asks  that  in  payment  of  it  the  mortgage  be  foreclosed, 
which  is  authorized  by  chapter  103.  We  may  bring  an  action 
on  a  note  secured  by  mortgage,  and  we  must  show  that  it  is 
secured  by  mortgage. 

Graham. — It  will  be  surprising  if  the  Court  decides  that 
the  form  of  foreclosure  we  have  been  using  in  Equity  so  long 
is  applicable  to  a  suit  in  ejectment.  The  Equity  Court  has 
exclusive  jurisdiction  except  where  the  action  is  ejectment,  or 
covenant,  or  on  a  note.  Where  is  the  suit  on  a  covenant  in 
this  case  ?  There  is  no  covenant  from  one  end  of  the  writ  to 
the  other.  It  sets  out  the  mortgage  and  asks  to  have  it  fore- 
closed. What  does  the  statute  mean  by  saying  that  all  suits 
for  foreclosure  must  be  in  the  Equity  Court  ?  Who  can  deny 
that  this  is  a  suit  for  the  foreclosure  of  a  mortgage  ?  Ch.  103 
applies  only  where  the  action  is  ejectment  or  on  the  collateral 
security.  The  provisions  are  for  the  benefit  of  the  mortgagor, 
who  is  entitled  to  certain  equitable  remedies.  The  suit  con- 
templated by  chapter  103  is  the  action  of  ejectment,  or  on  the 
collateral  security,  and  was  designed  to  remedy  what  might 
be  a  hardship.  (DesBarres,  J. — The  object  was  to  give  a 
simple  remedy  in  the  common  law  courts  without  resorting 
to  the  Equity  Court.^  The  Court  will  strain  the  forms 
in  use  very  much  to  say  this  is  not  a  foreclosure  suit.  There 
is  no  concurrent  jurisdiction.  As  to  the  jui'isdiction  of  the 
Court  to  set  aside  a  nullity,  see  7  A,  £  E.,  588 ;  also  3  DoivL, 
551. 

DesBarres,  J.,  now,  (April  5th,  1881,)  delivered  the  judg- 
ment of  the  Court : — 

This  is  an  application  by  defendants*  counsel  to  make 
absolute  a  rule  nisi  granted  on  the  29th  March,  1879,  to 
rescind  a  rule  absolute  of  this  Court,  dated  18th  February, 
1878,  setting  aside  the  verdict  of  a  jury  found  for  the  defend- 
ants in  this  cause  in  October,  187H,  at  Truro,  and  granting  a 
new  trial  therein.  The  ground  upon  which  the  application  is 
made  is  that  this  is  an  action  brought  in  the  Court  of  Equity 
by  the  plaintiffs  as  executrix  and  executors  of  David  B,  Lynds, 
deceased,  for  the  foreclosure  of  a  mortgage  made  to  him  by 
the  defendants,  and  not  an  action  at  common  law  brought  and 
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triable  in  this  Court  for  money  due  on  said  mortgage  and  the 
note  given  therewith,  and  for  the  same  amount  as  mentioned 
and  set  forth  in  the  plaintiffs'  writ.  The  question  involved» 
therefore,  is  one  of  jurisdiction,  and  we  must  refer  to  the  writ 
itself  and  the  proceedings  had  in  the  cause  in  order  to  ascer- 
tain to  which  of  the  two  Courts  the  adjudication  of  it  belongs. 
The  suit,  it  appears,  was  brought  by  writ  of  summons  issued 
on  28th  of  August,  1872,  commanding  the  defendants  to 
appear  in  the  Supreme  Court  at  Truro,  at  the  suit  of  the 
plaintiffs,  who  alleged  that  the  defendants  were  indebted  to 
them  for  principal  and  interest  due  on  a  certain  mortgage 
made  by  the  defendants  of  the  one  part  and  the  s<i.id  David 
B.  Lynds  of  the  other,  whereby  in  consideration  of  and  for 
securing  the* repayment  of  £280,  with  interest,  as  therein 
mentioned  unto  the  said  David  B.  Lynds,  the  said  defendants 
did  grant,  bargain  and  sell  unto  the  said  David  B.  Lynds  a 
certain  lot  of  land  or  farm  therein  described,  which  said 
indenture  of  mortgage  contained  a  proviso  for  making  the 
same  void  upon  payment  by  said  David  Hoar  of  said  sum  of 
£280  in  six  years  from  the  date,  with  lawful  interest  thereon ; 
that  the  sum  of  $153.75  due  for  principal  and  interest  had 
not  been  paid  and  was  then  due  to  the  plaintiffs  as  executrix 
and  executors,  &c.,  by  virtue  of  said  indenture  of  mortgage 
and  a  certain  note  therein  referred  to,  which  said  note  of 
hand  was  made  by  the  said  David  Hoar  to  the  said  David  B, 
Lynds  on  the  day  of  the  date  of  the  mortgage  for  the  amount 
thereof,  payable  in  six  years  as  collateral  security  for  the 
same.  The  plaintiffs  claimed  the  said  sum  of  $153.75  for 
principal  and  interest  due  on  said  indenture  of  mortgage  and 
note,  and,  in  default  of  payment  thereof,  prayed  that  th« 
estate,  interest  and  equity  of  redemption  of  the  said  defend- 
ant in  the  mortgaged  premises  might  be  for  ever  barred  and 
foreclosed  and  that  a  sale  of  said  premises  might  be  made, 
and  that  out  of  the  proceeds  of  such  sale  the  amount  due  on 
said  mortgage  and  note,  with  interest  and  costs,  might  be 
paid  to  the  plaintiffs.  It  was  said  that  in  asking  for  the 
foreclosure  of  the  defendants*  equity  of  redemption  in  the 
mortgaged  premises  the  plaintiffs  had  asked  for  what  this 
Court  had  not  the  power  of  granting,  and  that  this  fact 
showed  it  was  a  proceeding  in  Equity.   The  writ  may  in  fonu 
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be,  in  this  respect  similar  to  writs  of  foreclosure  in  Equity, 
but.  whatever  its  form  may  be,  it  has  most  certainly  not  been 
prosecuted  in  any  other  Court  than  this. 

The  defendant  at  first,  doubtless  considering  it  to  be  a  suit 
in  this  Court  instituted  under  chapter  103  iJ.  8.,  (4th  Series,) 
an  act  which  has  frequently  been  resorted  to  and  acted  upon 
by  practitioners  in  the  country  in  cases  like  this,  as  a  less 
expensive  procedure  than  a  foreclosure  in  Equity,  pleaded  to 
the  action  various  grounds  of  defence,  among  others,  payment 
into  Court  of  $118.75,  part  of  the  money  claimed,  as  a  sum 
enough  to  satisfy  the  plaintiflfci'  claim,  and  also  a  tender  of 
that  sum  before  action  brought,  &c. 

The  cause,  as  it  appears  by  the  affidavit  of  Mr.  King,  the 
plain tifis' counsel,  was  tried  before  a*  jury  at  Truro  on  the 
the  issues  taken  on  the  defendants'  pleas  in  October,  1874, 
and  there  was  a  verdict  for  defendants.  That  verdict  was 
set  a^ide  after  argument  and  a  new  trial  granted  in  October, 
1875.  The  cause  was  tried  a  second  time  before  a  jury  at 
Truro,  in  October,  1878,  and  a  verdict  having  been  again 
found  for  defendants,  a  rule  nisi  to  set  the  same  aside  and 
for  a  new  trial  was  argued  in  December,  1878,  on  the  gi'ound 
of  the  verdict  being  against  the  weight  of  evidence.  This 
last  mentioned  rule  nisi  was  made  absolute  on  the  18th  of 
February,  1879,  and,  on  the  29th  of  March,  1879,  a  rule  nisi 
was  granted  on  the  aflSdavit  of  Mr.  Graham  for  rescinding 
and  setting  aside  the  rule  absolute  of  the  18th  of  February, 
on  the  following  grounds,  viz.  :  That  the  said  rule  was  granted 
without  jurisdiction  by  the  Supreme  Court  in  banco,  it  being 
an  Equity  suit,  and  was  irregularly  initialled  and  signed  ; 
that  said  rule  was  made  returnable  before  the  Supreme  Court 
in  banco,  which  had  no  jurisdiction  to  hear  the  rule  nisi. 

That  the  plaintifis  had  the  right  to  proceed  in  this  Court 
in  one  or  other  of  the  forms  of  action  pointed  out  in  chapter 
103,  to  recover  the  amount  due  on  the  mortgage  and  note  set 
out  in  their  writ  there  can,  I  presume,  be  no  doubt.  The 
only  question  for  consideration,  therefore,  is  whether  the  writ 
in  this  cause  was  issued  and  the  proceedings  had  upon  it  were 
under  that  act,  and,  consequently  falling  within  the  jurisdic- 
tion of  this  Court,  or  whether  the  writ  is  of  such  form  and 

so  framed  as  to  make  the  case  cognizable  only  in  the  Equity 
16 
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Court  and  not  in  this.  Now,  although  this  writ  is  not  made 
in  strict  conformity  with  either  of  the  modes  of  procedure 
pointed  out  and  authorized  by  chapter  103,  yet,  lookiog  at  all 
the  proceedings  had  upon  it,  and  considering  that  both  parties 
hav«  throughout  regarded  it  as  one  brought  in  and  to  be  dealt 
with  by  this  Court  and  by  this  Court  alone  under  that  act,  I 
think  we  may  now  safely  hold  it  to  be  good.  Had  this  been 
considered  as  a  suit  cognizable  in  the  Court  of  Equity  only, 
the  defendants,  instead  of  pleading  to  it  as  tbey  did,  would  | 
have  been  obliged,  under  the  law  and  practice  of  that  Court.  ! 
to  file  their  answer  thereto,  under  oath,  and  the  Judge  of  that 
Court  would  have  been  called  upon  to  fix  the  issues  to  be 
tried  by  the  jury,  as  is  usually  dene  in  contested  cases.  The 
learned  Judge  in  Equity  was  never  called  upon  to  direct  or 
regulate  the  proceedings  in  any  way.  The  parties,  treating  it 
from  the  commencemdiit  as  a  suit  to  be  disposed  of  by  this 
Court,  entered  on  the  trial  in  the  ordinary  way  and,  after  two 
trials  and  verdicts  and  as  many  arguments  on  rul«s  granted 
for  setting  these  verdicts  aside,  we  ai'e  told  that  this  Court 
never  had  any  jurisdiction  over  the  subject  matter,  and  no 
power  to  grant  the  rule  now  sought  to  be  rescinded.  Having 
jurisdiction,  under  the  act  referred  to,  to  deal  with  this  case, 
not  as  one  brought  for  the  foreclosure  of  the  equity  of 
redemption  of  the  mortgaged  premises,  but  as  one  in  which, 
on  non-payment  of  the  mortgage  and  note,  an  order  of  sale 
of  such  premises  is  sought,  I  think  it  is  now  too  late  to  raise 
the  question  of  want  of  jurisdiction  of  this  Court,  grounded 
on  the  informality  in  the  writ,  which,  it  appears  to  me,  has 
been  waived  by  the  defendants  having  pleaded  to  and 
defended  this  cause  in  all  respects  as  an  action  at  common  law. 
The  rule  niai  for  rescinding  the  rule  absolute  of  the  18th 
February,  1870  must,  in  the  view  I  take  of  the  matter,  be 
discharged  with  costs. 
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J^MIB  Atlwaro  by  his  will  directed  m  follows:  "I  recommend  to  my  wife,  whom  1 
T^rdain  my  executrix,  and  J.  B.  and  A.  F.  executors,  that  at  the  discretion  of  mj'  widow  when 
she  may  deem  proper  they  with  her  may  divpoee  of  my  real  estate  to  which  of  my  sons  may 
inc  ine  to  ^ive  the  best  price  and  to  anist  her  in  making  an  equal  division  thereof  among  my 
ftve  sons."  The  executors  renounced  and  the  widow  conr^ed  the  property  December  let, 
185€)to  John  Aylward,  who  conveyed  it  to  one  Duncan,  December  24th,  1860.  Both  deeds 
were  recorded  January  §th,  186S.  The  heirs  of  Duncan  conveyed  it  iu  1868  to  Merrltt  A  BUgh 
by  deed  recorded  in  1869.  In  October,  1871,  Edward  Aylw»rd  commenced  proceedings 
for  a  partition,  claiming  that  the  widow  had  convoyed  the  laud  secretly  to  John  Aylward 
and,  in  his  evidence,  stated  that  he  had  never  been  aslced  by  the  widow  or  the  executors  to 
offer  for  the  land  and  was  not  aware  of  the  deed  to  John  Aylward  until  about  a  year  after  its 
date ;  but  it  did  not  appear  that  ho  had  ever  objected  to  the  title  of  John  Aylward  under  the 
deed  or  called  in  question  the  title  of  Duncan  or  those  deriving  title  from  his  heirs ;  and  he 
did  not  assert  that  he  or  any  of  his  brothers  was  willing  to  give  more  than  John  bad  given  or 
that  the  land  was  worth  more» 

HeM,  that  in  view  of  the  lapse  of  time  and  the  adverse  possession,  it  was  too  late  to 
Attempt  to  defeat  the  title  of  Merrittand  Bligh  on  the  verbal  evidenue  of  petitioner  that  an 
option  had  not  been  given. 

Quart.  Whetiber  title  csn  be  tried  in  proceedings  for  partition.  See  LtCain  v.  Bo$tcr^ 
man,  2N.  S.  Dwas&ons,  41& 

Jakes  Aylward,  of  Five  Islands,  Parrsboro*,  by  his 
will,  devised  his  real  estate  to  his  wife,  Polly  Aylward,  on 
certain  trusts  set  forth  in  the  will,  as  follows  : — *'  I  recommend 
to  my  loving  wife,  whom  I  ordain  my  executrix,  and  to  John 
Broderick,  Senr.,  and  Andrew  Fulmore,  whom  I  constitute  my 
executors,  that  at  the  discretion  of  my  widow,  when  she  may 
deem  it  proper,  they,  with  her,  may  dispose  of  my  real  estate 
to  which  of  my  sons  may  incline  to  give  the  best  price  therefor, 
in  the  best  manner,  and  to  assist  her  in  making  an  equal 
division  thereof  among  my  five  sons." 

After  the  death  of  Polly  Aylward,  the  plaintiff,  one  of  the 
sons  of  James  Aylward,  commenced  an  action  for  partition  of 
certain  lands  claimed  by  defendants  under  a  conveyance  from 
Polly  Aylward.  It  was  agreed  that  judgment  should  be  given 
for  any  or  either  of  the  parties  as,  in  the  opinion  of  the  Court, 
the  facts  in  evidence  and  the  law  should  warrant  The  cause 
was  argued  March  17th,  1881,  before  Ritchie,  E.  J.,  Des- 
Barbes,  Smith  and  James,  J  J. 

Orakam  for  plaintiff. — There  was  a  power  to  be  exercised 

4>y  the  wife  and  executors.     As  to  one-thiicd  of  the  real  estate 

and  personal   property,  she   was  to  have   it  for  life.     The 

balance  of  real  estate  was  to  be  given  to  the  one  of  his  sons 

who  would  give  the  best  price  for  it.    It  may  be  considered  a 
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power  to  sell  to  particular  persons,  (the  children),  to  be  exe- 
cuted in  a  partictilar  way.  Such  powers  must  be  literally 
complied  with.  10  East,  438 ;  ^  Phillipa,  657 ;  10  Ve&,,  370. 
If  the  consent  of  a  third  party  is  to  be  obtained  in  the  execu- 
tion of  a  power  and  it  is  not  obtained,  the  execution  of  the 
power  is  void. 

We  contend  that  the  plea  that  plaintiff  is  not  entitled  to  the 
possession  is  not  good.  We  have  the  title.  (Ritchie,  E.  J.— 
Unless  another  party  has  acquired  it  by  possession.  The  deed 
to  John  Aylward  was  made  1st  December,  1850,  and  the 
proceedings  for  partition  were  commenced  October  9th,  1871.) 

Meagher,  contra. — Title  cannot  be  tried  in  an  action  of 
partition.  (Ritchie,  E.  J. — It  was  decided  here  the  other 
way  after  a  very  thorough  argument,  I  think  in  LeCain  v. 
Hostennan,  It  was  a  very  hard  case,  and  my  own  impres- 
sion had  been  the  other  waj^  but  it  was  so  decided.)  We  have . 
a  Canadian  case  directly  the  other  way ;  it  is  based  on  sections 
8  and  28,  chap.  101  of  the  Revised  Statutes  of  Ontario,  1877, 
which  sections  are  based  respectively  on  32  Vic,  chap.  33,  sec.  ff, 
and  32  Vic.  chap.  33,  sec.  13.  The  case  referred  to  is  reported 
in  6  Prac,  Reps.,  Ont.  145.  The  case  is  on  all  fours  with 
this.  (Ritchie,  E.  J. — After  the  very  thorough  examination 
which  the  question  received  in  the  case  of  LeCain  v.  Hoster- 
man,  I  don't  think  we  could  possibly  overrule  that  decision.) 
The  plaintiff"  knew  of  John  Aylward  s  deed  and  took  no  steps 
until  after  the  lapse  of  twenty  years,  when  the  property  had 
passed  into  the  hands  of  innocent  purchasers.  They  had  a 
right  to  assume,  after  the  lapse  of  such  a  length  of  time,  that 
all  the  trusts  of  the  will  had  been  complied  with. 
The  intention  of  the  will  was  that  the  property  was  to  be  sold 
and  the  proceeds  divided  among  the  sons.  Plaintiff*  knew  for 
twenty  years  that  John  Aylward  had  got  a  deed,  and  yet 
remained  quiet  and  allowed  the  property  to  be  sold.  (Ritchie, 
E.  J. — If  he  succeeds  at  all  it  must  be  on  his  own  testimony 
that  the  property  was  never  ofifered  him.)  The  terms  of  the 
will  do  not  require  that  it  should  be  offered  him.  (Ritchie, 
E.  J. — I  cannot  come  to  that  conclusion.)  The  requirements  of 
the  will  would  have  been  satisfied  by  a  conversation  for  the 
purpose  of  ascertaining  their  opinion  as  to  the  value  of  the 
property.    (Ritchie,  E.  J. — The  evident  intention  was  that 
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the  property  should  be  offered  to  the  sons.)  Would  not  a 
purchaser,  after  the  lapse  of  such  a  length  of  time,  have  a 
right  to  assume  that  everything  was  complete  ?  All  that  we 
are  bound  to  do  is  to  answer  the  petition.  It  seems  to  me 
that  under  section  12,  all  we  need  do  is  deny  that  plaintiff  is 
entitled  to  partition.  Plaintiff  has  a  remedy  against  the 
executrix  who  received  the  money.  We  rely  strongly  on  the 
Statute  of  Limitations,  chiefly  section  18.  The  possession  of 
one  co-parcener  is  not  the  possession  of  others.  (Ritchie, 
E.  J. — A  holding  under  a  deed  recorded  is  an  intimation  of 
an  intention  to  hold  adversely.)  As  to  power  of  a  trustee  to 
sell,  see  section  334  of  Perry  on  Truate.  (Ritchie,  E.  J. — 
That  only  applies  to  a  general  trust, — not  to  a  trust  to  sell  to 
a  particular  person.)  John  Aylward  has  been  in  possession 
for  twenty-five  years  without  objection  from  Edward. 
(Ritchie,  K  J. — I  think  there  is  strong  evidence  of  acqui- 
escence in  the  sale,  whether  it  was  offered  to  the  other  soas 
or  not.) 

Graham  in  reply, — In  reference  to  the  Statute  of  Limi- 
tationa,  it  does  not  commence  to  run  between  tenants  in  com- 
mon until  after  demand.  (Ritchie,  E.  J. — Would  not  the 
giving  of  a  deed,  known  to  the  other  party,  suffice  ?)  As  to 
pleading,  see  Churchiuardens  v.  Vaughaii,  2  R.  &  C,  438. 

Ritchie,  E.  J,,  now,  (April  5th,  1881),  delivered  the  judg- 
ment of  the  Court. 

Edward  Aylward  seeks  to  obtain  partition  of  certain  land 
formerly  belonging  to  his  late  father,  James  Aylward,  to  a 
share  of  which  he  claims  to  be  entitled  as  one  of  his  heirs. 
The  application  is  opposed,  except  as  to  one  lot  described  in 
the  petition,  on  the  ground  that  he  is  not  entitled  to  any 
interest  or  share  therein.  The  parties  so  defending  are  John 
Aylward,  Nathaniel  Merritt  and  George  M.  Bligh. 

The  cause  was  brought  to  trial,  and,  after  the  evidence 
had  been  taken,  the  facts  being  undisputed,  it  was  agreed 
that  such  judgment  should  be  given  by  the  Court  for  any  or 
either  of  the  parties  as,  in  its  opinion,  the  facts  in  evidence 
and  the  law  warranted 

The  will  of  Jame«  Aylward  is  dated  the  4th  of  December, 
1829,  and  that  portion  which  affects  this  case  is  in  these 
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terms ;  "  I  recommend  to  my  loving  wife,  whom  I  ordain  my 
executrix,  and  to  John  Broderick,  senV,  and  Andrew  Falmore, 
whom  I  constitute  my  executors,  that,  at  the  discretion  of  my 
widow,  when  she  may  deem  it  proper,  they,  with  her,  may 
dispose  of  my  real  estate  to  which  of  my  sons  may  incline  to 
give  the  best  price  thereior  in  the  best  manner,  and  to  assist 
her  in  making  an  equal  division  thereof  among  my  five  sons" 
The  testator  died  in  the  same  month  that  the  will  was  made, 
and  the  two  executors  renounced. 

A  deed  of  the  land  in  question  was  given  to  John  Aylward 
by  his  mother  on  the  1st  December,  1850,  and  he  or  those 
claiming  under  him  have  been  in  possessson  ever  since.  This 
deed  was  recorded  on  the  5th  January,  1852.  John  Aylward, 
by  deed  dated  the  24th  December,  1850,  conveyed  it  to  Geo. 
Duncan,  whose  deed  was  recorded  on  the  5th  January,  1852. 
After  the  death  of  Duncan  his  heirs,  by  deed  dated  the  13th 
August,  1868,  conveyed  it  to  Merritt  &  Bligh.  This  deed  was 
recorded  on  the  14th  August,  1869. 

The  contention  of  the  petitioner  Edward  Aylward,  as  .set 
out  in  his  replication,  is  that  the  testator's  widow  secretly 
and  fraudulently  conveyed  the  land  to  John,  that  the 
deed  so  given  was  void,  and  that,  therefore,  he  is  entitled  to 
his  share,  and  to  have  it  set  off  to  him. 

At  the  argument  nothing  was  said  of  fraud ;  the  ground 
then  taken  was  that  the  land  had  been  conveyed  to  John 
without  its  having  been  ascertained  whether  another  of  the 
sons  might  not  have  been  willing  to  give  a  larger  price  for  it. 
What  Edward  says  on  the  subject  is  that  he  was  never  asked 
by  his  mother  or  by  Broderick  or  Fulmore  to  offer  any  price 
for  the  land,  and  he  never  knew  that  John  had  a  deed  till 
about  a  year  after  its  date.  The  only  other  witness  produced 
on  the  part  of  the  petitioner  was  his  brother  Thomas.  He 
does  not  recollect  that  his  mother  offered  him  the  land  at  any 
price.  He  does  not  speak  positively.  If  she  did  he  has  for- 
gotten it.  But  he  purchased  a  piece  of  the  land  from  John 
after  he  got  his  deed. 

On  the  part  of  the  defendants  Mr.  Merritt  was  examined. 
His  evidence  merely  goes  to  show  that  he  purchased  in  good 
faith  from  the  Duncans,  believing  that  they  could  give  a  good 
title,  and  that  he  paid  the  consideration  money^  $4^500l 
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Though  the  petitioner  has  made  all  his  brothers  parties 
defendants,  none  of  them  except  John  have  appeared,  and  the 
other  defendants,  Merritt  &  Bligh,  are  in  fact  the  only  per- 
sons really  interested  in  resisting  the  partition. 

There  is  no  evidence  that  Edward  or  any  of  his  brothers, 
during  the  lifetime  of  their  mother  or  until  the  present  appli- 
cation, ever  made  any  objection  to  the  title  of  John  under 
the  deed  from  his  mother  or  called  in  question  its  validity  ; 
on  the  contrary,  they  seemed  all  to  have  acquiesced ;  nor  have 
they  even  since  called  in  question  the  title  of  Duncan  or  those 
deriving  title  from  his  heirs.  Since  December,  1850,  there  has 
been  possession  first  by  John  and  then  by  those  claiming 
under  him.  The  petitioner  does  not  assert  that  he  or  any  of 
his  brothers  was  willing  to  give  more  for  the  land  than  John 
gave,  or  that  it  was  worth  more,  or  that  they  or  any  of  them 
were  dissatisfied  with  the  act  of  their  mother;  and,  whether 
the  option  was  or  was  not  given  them  to  purchase  at  a  higher 
rate,  it  is  too  late,  after  such  a  lapse  of  time  and  such  an 
adverse  possession,  to  attempt  to  defeat  the  title  of  Merritt  & 
Bligh  on  the  mere  verbal  evidence  of  the  petitioner  that  an 
option  of  purchase  had  not  been  given.  He  was  bound  to 
have  promptly  expressed  his  dissent  after  becoming  aware 
that  the  deed  had  been  given  to  his  brother.  Whether  it  was 
open  to  him  to  contest  their  title  to  the  land,  under  the  cir- 
cumstances of  this  case,  on  application  for  partition,  it  is  pot 
necessary  to  decide,  as  I  think  he  has  failed  to  show  that  he 
has  any  right  to  the  land  ;  the  more  proper  course  certainly 
would  have  been  to  have  asserted  his  right  in  the  usual  way 
by  an  action  of  ejectment. 

We  all  think  that  the  defendants  are  entitled  to  judgment 
with  casts. 
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In    Re    CAMERON'S    CIRCUS. 

Thk  attorney  of  A.  B.  &  G.  on  the  leth  July  took  out  writs  of  attachment  which  were 
levied  on  property  of  the  defendants  In  Halifax  County  on  July  17th,  and  on  July  19th  he 
issued  a  writ  of  attachment  at  the  suit  of  D.  which  was  forwarded  with  the  other  three  vrils 
on  the  same  day  to  the  Sheriff  of  Hants  where  they  were  levied  on  defendants' property  there. 
On  July  17th  a  writ  was  issued  at  the  suit  of  E.  and  levied  on  the  Halifax  propertj  on 
the  same  day  hut  subsequently  to  the  levies  at  the  suit  of  A.  B.  &  C.  and  on  the  19th  Jnlf  a 
writ  was  issued  and  levied  on  the  Halifax  property  at  the  suit  of  F. 

Held,  reversing:  the  decision  of  Youko,  C.  J.,  who  had  confirmed  the  report  of  the  Master, 
that  the  property  levied  on  in  Hants  had  been  riffhtly  appropriated  in  the  first  place  to  the 
payment  of  D's  claim  and  the  balance  to  the  claims  of  A.  B.  and  C. 

Held  al30,  that  an  appeal  from  the  order  of  Yomco,  C.  J.  having  been  refused,  a  motioa 
to  reacind  it  could  be  resorted  to. 

This  matter  was  argued  March  16th,  18S1,  before  Ritchie, 
E.  J.,  DesBarres,  Smith  and  James,  JJ.,  on  a  rule  to  rescind 
a  rule  made  by  His  Lordship  the  Chief  Justice. 

Cameron's  Oriental   Circus   and   Egyptian  Caravan  was 
attached  at  Halifax  by  a  number  of  creditors.     Claims  to  the 
property  having  been  set  up  by  parties  in  the  United  States 
and  New  Brunswick,  an  order  of  reference  was  made  referring 
the  several  claims  to  William  Twining,  Esq.,  a  Master  of  the 
Supreme  Court.      The  property   was   sold  by  order  of  the 
Court,  and  the  money  paid  into  Court,  and  a  general  order 
was  subsequently^  made  by  His  Lordship  Sir  Wm.  Young,  C.  J., 
disposing  of  the  several  claims.      Among    the  attachments 
levied  upon  the  property  at  Halifax  were  attachments  issued 
at  the  suit  of  Archibald  Nelson,  Alexander  Piers  and  George 
Nicholls.     It  having  been  learned  that  there  was  property 
belonging  to  the  circus  at  Shubenacadie,  Hants  County,  an 
attachment  was  issued  against  that  property  alone  at  the  suit 
of  Matilda  Nelson.     The  attorney  by  whom  the  attachments 
at  the  suit  of  Nelson,  Piers  and  Nicholls  were  issued,  being 
doubtful  whether  the  Halifax  property  would  realize  suffi- 
cient to  pay  those  attachments  in  lull,  issued  concurrent  writs 
against  the  Shubenacadie  property.      The  concurrent  writs 
were  placed  in  the  hands  of  the    Sheriff  of   Hants  on  the 
same  day  with  that  of  Matilda  Nelson.     The  proceeds  of  the 
Shubenacadie  property  were  not  brought  into  the  Court  at  all, 
but  were  paid  to  the  attorney,  who  applied  them  in  payment 
of  the  claim  of  Matilda  Nelson,  and  the  balance  on  account 
of  the  other  claims.     The  Master  reported  that  the  claims  of 
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Nelson,  Piers  and  NichoUs  having  been  levied  prior  to  that  o£ 
Matilda  Nelson,  were  satisfied,  and  applied  the  Shubenacadie 
property  in  payment  of  other  attachers,  excluding  Matilda 
Nelson's  attachment  as  having  been  subsequently  levied.  The 
report  was  confirmed  by  an  order  of  the  Chief  Justice. 

The  cause  now  came  up  for  argument  on  a  rule  to  rescind 
this  order. 

Righy,  Q,  G, — The  attachments  of  Nelson,  Piers  and 
NichoUs  being  levied  in  Halifax,  as  a  matter  of  law  they  are 
entitled  in  the  appropriation  of  the  Halifax  fund  to  prece- 
dence over  subsequent  attachers.  The  fact  of  making 
attachments  on  other  property  could  not  affect  their  lien  on 
the  Halifax  property.  The  Court  was  only  appropriating  the 
Halifax  property,  an<l  all  it  was  necessary  to  do  was  to  ascer- 
tain which  was  entitled  to  priority.  The  Court  had  of  course 
to  ascertain  whether  the  prior  attachers  had  received  anything 
on  account.  I  had  appropriated  the  Shubenacadie  money 
first  in  payment  of  Mrs.  Nelson's  claim,  her  attachment  being 
against  that  property  alone,  and  the  balance  to  the  payment 
of  the  claiftis  of  Nelson,  Piers  and  NichoUs.  The  Master  con- 
tended that  this  could  not  be  done  as  Matilda  Nelson's 
attachment  was  levied  subsequent  to  the  others. 

Atty,  Generaly  contra. — In  Hants  the  attachments  stand 
in  this  order:  Archibald  Nelson,  Alexander  Piers,  George 
Nicholls  and  Matilda  Nelson.  In  Halifax  they  stand  thus: 
Arch,  Nelson,  Piers,  Nicholls,  Lavers,  and  Phelan.  When  the 
matter  came  before  the  Master  he  had  evidence  that  the  claims 
of  Nelson,  Piers  and  NichoUs  had  been  paid.  (Ritchie,  E.  J. 
— No.  He  had  evidence  that  a  certain  sum  had  been  paid  to 
the  attorney  without  distinction,  which  the  att*)rney  has 
appropriated  in  a  particular  way.)  The  only  evidence  of 
appropriation  is  a  matter  of  book-keeping.  It  is  not  pre- 
tended that  the  money  was  paid  over  to  the  parties,  or  will 
be  until  the  matter  is  settled.  We  claim  that  the  liens  on  the 
property  must  be  assumed  to  have  been  paid  in  the  order  in 
which  they  stood,  and  this  is  what  the  Master  has  reported 
and  the  Chief  Justice  has  confirmed. 

This  rule  should  not  have  been  granted  and  cannot  be 
made  absolute.    The  only  mode  in  which  a  decision  of  a* Judge 
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can  be  reversed  is  bj*  way  of  appeal.  Sections  6  and  8  of 
the  Practice  Act  An  appeal  was  applied  for  in  due  time  and 
refused ;  but  that  is  no  reason  why  we  should  be  put  in  a 
worse  position  and  loose  our  security. 

R'^g^y^  Q-  ^-^  in  reply. — Our  statute  compels  the  Judge  to 
give  an  appeal  as  a  matter  of  right.  In  England  you  go  to 
another  Judge,  who  has  a  discretion.     There  is  that  difference. 

Tidd,  511,  489;  James  v.  Virk,  1  Chitty's  R.,  246; 
Wright  V.  Stevevaon,  5  Taunt.,  850,  show  that  in  England  you 
can  apply  to  the  Court  to  rescind  or  set  aside  a  Judge's  order. 
This  power  has  never  been  taken  away,  and  it  must  be 
inherent  in  the  Court.  In  Re  Est  Grant  3  R.  &  C,  538,  this 
very  point  was  discussed.  The  same  principle  must  apply 
here. 

Atty.  General, — This  motion  is  made  on  behalf  of  Matilda 
Nelson,  who  has  no  right  to  appear  in  respect  to  the  Halifax 
fund. 

Ritchie,  E.  J.,  now,  (April  5th,  1881,)  delivered  the  judg- 
ment of  the  Court: — 

On  the  16th  July,  1875,  Mr.  Rigby,  as  the  attorney  of 
Archibald  Nelson,  Alex.  Piers  and  George  Nichols,  took  out 
writs  of  attachment  at  their  several  suits  against  James  W. 
Cameron  and  Gustavo  Shepherd,  which  were  on  the  17th 
July  levied  on  property  of  the  defendants  in  the  County  of 
Halifax,  and  on  the  19th  July  he  issued  a  writ  of  attachment 
against  them  at  the  suit  of  Matilda  Nelson.  This  writ  he 
forwarded  with  the  other  thr^e  writs  to  the  sherift  of  the 
County  of  Hants,  and  they  were  the  day  of  the  issue  all 
levied  on  property  of  the  defendant  in  that  Count}*.  On  the 
17th  July  a  writ  of  attachment  was  taken  out  at  the  suit  of 
Thomas  H.  Lavers  and  levied  the  same  day  but  subsequently 
to  those  of  Nelson,  Piera  and  Nichols  on  the  Halifax  property, 
and  on  the  19th  July  a  writ  of  attachment  was  taken  out  and 
levied  on  the  same  property  at  the  suit  of  James  F.  Phelan. 

The  property  attached  in  the  County  of  Hants  having 
been  sold  by  the  sheriff  under  an  order  of  this  Court,  the 
proceeds  were  by  him  paid  to  Mr.  Rigby,  amounting  to  S1615, 
and,  fProperty  having  been  levied  in  the  County  of  Halifax  by 
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the  sheriff  of  Halifax  to  satisfy  the  claims  of  his  other  clientsi, 
Mr.  Rigby  applied  the  money  so  received  to  the  payment  in 
full  of  the  account  due  Matilda  Nelson  on  the  judgment  she 
had  obtained,  and  the  balance  towards  the  payment  of  the 
other  three  attachments  taken  out  by  him.  The  several 
judgments  were,  Nelson,  $322.07;  Piers,  $15179;  Nichols, 
S3]  5.44,  and  M.  Nelson.  $241.47.  The  amount  produced  by 
the  levy  on  the  Halifax  property,  after  deducting  piior  pre- 
ferential claims  on  it  amounted  to  $616.56. 

It  having  been  referred  to  a  Master  to  report  upon 
the  respective  priority  of  the  attaching  creditors  to  payment 
out  of  this  amount;  it  not  being  suificient  to  pay  them  all  in 
full,  he  reported  that  the  $1615  received  by  Mr.  Rigby  from 
the  sheriff  of  Hants  should  have  been  paid  first  to  the  amount 
due  Archibald  Nelson,  then  to  Piers,  and  the  balance  towards 
the  amount  due  Nichols  ;  and  that  out  of  the  sum  paid  by  the 
sheriff  of  Halifax  to  the  Prothonotary  of  this  Court  there 
should  be  paid,  in  the  first  instance,  the  balance  due  to 
Nichols,  then  the  amount  dbe  Lavers  in  full,  and  the  balance 
towards  the-  payment  of  Phelan's  debt,  thus  shutting  out 
Matilda  Nelson  from  all  participation  in  the  proceeds  of  the 
property  in  either  county.  Exception  was  taken  to  this 
report,  but  it  was  confirmed  at  Chambers  by  the  Chief  Justice; 
to  set  aside  and  rescind  the  order  confirming  it  this  order  nisi 
was  obtained. 

We  cannot  concur  in  the  view  taken  by  the  Master.  The 
property  in  Halifax  was  bound  by  the  attachments  of  Nelson, 
Piers  and  Nichols,  and  they  had  acquired  a  lien  on  it  before 
Lavers'  or  Phelan's  attachments  were  levied,  and  the  lien  of 
the  latter  was  subject  to  that  of  the  former,  and  when 
Matilda  Nelson's  attachment  was  levied  on  the  property  in 
Hants  County  the  four  attachers  for  whom  Mr.  Rigby  was 
acting  had  acquired  liens  on  property  sufficient  to  secure  all 
of  their  debts  in  full.  We  cannot  see  how  Lavers  and  Phelan 
can  have  acquired  priority  in  the  Halifax  property  over 
Nelson,  Piers  and  Nichols  because,  for  greater  security,  they 
have  their  attachment  alsg  levied  on  the  Hants  County  pro- 
perty, or  why,  when  Matilda  Nelson  had  her  debt  secured 
by  her  levy  on  the  Hants  Coutity  property,  she  should  be 
deprived  of  her  lien  by  the  levy  of  Lavers  and  Phelan  on  the 
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Halifax  property.  We  think  Mr.  Rigby  was  justified  in 
applying  the  money  he  received  from  the  sheriff  of  Hants  as 
he  did,  and  that  it  is  only  after  the  payment  of  the  balance 
due  on  those  judgments  that  either  La  vers  or  Phelan  become 
entitled  to  receive  anything  on  account  of  their  judgments. 

An  objection  was  taken  as  to  the  right  of  the  Court  to 
rescind  the  order  of  the  Chief  Justice,  and  that  the  only 
course  open  to  the  parties  was  by  appeal  under  the  Practice 
AH  and  on  the  terms  there  imposed ;  but,  where  a  Judge 
makes  an  order  and  he  considers  he  cannot  grant  an  appeal, 
the  English  practice  is  brought  into  operation,  and  there  the 
practice  of  moving  to  rescind  the  order  of-  a  Judge  at  Cham- 
bers is  of  constant  occurrence.  Our  statute  provides  that  in  all 
cases  such  appeals  shall  be  allowed  where  parties  think  them- 
selves aggiieved  by  Judges'  orders.  The  case  of  a  Judge 
refusing  an  appeal  is  not  provided  for  by  our  statute,  and  in 
such  cases  the  English  practice  is  to  be  resorted  to. 

The  rule  nisi  we  think  must  be  made  absolute  with  costs. 


In  Re  NICTAUX  AND  ATLANTIC  RAILWAY. 

TiiE  act  ineorporatlno:  the  compan}-  for  the  construction  of  the  Nictaux  and  Atlantic 
Railway  provided  that  the  lanci  required  for  the  road,  A^c.,  should  be  furnished  grratis  to  the 
company,  who  were  authorized  to  exercise  all  the  powers  necessary  for  locating  and  complet> 
ing  the  railway  ;  and  the  companv  was  empowered  to  build  the  road  "  under  the  powett, 
authorities  and  provisions  of  this  act "  (the  act  of  incorporation)  "  and  also  of  chapter  70  R.  S. 
Srd  Series  of  Provincial  Government  Railways  so  far  as  the  same  shall  be  applicable  to  such 
railway ;" 

Held,  that,  althonjrh  sections  44  to  60  of  chapter  70,  providing  for  appraisement  of  the 
lands  taken  and  assessment  of  the  county  were  not  expressly  embodied  in  the  act  of  inoorport> 
tion,  they  were  available  for  the  pur)X)se  of  making  the  appraisement  and  assessment 

Ileld^  further,  that  the  objection  that  the  application  for  a  jury  was  made  to  and  the 
order  granted  by  the  Court  on  circuit  instead  of  a  Judge  of  the  Court,  and  the  objection  that 
the  venire  was  not  filed  within  thirty  days  were  obviated  by  section  62  of  chapter  70  providing 
that  proceedings  should  not  be  set  aside  upon  any  mere  technicality. 

Held,  further,  that  the  objection  that  plans  and  specifications  were  not  on  file  as  required 
by  section  47  of  chapter  70  when  the  order  passed,  even  if  it  could  be  raised  by  the  parties 
whose  lands  had  been  scixsd,  could  not  be  taken  by  the  county  authorities  at  whose  instaoce 
the  proceedings  had  been  taken,  and  that  the  same  principle  applied  to  the  contention  that 
the  act  contemplated  only  one  appraisement  and  that  all  the  plans  and  specifications  for  the 
whole  line  must  be  filed  before  the  order. 

This  was  an  appeal  from  thd  following  decision  pro- 
nounced at  Chambers  by  Sir  William  Young,  C.  J.  :— 

This  is  a  rule  nisi  for  setting  aside  the  appraisement  of 
lands  taken  for  the  use  of  the  railway  within  the  County  of 
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Annapolis.  These  lands  were  taken  by  the  company  incor- 
porated by  chapter  40  of  the  Provincial  acts  of  1873, 
pursuant  to  sections  11  to  15  of  chapter  70  Revised  Statutes, 
(3rd  Series,)  and  thereupon  became  the  property  of  the  Com- 
pany by  section  8  of  the  incorporating  act.  Sections  44  to 
59  of  the  above  chapter  70  are  not  specified  in  the  above 
section  8,  and  therefore,  it  is  contended,  do  not  apply  to  this 
company ;  in  other  words,  the  Legislature  transferred  large 
and  valuable  properties  of  individuals  which  were  to  be  pro- 
vided gratis  to  the  company,  without  providing  any  means  of 
paying  for  them.  It  is  obvious  that  no  Court  would  sanction 
a  construction  of  the  act  involving  so  glaring  an  injustice  or 
would  treat  it  as  a  legal  blunder  if  any  other  construction  is 
feasible. 

Let  us  first  of  all  look  at  the  other  railway  acts.  By 
section  13  of  chapter  13  of  the  acts  of  18G5,  the  provisions 
of  the  above  chapter  70,  with  certain  exceptions,  are  extended 
to  two  sections  of  the  provincial  railways.  By  section  7  of 
chapter  36  of  the  acts  of  1867,  (which  is  the  model  of  the  sec- 
tion we  are  now  considering,)  lands  taken  by  the  Annapolis 
and  Windsor  Railway  Company,  for  its  use,  are  declared  to  be 
•its  property  without  any  reference  to  sections  44  to  59  of 
chapter  70.  Section  6  of  the  act  of  1870,  chapter  81,  incor- 
porating the  Western  Counties  Railway  Company,  is  a  literal 
transcript  of  the  above  section  7  of  the  act  of  1867.  But  in 
the  amending  act  of  1873,  chapter  43,  by  section  3,  sections 
11  to  24,  4<1  to  59  and  62  to  85  of  the  above  chapter  70  are 
made  applicable  to  that  railway.  So  also  by  chapter  62  of  the 
acts  of  1874,  incorporating  the  Eastern  Counties  Railway, 
the  provisions  of  above  chapter  70,  with  certain  exceptions, 
leaving  11  to  15  and  44  to  59  intact,  are  made  applicable  to 
that  railway.  So  also  by  the  amending  act  of  1876,  chapter 
3,  section  6..  So  also  in  the  acts  of  1876,  chapter  74,  section 
36. 

It  appears  from  these  citations,  and  no  others  were  pro- 
duced at  the  argument,  that  the  sections  in  question, — 44  to 
59, — have  been  extended  to  all  the  railways  therein  men- 
tioned except  to  the  Windsor  and  Annapolis  in  the  first 
instance,  and  the  Nictaux  and  Atlantic  railway.  Does  it 
follow  that  these  were  therefore  inapplicable  to  the  latter  ? 
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I  incline  to  think  not.  The  first  section  of  the  Nictaux  act, 
chapter  40,  like  the  first  section  of  the  Windsor  act,  contem- 
plates the  erection  of  a  railway  to  be  constructed  "  under  the 
powers,  authorities  and  provisions  of  that  act "  and  also  of 
chapter  70.  Revised  Statv^teSy  "  so  far  as  the  same  shall  be 
applicable  to  such  railway."  This  alone  should  redeem  the 
frafners  of  the  act  and  the  legislature  who  adopted  it  from 
the  charge  of  so  grave  an  omission. 

The  appraisement  of  the  lands  in  a  portion  of  the  county 
of  Annapolis  is  now  attacked  upon,  the  afiidavits  of  the 
Custos  and  Clerk  of  the  Peace  of  that  county,  upon  what 
must  appear  to  be  afterthoughts.  The  sheriff  s  affidavit  of 
12th  September  shows  that  in  June,  1877,  the  oixler  for  draw- 
ing a  jury  to  apprai.se  the  damages  was  obtained  by  the  Clerk 
of  the  Peace,  that  the  Custos  and  Clerk  of  the  Peace  attended 
the  drawing  without  objection  thereto  and  represented  the 
county,  that  the  first  appraisement  was  levied  as  far  as  Nic- 
taux without  objection,  the  whole  distance  not  having  then 
been  surveyed,  that  the  jury  had  all  the  plans  and  speci* 
fications  of  the  lands  belonging  to  the  several  claimants, 
that  an  objection  was  first  made  by  the  Clerk  of  the 
Peace  to  the  second  appraisement  in  April,  and  that  the  two* 
appraisements  include  all  the  valuable  lands  required.  I  must 
observe,  too,  that  on  the  argument  in  1868  of  the  numerous 
railway  appeals  from  Kings  and  Annapolis  Counties  or  against 
appraisements  under  the  act  of  1867,  chapter  36,  with  a  sec- 
tion analagous  to  that  in  the  act  of  1873,  chapter  40,  the 
objection  now  urged  was  not  taken  and  appears  never  to  have 
suggested  itself  either  to  Bench  or  Bar. 

To  set  aside  these  appraisements  upon  a  strict  construction 
of  the  act  and  upon  technical  grounds  of  no  great  importance 
would  be  a  misfortune  and  a  loss.  Questions  of  value  which 
are  probably  at  the  bottom  of  this  motion  are  not  before  me, 
and  may  lead  to  legislative  action  as  in  the  case  of  our  other 
railways.     I  discharge  the  rule  with  costs. 

The  appeal  was  argued  December  15th,  1880,  before  SiR 
Wm.  Young,  C.  J.,  and  DesBarres,  Smith  and  James,  JJ. 

Oraham,  for  the  County  of  Annapolis. — ^This  is  an  appli- 
cation to  set  aside  an  assessment  in  the  County  of  Annapolis 
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for  lands  taken  in  connection  with  the  Kictaux  and  Atlantic 
Kailway  Company.  The  genera]  railway  act  of  the  Province 
makes  provision  for  the  assessment  of  damages  for  lands 
taken  for  railway  purposes.  Instead  of  re-enacting  these 
clauses  in  the  charters  of  the  various  companies  it  was  usual 
to  provide  that  the  companies  should  have  the  powers  con- 
ferred by  the  general  act.  By  the  general  act,  chapter  70 
Itevised  Statutes,  (3rd  Series,)  sections  44  to  58,  ample  provi- 
sion is  made  for  the  assessment  of  railway  damages,  but  these 
clauses  are  not  included  in  this  charter ;  chapter  40,  Acts  of 
1873. 

By  comparison  of  the  charter  of  this  company  with  those 
of  other  companies  it  will  be  seen  how  clear  it  is  that  the 
clauses  of  the  general  act  have  not  been  included.  Section  8 
of  the  charter  is  the  only  one  that  refers  to  the  general  Rail- 
way Act.  The  sections  embodied  provide  for  the  company 
entering  upon  land  required  for  the  right  of  way  but  do  not 
include  the  clauses  in  reference  to  the  assessment  or  making 
it  a  county  charge.  It  has  never  been  assumed  that  the 
clauses  apply  to  these  companies  without  special  provision. 
In  every  other  case  special  provision  is  made  for  the  appraise- 
ment of  the  damages.  Chapter  81,  Acts  of  1870,  is  the  act 
referring  to  the  Western  Counties  Railway.  That  act  had  to 
be  amended  in  this  very  respect  by  chapter  43,  Acts  of  1873. 
Chapter  13  of  the  acts  of  1865,  section  13,  recites  the  sections 
of  the  railway  act  which  are  to  be  held  to  apply  to  the  road 
constructed  under  this  act  by  the  Windsor  and  Annapolis 
Railway  Company.  •  The  charter  of  the  Halifax  and  Cape 
Breton  Company  also  makes  special  provision.  Without 
such  provision  it  is  not  easy  to  see  how  the  jury  had  the 
power  to  make  this  assessment.  The  proceedings  appear,  on 
their  face,  to  have  been  carried  on  under  an  act  which  does 
not  apply.  In  the  case  of  the  Halifax  and  Cape  Breton 
Railway  Company  all  the  sections  in  regard  to  the  assessment 
of  damages  were  incorporated.  Assuming  that  the  sections 
did  apply,  which  is  impossible,  they  have  been  guilty  of  irregu- 
larities which  would  induce  the  Court  to  set  the  assessment 
aside.  At  the  time  the  proceedings  were  taken  the  whole 
line  had  not  been  expropriated.  This  must  be  first  done  and 
then  all  the  claimants  attend.    The  filing  of  the  plan  and 
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description  in  the  registry  is  the  act  of  expropriation.  (Des- 
Barres,  J. — Must  the  whole  line  be  surveyed  ?  Cannot  the 
parties  have  an  appraisement  so  far  as  the  survey  goes?) 
1  might  put  the  case  of  a  sewer.  (Young,  C.  J. — Half  a 
sewer  would  be  no  good  but  half  a  railway  might  he.)  The 
act  does  not  contemplate  making  more  than  one  appraisement 
If  an  appraisement  can  be  made  for  half  a  dozen  persons  it 
can  be  made  for  one.  Section  44  of  chapter  70  provides  for 
the  making  of  the  order,  fixing  the  time  by  a  Judge  and  not 
by  the  Court.  The  rule  purports  to  have  been  made  by  the 
Court  and  not  by  a  Judge.  It  is  a  strict  statutable  right 
Section  52  of  chapter  70  provides  for  the  mode  of  appeal 
from  the  appraisement  to  the  Supreme  Court.  The  order  was 
taken  under  that  section  within  thirty  days.  We  took  the 
order  to  set  aside  the  irregular  order  and  all  proceedings 
under  it  as  a  nullity  in  case  the  sections  of  the  general  act 
do  not  apply. 

-R^V%>  Q'  ^■»  contra, — The  order  nisi  was  at  the  instance 
of  the  county.  The  order  sought  to  be  set  aside  was  also  had 
at  the  instance  of  the  county.  It  was  taken  by  Parker,  the 
Clerk  of  the  Peace  for  the  county.  After,  by  the  first  order, 
he  has  set  the  proceedings  in  motion  he  comes  in  with  a 
second  order  to  set  them  aside.  My  learned  friend  cannot  come 
into  Court  unless  he  can  show  that  the  sections  apply  which 
he  says  do  not  apply.  He  cannot  come  here  unless  under  sec- 
tion 52  of  chapter  70  Revised  Statutes.  He  has  gone  to  a 
Judge  at  Chambers  to  set  aside  an  order  of  Court.  If  that  order 
was  made  without  jurisdiction  it  was  a  nullity  and  they  cannot 
come  here  to  set  aside  a  nullity.  Chapter  70  JB.  S.  was 
originally  passed  in  reference  to  government  railways  alone, 
but  at  the  time  of  the  incorporotion  of  the  Nictaux  and 
Atlantic  Railway  its  character  had  changed.  The  act  of  1873, 
chapter  1,  section  G,  continues  in  force  so  much  of  chapter  70 
as  is  not  inconsistent  with  the  charters  of  roads  and  is  neces- 
sary to  carry  them  out  The  act  incorporating  the  Western 
Counties  Railway  Company  did  not  refer  to  any  section  of 
chapter  70.  The  act  amending  the  Windsor  and  Annapolis 
Railway  Company  was  not  passed  for  the  purpose  alleged. 
If  the  acts  incorpoiating  other  companies  made  sections  of 
chapter  70  applicable  they  must  have  made  others  applicable 
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though  not  specifically  named.  This  was  as  much  a  govern- 
ment road  as  others.  There  was  a  large  subsidy  voted  to  it. 
The  first  section  of  the  act  goes  on  to  say  ;  "  under  the  pro- 
visions of  chapter  70  so  far  as  the  same  shall  be  applicable/' 
This  embodies  the  whole  of  the  act  as  far  as  applicable.  Is  it 
not  applicable  ex  necessitate  rei  ?  The  lands  were  taken  under 
section  11.  The  land  is  given  to  the  company  gratuitously. 
Who  is  to  pay  for  it  ?  Section  1  of  the  charter  says;  "  the 
company  is  incorporated  under  the  powers  of  this  act  and  of 
chapter  70  so  far  as  the  same  is  applicable."  Surely  that  part 
of  it  which  provides  how  the  land  is  to  be  paid  for  is  applicable 
necessarily  because  that  is  the  only  way  in  which  proprietors 
are  to  be  paid.  Section  44  of  chapter  70  refers  to  the  draw- 
ing of  a  jury.  What  a  Judge  can  do  the  Court  can  do.  This 
section  refers  to  the  prothonotary  of  every  county  in  which 
a  railway  is  being  built.  As  soon  as  that  fact  is  known  it  is 
the  duty  of  the  prothonotary  to  draw  a  jury  on  the  first 
Tuesday  of  June  to  assess  the  damages.  The  prothonotary 
having  neglected  to  act  on  the  day  fixed,  this  order  fixed  a 
later  date.  This  was  the  act  of  the  county.  They  knew  they 
were  liable  and  wished  to  have  the  damages  assessed.  Now 
they  wish  to  have  the  assessment  set  aside.  With  respect  to 
the  iiTegularities,  the  assessment  is  not  to  be  set  aside  on  any 
merely  technical  objection.  The  intention  was  to  afibrd  a 
speedy  assessment  and  that  it  should  hot  be  avoided  on  any 
merely  technical  objection.  One  objection  is  that  the  whole 
line  had  not  been  expropriated.  The  act  contemplates  an 
annual  assessment  and  not  that  the  assessment  is  to  be  made 
when  the  whole  line  is  surveyed.  If  this  were  so  the  eastern 
line  might  have  been  expropriated  to  within  a  mile  of  the 
Strait  of  Canso,  and  if  the  Government  failed  to  fix  the  point 
on  the  Strait  where  the  terminus  was  to  be,  the  proprietors 
of  land  might  have  been  prevented  from  recovering  any 
damages.  The  objection  that  the  venire  was  not  filed  within 
thii-ty  days  is  answered  by  the  sherifl^,  who  says  that  other  land 
was  to  be  appraised.  The  question  is  whether  the  county 
was  prejudiced, 

Oraham. — It  requires  a  statute  to  tax  a  county.      The 
question  is  whether  the  County  of  Annapolis  can  be  taxed 
for  these  damages.    I  should  like  to  see  any  act  to  that  effect. 
17 
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Is  there  such  a  line  or  clause  to  that  effect  ?  Can  you  tax  a 
county  on  a  clause  that  it  is  necessary  to  imply  ?  In  the 
case  of  the  Nictaux  and  Atlantic  Railway  Company  there  is 
nothing  to  cover  the  omission.  It  is  the  duty  of  the  Com- 
pany to  expropriate  the  land.  Then  there  is  a  proceeding 
with  which  the  company  has  nothing  to  do,  between  the 
claimants  on  the  one  hand  and  the  County  on  the  other. 
The  company  has  ample  power  to  enter  on  the  land,  but,  in 
regard  to  the  other  matter,  which  is  a  distinct  proceeding 
with  which  they  have  nothing  to  do,  we  have  not  a  word. 
Does  giving  the  company  a  right  to  enter  on  land  say  to  a 
county  which  is  a' distinct  body,  you  must  pay  for  it?  A 
statute  which  imposes  a  tax  must  be  construed  strictly. 
(James,  J. — You  need  not  urge  upon  us  that  legislation  is 
necessary.  The  question  is  whether  there  is  any  legislation.) 
I  should  like  to  see  where .  it  can  be  found.  I  don't  think 
that  the  fact  that  the  company  applied  for  an  assessment 
works  an  estoppel  where  the  whole  thing  is  a  nullity.  It 
would  not  have  done  for  the  legislature  to  repeal  chapter  70 
while  certain  of  its  provisions  were  included  in  the  charters 
of  certain  companies.  Until  the  Nictaux  and  Atlantic  Rail- 
way Companj'  have  amendments  to  their  charter  and  an 
interpretation  clause  similar  to  that  in  connection  with  other 
companies,  chapter  70  is  of  no  advantage  to  them.  In  the  case 
of  the  Prince  Edward  Island  Awards,  which  were  made  out 
of  Court,  the  Court  did  not  doubt  their  right  to  set  them 
aside. 

Rigby,  Q.  C. — It  is  very  doubtful  if  there  is  any  appeal 
here.  Section  52,  chapter  70,  R.  S.  The  appeal  is  to  the 
Court  or  a  Judge.  Having  elected  to  go  to  the  Judge  they 
cannot  afterwards  come  here.  The  first  appeal  was  final. 
9  Beav,,  391. 

Graham  cites  McSweeney  v.  Wallace^  2  Oldright,  332.  Our 
statute  gives  an  appeal  in  all  cases  from  a  Judge  at  Chambers. 

James,  J.,  now,  (April  5th,  1881,)  delivered  the  judgment 
of  the  Court : — 

This  case  comes  before  us  on  an  appeal  from  an  order  of 
the  Chief  Justice  at  Chambers  discharging  an  order  nisi  to 
set  aside  the  order  for  drawing  a  jury  under  sec.  44  of  ch.  70 
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of  the  R,  8.,  (3rd  Series,)  and  all  proceedings  thereunder.  The 
first  and  principal  objection  was  that  sections  44  to  59  of 
such  chapter  not  being  by  the  act  of  incorporation  expressly 
made  applicable  to  this  railway,  the  whole  of  the  proceedings 
under  them  were  entirely  void.  The  act  of  incorporation  of 
the  company  constructing  the  railway  is  the  Provincial 
Statute,  86  Vict.,  ch.  40,  and,  by  section  8,  it  is  provided  that 
"  the  land  required  for  the  railway  track  and  appurtenances 
shall  be  provided  gratis  to  the  company"  *  *  "the  lands 
so  acquired  shall  be  the  property  of  the  company  who  are 
hereby  authorized  to  exercise  all  the  powers  necessary  for 
locating  and  completing  such  railway,"  &c.,  and  by  subsequent 
sections  and  statutes  the  company  was  largely  subsidized  in 
public  lands  and  money  to  aid  them  in  the  construction  of 
the  road.  By  the  incorporating  statute  no  machinery  is  pro- 
vided to  enable  the  company  to  expropriate  private  lands  for 
the  railway  track  unless  it  be  found  in  section  1,  which 
empowers  the  company  to  build  the  road  "  under  the  powers, 
authorities  and  provisions  of  this  act,  and  also  of  chapter  70 
of  the  Revised  Statutes,  (3rd  Series,)  '  of  Provincial  Govern- 
ment Railroads,'  so  far  as  the  same  shall  be  applicable  to  such 
railway." 

It  was  admitted  by  counsel  on  the  argument  that  if  sec- 
tions 44  to  59  (inclusive)  of  that  chapter  are  applicable  to 
this  railway  they  provide  ample  powers  and  machinery  to 
enable  this  company  to  expropriate  the  lands  and  appraise 
their  value,  and  to  assess  that  value  upon  the  county  to  com- 
pensate proprietors  of  the  roadway  so  taken.  But  the 
counsel  contended  that  these  sections  of  the  act,  though 
strictly  applicable  in  their  sense  and  meaning,  are  not  so  in 
law,  unless  made  applicable  by  naming  in  the  act  the  parti- 
cular sections  which  should  be  held  applicable.  The  principal 
and,  indeed,  onl>  argument  of  counsel  in  support  of  this 
proposition  was  that  the  Legislature,  in  passing  two  other 
railway  acts  of  similar  character,  viz. :  36  Vic,  ch.  4.  sec.  4 
and  28  Vic,  ch.  13,  sec  13,  saw^  fit  to  enact  specially  that 
these  particular  sections,  44  to  60,  should  be  applicable,  instead 
of  enacting  generally  that  the  whole  provisions  of  the  act,  so 
far  as  necessary,  should  be  applicable.  No  reason  was  shewn 
or  attempted  to  be  shewn  why  those  sections  are  not  necessary 
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in  the  case  of  this  railway  company  as  in  the  other  cases,  nor 
has  any  attempt  been  made  to  shew  how  a  work  so  largely 
subsidized  by  the  province  could  have  been  constructed,  or 
the  parties  whose  lands  were  expropriated  could  have  been 
compensated  without  calling  into  action  the  powers  so 
provided.  No  authorities  were  cited  in  support  of  this  con- 
tention, and  I  do  not  consider  it  necessary  to  refer  to  any  in 
support  of  my  opinion  that,  beyond  any  doubt,  the  sections 
referred  to  constitute  a  part  of  the  incorporating  act  as  plainly 
as  if  they  had  been  specially  referred  to  in  the  act  by  their 
numbers. 

The  remaining  objections  are  all  of  a  merely  technical 
character,  and,  I  think,  are  provided  against  by  the  language 
of  section  52  of  chapter  70,  Revised  Statutes,  (3rd  Series,) 
which  says  in  reference  to  such  an  application  as  this,  "  but 
such  proceedings  shall  not  be  set  aside  upon  any  mere  tech- 
nical objection."     They  are  as  follows  : 

1.  The  application  for  a  jury  under  section  44  was  made 
to  and  the  order  was  passed  by  this  Court  on  circuit  instead 
of  being  made  to  a  Judge  of  the  Court  as  required  by  the 
statute.  Surely  an  objection  more  utterly  technical  and 
unsubstantial  was  never  made. 

2.  That  the  order  was  granted  prematurely  and  irregu- 
larly and  before  the  plans  and  specifications  of  the  line  of 
railway  had  been  filed  with  the  names  of  those  who  had 
sustained  damages  by  reason  of  the  railway,  as  required  by 
section  47. 

The  order  was  granted  on  an  aiBdavit  of  the  prothonotary 
that  the  plans  and  specifications  were  on  file,  and  it  was  sworn 
in  the  affidavit  in  support  of  the  rule  nisi  that  the  plans  and 
specifications  were  not  "  all "  on  file.  But  it  appears  by  the 
affidavit  of  the  sheriff  that  shortly  after  the  drawing  of  the 
jury  he  and  the  jury  proceeded  to  appraise  the  lands  to  a 
certain  point  beyond  which  the  surveys  had  not  been 
extended,  and  that  in  the  April  following  further  plans  and 
specifications,  covering  a  further  section  of  the  roadway,  were 
handed  to  him  by  the  prothonotary  and  he  proceeded  with 
the  same  jury  to  appraise  the  lands  in  such  further  section. 
The  plans  and  specifications  of  the  section  first  appraised  were 
on.  file  when  the  order  passed.    The  plans,  &c.  of  the  further 
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i^ection  were  filed  afterwards  and  before  the  second  appraise- 
inent  was  made.  Section  47,  which  requires  the  filing  of  the 
plans  and  specifications  appears  to  have  been  intended,  in  part 
at  least,  to  provide  that  by  such  filing  all  parties  whose  lands 
were  taken  should  have  public  notice  thereof,  in  order  that 
they  might  attend  the  drawing  and  striking  of  the  jury. 
Those  whose  lands  were  valued  under  the  first  appraisement 
had  such  notice.  So  far  as  they  were  concerned  the  act  was 
complied  with  but  not  one  of  them  attended  the  drawing 
and  striking.  There  might,  indeed,  be  a  question  here  if  the 
application  were  made  on  behalf  of  the  parties  whose  lands 
•were  valued  under  the  second  appraisement,  and  who,  it  may 
be  contended,  had  not  the  notice  contemplated  by  the  act. 
No  one  else  has  any  right  to  complain  or  come  here  for  redress. 
But  this  application  is  not  made  in  their  behalf  but  by  the 
County  authorities,  and  it  is  clearly  directly  antagonistic  to 
their  interests,  as  its  effect,  if  successful,  would  be  to  deprive 
them  of  the  damages  awarded  to  them. 

It  was  contended  and  denied  at  the  argument  that  the 
act  contemplated  but  one  appraisement  and  that  all  the  plans 
and  specifications  for  the  whole  line  must  be  filed  before  the 
order.  We  need  not  decide  this  point.  Whether  the  granting 
of  the  order  for  the  jury  was  regular  or  not  it  was  applied 
for  and  the  whole  proceedings  directed  by  the  Ciistos  Rotu- 
lorum  and  County  Clerk, — the  same  pai'ties  who  are  now 
applying  to  set  them  aside.  They  attended  the  drawing  and 
striking  of  the  jury,  and,  in  fact,  put  in  motion  the  whole 
machinery  to  compensate  the  proprietors  for  their  lands  taken 
for  the  railway ;  and  it  is  monstrous  that  they  should  come 
in  now  and  endeavor  to  deprive  them  of  the  benefit  of  the 
appraisement  by  .setting  aside  the  order  which  was  obtained 
on  their  own  application  and  under  their  own  direction.  The 
section  is  clearly  directory.  If  injustice  has  been  done  to  any 
of  the  proprietors  for  want  of  the  notice  contemplated  by 
the  act,  it  cannot  be  obtained  by  setting  aside  the  whole 
appraisement.  Whether  the  parties  aggrieved  could  recover 
for  any  wrong  done  to  them,  by  an  action  against  the  Gustos 
and  Clerk  of  the  Peace  for  the  improper  and  negligent  per- 
formance of  their  duties,  which  would  appear  from  their 
affidavits  and  coutention  to  have  occurred,  it  is  not  necessary 
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to  decide  ;  but  clearly,  if  not  liable  for  their  negligence,  they 
are  estopped  by  their  conduct  from  an  application  to  set  their 
own  proceedings  aside  to  the  prejudica  of  a  large  number  of 
innocent  parties. 

There  was  a  further  objection,  that  the  venire  was  not 
returned  within  thirty  days,  pursuant  to  section  49,  which  the 
sheriff  explains  to  have  occurred  because  the  whole  of  the 
proceedings  under  it  were  not  concluded.  He  filed,  however, 
the  two  appraisements,  which  is  the  material  thing,  and  the 
filing  of  the  venire  could  be  of  no  importance.  The  objection 
is  merely  technical,  and  is,  as  such,  provided  against  by  the 
statute. 


TRUSTEES  OF  PUBLIC  PROPERTY  v.  GILLIS  et  al 

PLAiimFPS,  as  trustees  of  public  property  for  An?yle,  claimed  to  be  entitled  to  land 
alk>(red  to  have  been  gjanted  for  a  €k>urt  House  in  Tusket  I'illage.  The  gntit  of  the  village 
made  in  1800  did  ijot  mention  the  Court  House,  but  tlie  lot  in  dispute  was  set  off  for  a  Court 
House  on  the  accompany iner  pli^n.  In  185S  the  same  lot  was  grauted  to  trustees  of  public 
property  for  Tusket  for  public  uses ;  and  it  uas  under  the^  granta  and  the  statute,  R.  S.  (4tfa 
Scries,)  cap.  58  that  plaintiffs  claimed.  In  182*2  the  adjoining  lot  passed  to  one  Crowell,  who 
conveyed  it  in  1832  to  Jas.  Bingay  who  took  possession,  more  orless,  of  all  the  Cburt  House  k« 
not  actually  used  for  Court  House  purposes.  In  1853  ejectment  was  brought  against  him  by- 
trustees  of  public  property,  Yarmouth,  which  was  compromised,  Bingay  con*  eying  to  the 
trustees  a  part  of  the  land  then  in  dispute  and  plaintiffs  paying  his  costs.  This  conveyaitoe 
was  recognized  by  the  Sosi>ions  in  1859  ;  and,  in  18C4,  after  the  trustees  had  a;:ain  agitated  the 
question,  the  Sessions  resolved  to  relinquish  all  claim  to  the  so-culled  O^urt  House  lot.  Tfefend- 
ants  bought  the  lands  without  knowledge  of  plaintiffs'  claim,  at  a  public  sale,  which  was  not 
forbidden  by  the  trustees  one  ot  whom  was  a  purchaser,  and  Ave  buildnigs  were  erected  on  U 
before  the  plaintiffs  brought  their  action . 

Heldt  that  the  equitable  principles  prohibiting  the  disturbance  of  settlements  long  acqtxl- 
esced  in  and  prohibiting  a  party  fnmi  lying  by  and  reaping  the  benefit  of  the  expenditure  of 
another's  money  on  his  property,  applied  to  the  plaintiffs,  and  that,  on  these  ground^,  as  well 
as  U]x>n  others  appearing  in  the  evidence,  the  Judgment  of  the  Court  must  be  for  defendants. 

This  cause  was  argued  January  13th  and  14th,  1880, 
before  Sir  W.  Young,  C.  J.,  and  DesBarues,  McDonald,  and 
Smith,  JJ. 

Three  several  actions  of  ejectment  were  tried  before 
James  J.,  at  Yarmouth.  On  the  recommendation  of  the  pre- 
siding Judge  it  was  agreed  that  verdicts  for  the  plaintiffs  be 
taken  subject  to  the  opinion  of  tlie  Court  in  banco,  that  the 
learned  Judge's  minutes  of  evidence  and  the  exhibits  be 
treated  as  a  special  case,  the  minutes  in  the  suit  against 
Gillis,  defendant  in  the  first  suit,  to  apply  to  all,  and  the 
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Court  to  have,  on  argument,  power  to  draw  all  such  infer- 
ences of  fact  as  a  jury  might, — final  judgment,  with  right 
of  appeal,  to  be  entered  for  plaintiffs  or  defendants,  as  the 
Court  might  order. 

Meagher,  with  whom  was  Peltoni,  Q.  C,  opens  in  support  of 
verdict. — We  rely  on  the  grant  of  1809,  and  the  plan  with  it, 
reserving  lot  12  as  a  Court  House  lot.  On  the  same  plan  there 
is  a  lot  marked  burial  lot,  in  reference  to  which  there  has 
been  some  legislation.  The  Legislature  have  recognized  the 
sufficiency  of  the  grant  of  that  lot  to  the  public.  (Smith,  J. 
— What  have  we  to  do  with  that  ?)  I  think  it  is  important. 
(Sir  W.  Young,  C.  J. — If  the  Legislature  had  extended  the 
act  to  the  Court  House  lot,  it  would  have  been  very  effective ) 
We  contend  that  the  trustees  had  no  right  to  do  more  than 
hold  the  title.  They  could  not  cultivate  or  use  it  as  an 
individual  might.  They  had  no  power  to  convey  and  give  a 
title  under  the  act,  and  if  they  could  not  do  it  directly  they 
could  not  do  it  indirectly.  Inasmuch  as  their  position  was 
of  this  character  their  title  carried  possession  with  it. 
Chapter  97,  K  iS.,  (1st  Series),  "Of  Trustees  of  Public 
Property."  This  was  first  enacted  in  1851,  and  has  been  been 
re-enacted  in  the  subsequent  series.  The  acts  are  exactly  the 
same.  Under  this  act  the  lands  vested  in  the  trustees  for 
public  purposes  may  be  leased  for  periods.not  exceeding  seven 
years.  If  they  cannot  give  a  deed  they  cannot  alienate  in 
any  other  way.  The  effect  of  the  gi-ant  and  plan  of  1809  was 
to  allot  or  dedicate  lot  12  to  the  public.  Dillon  on  Muni" 
cipal  GorporationSj  vol.  2,  sections  491  to  494  inclusive,  also 
sec.  499  ;  6  Peters,  431 ;  10  Peters,  731.  It  is  admitted  that 
as  far  back  as  1822  the  Court  House  and  Jail  w^ere  on  lot  12. 
No  possession  which  would  give  title  to  the  defendants  has 
been  shown  down  to  1851,  when  the  act  in  regard  to  Trustees 
of  Public  Property  was  passed.  In  1851  lands  given  for 
public  purposes  were  expressly  vested  in  the  trustees.  The 
possession  of  Bingay  must  have  commenced  subs(;quent  to 
1832,  which  would  only  give  him  eighteen  years  possession. 
The  moment  the  statute  passed  his  possession  ceased  to  run. 
No  possession  of  lot  12  is  shown  extending  back  as  far  as 
1832  or  1833.  The  statute  preserves  acquired  riglits,  but 
Bingay   had  only    had    eighteen  years  possession,    and    the 
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effect  of  it  was  absolutely  barred.  Bingay's  deed  from  Crowell 
was  only  of  lot  eleven,  and  it  is  not  to  be  presumed  that  his 
possession  extended  any  further.  No  possession  of  20  years 
is  shown  in  any  one  to  give  title  as  against  the  plaintiffs,  and 
especiall}'^  of  the  part  east  of  the  fence.  They  are  confines! 
by  the  terms  of  their  own  deed  to  lot  eleven.  Mr.  Bingay 
was  one  of  the  parties  for  whom  the  property  was  held  in 
trust,  and  no  cestid  que  trust  can  acquire  title  as  against  the 
trustee.  Darby  Jk  Boh.  on  Lira.,  34«4« ;  Perry  on  T'i'uats,  sec  863. 
On  the  point  that  Bingay  having  had  twenty  j'ears  pos- 
session the  Crown  could  not  grant,  1  U.  C,  Q.  B.,  70.  The 
Crown  can  grant  where  a  party  has  been  in  adverse  possession 
twenty  years.  In  this  case.  Watt  v.  Morris,  upon  which 
Scott  V.  Henderson  (Thomson,  115,)  depends,  is  reviewed  and 
explained  away.  We  contend,  under  this  case,  and  by  virtue  of 
the  statutes,  that  if  we  had  not  title  under  the  grant  of  1809, 
we  acquired  title  and  possession  under  the  grant  of  1858. 

Bingay,  contra. — In  1856  the  township  of  Argyle  was 
set  off,  to  all  intents,  as  a  separate  county,  with  power  to 
appoint  oflBcers.  Previous  to  this  officers  were  appointed  for 
the  county  of  Yarmouth.  The  grant  of  1809  is  made  to 
certain  parties  of  lots  "  now  in  their  possession,"  showing 
that  the  parties  were  then  in  possession  of  the  lots  granted* 
The  grant  then  goes  on  to  divide  up  the  lots  comprehended 
within  boundaries  set  out,  showing  that  all  the  land  within 
the  described  limits  was  granted  to  those  parties.  If  the 
plaintiffs  take  nothing  under  the  first  grant,  the  second  will 
not  help  them.  It  is  made  to  trustees  of  public  property 
for  the  village  of  Tusket  This  action  is  brought  by  trus- 
tees for  the  district  of  Argyle,  who  are  different  persons 
altogether.  The  two  grants  are  inconsistent.  Prior  to  1856 
the  title,  if  in  any  trustees  at  all,  was  in  the  trustees  for  the 
county  of  Yarmouth,  and  there  is  nothing  to  show  that  it  is 
not  in  them  now.  The  second  grant  passed  nothing,  1st, 
because  title  passed  under  the  first  grant ;  and,  2nd.,  because 
the  Crown  was  out  of  possession,  and  Bingay  was  holding 
adversely  and  had  been  doing  so  for  at  least  twenty-four 
years.  If  the  grant  was  originally  for  Court  House  purposes, 
it  must  be  for  that  alone,  and  cannot  be  extended.  The 
second  is  inconsistent  on  this  point,  as  it  grants  the  land  with- 
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out  any  restriction.  Broom's  Leg,  Max.,  556,  561,  (marginal 
paging.)  Upwards  of  forty  years  possession  is  proved  in 
Bingay  before  the  commencement  of  the  suit.  The 
plaintiffs  are  estopped  by  taking  a  deed  of  purchase  of  a 
portion  of  this  property  from  Bingay  in  1854,  and  by  the 
acceptance  of  the  terms  of  it.  The  consideration  of  that  deed 
was  £5.  It  was  within  the  limits  of  lot  12,  as  appears  by  the 
plan,  but  was  claimed  by  Bingay  as  part  of  lot  eleven.  Hav- 
ing admitted  it  to  be  part  of  lot  eleven  at  that  time,  they  are 
estopped  from  denying  it  now.  They  are  further  estopped 
by  the  acceptance  of  a  deed  of  Court  Street. 

The  trustees  of  public  property  recommended  the  Sessions 
to  ask  the  Government  to  bring  an  ejectment  against  the 
party  claiming  the  property,  or  that  the  Sessions  should  pass 
an  order  forever  relinquishing  all  claim  to  the  property.  On 
reading  this  report  from  the  trustees  it  was  ordered  by  the 
Sessions  that  all  claim  to  the  property  be  abandoned.  This 
was  a  relinquishment  of  all  right  of  action,  and  would 
authorize  a  writ  of  injunction.  They  are  further  estopped  by 
standing  by  so  long  without  insisting  upon  their  rights. 

The  Upper  Canada  case  is  decided  wholly  on  the  principle 
of  previous  decisions  in  their  courts,  and  the  practice  of  the 
land  office  of  the  Province.  We  have  given  evidence  of  a 
lino  fence,  clearing,  pasturing  and  improving  exclusively,  and 
without  the  interference  of  any  one. 

In  reference  to  the  doctrine  of  estoppel  in  regard  to 
corporations,  See  L,  JR.,  6  Q.  B.,  641  ;  Ston/a  Eq.  Jur.,  sec. 
1537,  1540;  Bigelow  on  Estoirpelj  471,  508. 

^ig^^y  Q'  C.,  (with  Bir\goy). — Plaintiffs  have  no  title  to 
enable  them  to  maintain  this  action.  The  whole  of  the  title  and 
the  whole  inference  is  from  the  words  "  Court  House  "  and  "two 
acres"  on  the  plan.  The  plan  is  thus  made  all  efficacious. 
If  the  plaintiff's  have  any  right  under  the  plan  it  is  onl)-  a 
dedication  and  not  a  fee,  and  they  cannot  maintain  an  action 
of  ejectment.  They  might  maintain  an  action  for  the  obstruc- 
tion of  their  easement.  Where  an  owner  of  land  dedicates  a 
street  without  consideration,  the  public  cannot  bring  ejectment 
against  a  pei-son  who  builds  upon  it.  A  statutory  dedication 
passes  the  fee,  a  common  law  dedication  does  not.  AhhotCa 
Law  Dictionary,  354.    This  plan  is  a  plan  of  Tusket  Village. 
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We  have  two  statutes, — chapter  58  "  Of  Trustees  of  Public 
Property,"  and  chapter  59  "  Of  Supervisors  of  Public 
Grounds."  If  this  ground  was  dedicated  it  was  for  a  Court 
House  for  Tusket  Village.  There  was  no  district  of  Arfjvle  in 
1809,  there  was  the  townshij)  of  Yarmouth,  and  the  County 
Court  House  was  there.  If  this  action  is  maintainable, 
then,  it  must  be  by  the  Supervisors  for  the  town  of  Tusket 
Unless  this  was  intended  as  a  Court  House  for  the  county  it 
would  not  go  to  the  trustees  of  public  property.  But  we 
cannot  assume  that  the  Legislature  meant  this.  The  Court 
House  is  for  Tusket  Village,  and  the  ground  would  go  to  the 
Supervisors.  The  parties  are  granted  certain  lots  individually, 
and  certain  others  in  common,  and  the  argument  is  that, 
because  the  plan  has  a  Court  House  on  it,  that  lot  must  go  to 
*  the  trustees  of  public  property.  If  the  land  in  dispute  was 
not  included  in  the  first  grant,  under  the  second  it  would  go 
to  the  trustees  of  Tusket  Village,  or  the  Supervisors.  The 
English  cases  do  not  go  so  far  as  the  American.  Ferrj/  on 
Trusts,  sec.  319,  page  399.  In  the  States  a  fee  simple  will  be 
passed  without  the  word  heirs  where  the  trust  requires  it, 
but  that  is  not  the  case  in  England.  The  case  in  6  Peters 
shows  that  the  legal  estate  need  not  pass. 

Pelton,  Q.  C,  in  reply. — The  defendants  claim  under  no  docu- 
mentary title.  The  possession  of  the  defendants*,  if  a  posses- 
sion at  all,  is  Avithout  color  of  title,  and  they  must  theiefore 
recover  on  the  strength  of  the  possession  alone.  Assuming  the 
argument  of  the  learned  Counsel  to  be  correct,  that  the  grant 
vested  in  the  parties  named,  not  only  the  lands  speciHcally 
conveyed  to  them,  but  the  Court  House  and  burial  ground 
lots,  we  contend  that  the  statute  vested  those  lands  in  the 
trustees  upon  their  appointment,  the  lots  having  been  vested 
in  the  original  grantees  for  public  usCvS.  The  strong  terms  of 
the  statute  would  indicate  that  it  was  intended  to  have  the 
widest  possible  effect,  but  the  grant  only  conveys  specifically 
"  the  aforementioned  lots  "  to  the  parties  named  in  the  grant 
which  does  not  include  lots  4  and  12.  It  cannot  be  contended 
that  the  grant  conveys  anything  but  the  lots  mentioned,  or 
that  lots  4  and  12  are  conveyed  which  are  not  mentioned,  but 
are  included  in  the  plan.  The  grant  of  the  122  acres  is  of  all 
the  lots  mentioned,  not  including  lots  4  and  12,  included  for 
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certain  purposes.  Shejypard's  Touchstone,  p.  75,  as  to  incon- 
sistency, if  any,  between  the  habenduni  and  the  previous  part 
of  the  grant.  As  to  the  alleged  inconsistency  between  the 
two  acts,  I  contend  that  the  latter  act  is  equivalent  to  a  vest- 
ing of  the  property  in  the  trustees  for  the  district.  Whether 
the  Court  House  was  for  the  village  of  Tusket  or  not  it  would 
vest  fn  the  trustees  under  the  statute,  being  a  Court  House  "  in 
the  Cormty."  fMcDoNALD,  J. — But  when  the  property  is  not 
intended  for  the  general  use  of  the  county  or  district,  it  vests 
in  the  Supervisors.)  The  statute  does  not  say  the  use  shall 
vest  in  the  trustees,  but  that  the  land  shall  vest  in  theui.  If 
tlie  trustees  are  a  corporation,  what  can  vest  in  them  but  the 
fee? 

Another  point  is  that  the  plaintiffs  are  estopped  by  the 
settlement  of  a  former  suit  and  by  the  acceptance  of  a  deed 
of  purchase.  There  was  no  relinquishment,  in  the  settlement 
of  that  suit,  of  the  title  of  the  trustees  to  any  part  of  lot  12  ; 
it  was  merely  a  discontinuance  of  the  suit,  and  not  a  relin- 
quishment of  title.  There  is  nothing  to  enable  the  trustees 
in  any  way  to  alienate.  The  Sessions  had  no  right  to  relin- 
quish the  public  claim,  they  cannot  go  outside  of  the  power 
given  them  by  statute.  In  regaid  to  the  point  that  the  grant 
of  1858  conveyed  no  title,  the  Crown  being  out  of  possession, 
and  in  regard  to  adverse  possession,  see  /  U.  C  Q.  5.,  pp.  95 
to  98  inclusive;  Weaver  v.  Burgess,  22  U.  C.  C.  P.,  104; 
GrecTitaw  v.  Fraser,  24  XJ.  C.  C.  P.,  230.  There  is  a  distinc- 
tion between  Scott  v.  Henderson  and  this  case.  There  the 
Crown  had,  in  .K>me  way,  put  the  party  into  possession^ 
Tliere  was  the  consent  and  authorty  of  the  Crown  to  the- 
entry.     But  here  there  is  no  color  of  title. 

Costin  v.  Chappel,  1  R.  &  C,  40 ;  a  man  who  is  a  resident 
of  a  district  for  which  land  is  held  in  trust,  is  a  crstwi  que 
trust,  and  cannot  be  in  adverse  possession.  1  Viners  Abridgt., 
ISo;  8  East,  248 ;  12  Q,  B.,  719  ;  1  Keiiyon,  385  ;  S  Wallaces^ 
Reps,,  218  ;  3  Washhurne  Real  Prop,,  148,  140  ;  S  C.  B.,  231  ; 
Hobart,  322 ;  Rolles  Abrnlgt,  329.  As  to  powers  of  corpoia- 
tions,  Br  ice  on  ultra  vires;  on  point  of  dedication,  J  Taunt,. 
125;  19  Pick,,  405.  As  soon  as  the  county  was  divided  the 
old  trustees  for  the  County  of  Yarmouth  ceased  to  exlbt. 
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The  rights  for  the  district  of  Argyle  were  then  transferred  to 
the  trustees  for  the  district  of  Argyle.  7  Tupper's  Prac.  Heps., 
81G. 

Sir  William  Young,  C.  J.,  prepared  the  judgment  of  the 
Court,  which  was  read  5th  April,  1881,  by  Ritchie,  E.  J.:— 

This  is  one  of  three  actions  of  ejectment  brought  by  the 
plaintiffs  for  several  portions  of  the  Court  House  lot,  so-called. 
At  Tusket,  in  the  district  of  Argyle.  The  cause  was  heard 
bfefore  Mr.  Justice  James  at  Yarmouth,  and  a  large  body  of 
oral  evidence,  with  numerous  documents,  was  adduced,  which 
render  it  necessary  to  trace  the  title  relied  on  by  the  plaintiffs 
and  the  various  mutations  it  has  undergone.  This  I  shall 
condense  as  much  as  possible,  so  as  to  bring  out  the  various 
questions  that  arise. 

First  of  all  as  to  the  status  of  the  plaintiffs.  In  1856 
Argyle  was  constituted  by  chap.  40  of  the  acts  of  that  year, 
AS  a  separate  district  of  the  County  of  Yarmouth,  the  rest  of 
the  county  constituting  at  that  time  a  municipal  corporation 
under  the  Act  of  1855.  By  the  Revised  Statutes,  (1st  series), 
chap.  97,  in  1851,  Trustees  of  Public  Property  in  the  several 
counties  and  districts  were  created,  which  is  re-enacted 
verbatim  in  the  4th  Series,  Chap.  58,  with  two  additional 
clauses,  derived  from  an  Act  of  1855,  Chap.  45. 

The  plaintiffs  being  trustees  for  Argyle  when  these  actions 
were  brought  rely  upon  the  several  sections  of  the  above- 
mentioned  chapter  58,  as  vesting  in  them  the  title  of  the 
Court  House  lot.  No  legislative  act  or  authority  was  pro- 
duced at  the  argument  constituting  Trustees  of  Public 
Propeity  before  1851.  Certainly  there  were  none  before  1809. 
when  the  grant  was  passed  of  the  Tusket  village.  It  compre- 
hends twenty-two  lots,  twenty  of  which  as  appears  in  the  plan 
were  assigned  by  metes  and  bounds  to  different  individuals. 
The  other  two  are  not  mentioned  in  the  body  of  the  grant  at 
all,  but  are  marked  on  the  plan  therewith,  as  a  burying-ground, 
3^  acres,  No.  4,  and  Court  House,  two  acres,  No.  12.  No.  11, 
twelve  acres,  and  No.  13,  fifteen  acres,  adjoin  No.  12  on  the 
jsouth  and  north,  respectively. 

In  1853  the  appointment  of  trustees  for  the  public  burial- 
ground  was  authorized  by  ehap.  47  of  the  acts  of  that  year. 
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At  what  time  the  Court  House,  with  its  appurtenances,  was 
built  as  it  now  stands  on  the  western  end  of  lot  12,  does  not 
appear.  It  is  bounded  by  Main  and  Court  Streets,  with 
sufficient  space  for  all  its  uses  as  a  public  building,  and  these 
actions  are  brouorht  for  the  rest  of  the  lot.  In  ISoS  a  grant 
of  lot  12  passed  to  William  Hatfield  and  Benjamin  Hobbs, 
Trustees  of  Public  Property  for  the  village  of  Tusket,  to  have 
and  to  hold  unto  said  grantees  in  trust  for  the  use  of  the 
public,  and  their  successors  in  office  for  ever.  These  several 
acts  and  conveyances  constitute  the  title  of  the  plaintiffs. 

Let  us  now  consider  that  of  the  defendants.  In  1822  lot 
11  passed,  under  execution  against  the  grantee,  to  Thomas 
Crowell,  who  conveyed  it  in  1832,  to  James  Bingay,  and 
under  these  deeds  possession  was  taken  to  a  greater  or  less 
extent  of  the  whole  of  lot  12  not  occupied  by  the  Court 
House,  under  the  title  or  claim  to  lot  11.  In  1853  an  action 
of  ejectment  was  brought  against  James  Bingay  by  Hatfield, 
Killam,  and  Rogers*  as  Trustees  of  Public  Property  for  the 
County  of  Yarmouth,  for  a  lot  admitted  to  be  lot  12,  and  in 
1854  it  was  agreed  that  Bingay  should  execute  a  deed  to  the 
trustees  in  trust  for  Court  House  purposes  of  a  piece  of  land 
60  feet  in  depth  from  the  eastern  end  of  the  Court  House, 
then  in  the  rear  thereof,  and  that  thereupon  the  suit  should 
be  discontinued,  the  plaintiffs  paying  the  defendant's  costs. 
A  deed  was  executed  accordingly  on  the  7th  November, 
Bingay  reserving  certain  rights  of  drainage  upon  the  piece  so 
conveyed;  this  conveyance  is  recognized  in  a  record  of  the 
Sessions  passed  in  October,  1859,  and  in  the  deed  of  a  street 
in  the  same  month  to  which  Bingay  is  a  party.  In  1864  the 
Trustees  of  Public  Property  moved  again,,  at  the  instance  of 
the  Sessions,  in  the  business  of  the  Court  House  lot,  but, 
having  desisted  from  further  action,  on  the  opinion  of  a  Judge, 
they  made  a  report  to  the  Sessions,  on  reading  which  they 
resolved  that  the  public  claim  to  the  Court  House  lot,  so-called, 
be  relinquished.  James  Bingay  having  died,  a  deed  was 
executed  in  1870,  vesting  the  title  of  the  lot  in  James  W. 
Bingay,  and  in  1871  an  auction  was  held,  when  it  was  knocked 
down,  in  parcels,  to  three  persons,  under  whom,  deriving  their 
right  from  James  Bingay's  will,  the  defendants'  claim.  The 
sale  was  duly  advertized  and  was  well  attended ;  it  was  not 


Digiti 


ized  by  Google 


270    TRUSTEES  PUBLIC  PROPERTY  v.  GILLTS  et  .\l. 

forbidden  by  the  trustees,  one  of  whom  was  a  purchaser,  ami 
five  buildings  have  been  erected  on  the  disputed  land  since 
the  sale.  The  line  passes  through  Gillis'  house,  and  there  is 
no  evidence  of  any  wainin^  or  remonstrance  by  the  plaintiffs, 
who  could  never  surely  have  contemplated  taking  possession 
of  these  buililing,s  without  compensation,  and  with  equitable 
pleas  upon  the  record. 

I  have  referred  to  the  second  section  of  chap,  97,  Recised 
Statutes,  (1st  Series),  which  extends  to  all  lands  granted,  con- 
veyed, reserved  or  dedicated,  or  which  may  have  been  procured 
or  used  for  public  purposes  for  twenty  years  before  the  passing 
of  the  act. 

Now  it  must  be  conceded  that  lot  12,  computed  at  two  acres, 
was  intended  for  a  Court  House  by  the  framers  of  the  plan 
annexed  to  the  g^rant  of  1800,  but  was  it  reserved  or  dedicated, 
and  if  so,  to  whom  ?  Not  to  the  trustees  for  the  district  of 
Argyle,  who  did  not  exist  till  1856,  forty-seven  yeai^  after 
the  grant.  A  dedication  is  the  act  of  devoting  or  giving  pro- 
perty for  some  suitable  public  or  proper  object,  and  in  such  a 
manner  as  to  conclude  the  owner.  It  is  sometimes  provided 
by  statute  that  it  shall  be  deemed,  when  recorded,  to  be  a 
sufficient  conveyance  to  pass  the  fee.  But  there  is  no  such 
provision  in  our  statute,  and  the  Crown  did  not  deem  itself 
concluded,  for  it  granted  the  lot  in  1858  to  other  parties,  as 
trustees  for  the  village  of  Tusket.  If  this  grant  was  of  any 
avail  it  concludes  the  trustees  for  the  district  of  Argyle  ;  and 
what  are  we  to  say  to  the  agreement  and  deed  of  1854,  to  the 
record  and  deed  of  1859,  and  to  the  formal  relinquishment  in 
1864.  After  all  this,  the  plaintiffs  stand  by  and  offer  no 
opposition  to  the  public  sale  of  1871,  and  to  the  bona  fide 
purchases  and  outlays  of  the  defendants.  The  equitable  rules 
which  come  into  play  here  must  apply  equally  to  these 
trustees,  as  to  individuals  having  a  personal  interest.  Story 8 
Equity  Jurisprudence,  sees.  1537-1540.  One  of  these  pro- 
hibits the  disturbance  of  settlements  long  acquiesced  in. 
Another  prohibits  a  party  to  lie  by  and  reap  the  benefit  of 
moneys  expended  on  his  property.  This  does  not  apply,  to  be 
sure,  where  the  money  is  expended  with  knowledge  of  the 
real  state  of  the  title.  But  although  some  knowledge  of  the 
title  might  be  faiily  imputed  to  the  Bingay*s,  the  purchaser 
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at  the  auction  had  none,  and  Mr.  Moodj-,  the  auctioneer, 
declares  that  he  had  never  heard  of  the  claim.  A  large  por- 
tion of  the  evidence  was  directed  to  the  character  and  extent 
of  James  Bin  gay's  possession. 

The  locus  was  very  ill-defined  on  the  plan  used  at  the 
argument,  and  it  would  have  been  impossible  for  us  to  have 
distinguij^hed  the  several  spots  of  cultivation  from  the  swamp, 
the  turnip-field  and  the  rear.  But,  in  the  view  I  have  taken 
of  the  plaintiff's*  title,  a  minute  examination  of  the  limits  of 
the  defendants*  possession  and  of  James  Bingay*s  is  unneces- 
sary. Did  our  decision  turn  upon  that  point  there  is  ample 
evidence  to  he  considered.  Bingay  held  under  a  deed  from  a 
period  so  far  back  as  1832  and  claimed  the  disputed  piece 
under  that  deed. 

More  than  twenty-five  years  ago  the  line  fence  was  extended 
east  to  the  base  line  by  the  adjoining  proprietor,  forming  the 
common  boundary,  and  which  is  kept  up  by  both.  Bingay  cut 
his  fire-wood  over  the  whole  homestead  lot,  including  the 
land  in  dispute,  he  pastured  his  cattle  over  the  whole, — it  was 
occupied  and  used  as  one.  The  line  fence  extended  fi'om  the 
wood-land  to  the  rear  of  the  lot,  which  continued  in  his 
exclusive  possession  and  occupancy. 

On  a  view  of  this  evidence,  and  for  the  reasons  I  have 
given  at  large,  I  am  of  opinion  that  Bingay,  as  well  as  the 
other  defendants,  are  entitled  to  our  judgment 
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The  aty  ordinances  aathorized*the  council  to  appoint  a  Recorder  at  a  salary  In  lieu  of  all 
fees  for  8er\-ice8  and  made  it  his  duty  to  act  for  the  city  as  counsel  and  attorney. 

JJeld  that,  notwithstanding  the  Recorder  leas  a  salaried  officer  and  could  not  have  taxed 
coetfi  against  the  city  as  between  attorney  and  client,  the  plaintiffs  were  entitled  in  a  suit  in 
which  they  had  sucoeeded  to  his  costs  as  attorney  a^inst  the  defendant. 

JrDGMEXT  was  given  for  the  plaintiffs  in  this  cause  on 
appeal  from  the  decision  of  the  learned  Judge  of  the  County 
Court  for  Halifax  County ;  1  Ritssell  &  Geldert  265.  The 
question  of  costs  was  reserved  and  the  right  of  the  plaintiff 
cofporation  to  recover  casts  was  contested  on  the  grounds 
appearing  in  the  argument  of  counsel.     The  question   was 
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argued  January  19th,  1881,  before  McDonald,  Smith,  James 
and  Weatherbe,  JJ. 

McCoy y  Q.  (7.,  for  defendant,  argues  that,  the  city  having 
brought  the  suit  by  their  Recorder,  who  was  a  salaried  officer.the 
costs  belonged  to  the  client  and  not  to  the  attorney,  and  the 
defendant  was  not  liable.     Cites  Law8  and  Ordinances  ofth^ 
City  of  Halifax,  sections  73,  81,  101.     In  the  first  place  his 
salary  is  in  full  of  all  services,  and,  in  the  second  place,  those 
services  are  defined,  among  other  things,  as  referring  to  the  con- 
duct of  suits.     The  Recorder  receives  a  certain  sura  in  lieu  of 
all  services  as  counsel  or  attorney.     The  city  is  not  liable  to 
the  Recorder  for  costs,  and  cannot  therefore  resort  to  the 
defendant.    8   U.  G,  C.  P.,  280.     An  attorney   receiving  a 
regular  salary  for  his  services  is  only  entitled  to  recover  for 
disbursements.     In  Canadian  Law  Times  for  January,  p.  62, 
there  is  a  stronger  case,  Stevens  v.  The  City  of  Kingston.    In 
this  case  it  was  held  that,  as  the  corporation  was  not  liable 
for  costs  to  the  attorney  they  could  only  tax  for  disburse- 
ments.    If  we  pay  these  costs  they  go  into  the  city  treasury 
and  not  to  the  Recorder,  who  is  bound  to  perform  all  such 
services  for  a  specific  salary. 

Shann^on,  Q.  (7.,  contra,  cites  Practice  Act,  260.  Under 
this  law  the  City  of  Halifax,  having  obtained  judgment,  is 
entitled  to  costs.  (McDoxALu,  J. — That  is  the  costs  necessary 
to  indemnify  the  city.  McCoy y  Q.  C, — The  city  pays  no  retainer.) 
We  contend  that  the  costs,  when  taxed,  are  the  property  of  the 
city.  (McDonald,  J. — They  become  the  property  of  the  city 
only  to  indemnify  the  city  for  money  paid.)  I  have  a  good 
case  precisely  in  point,  Oalloway  v.  Corporation  of  Londan, 
L.  R.,  4  Eq.,  90.  When  costs  are  taxed  for  the  corpora- 
tion they  go  in  relief  of  the  salary  paid  by  them  to  their 
solicitor.  In  the  same  way  when  the  City  of  Halifax  gets 
costs  the  costs  go  to  the  city,  which  then  pays  them  on 
account  of  the  salary. 

McCoy,  Q.  (7.,  in  reply. — I  admit  that  they  are  entitled  to 
recover  witness  fees  or  even  fees  paid  to  counsel,  but  if  the 
corporation  is  not  liable  to  its  own  solicitor  it  cannot 
recover  attorney's  costs.  On  what  principle  are  costs  given  ? 
If  they  are  not  given  on  the  principle  of  reimbursement  the 
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city  ms,y  recover.  In  the  English  case  the  fees  were  to  be  an 
offset  to  the  salary,  and  if  fees  to  a  greater  amount  were 
received  the  surplus  wa3  to  be  paid  to  the  city ;  but  in  the 
present  case  the  officer  is  entitled  to  his  salary  without  quali- 
fication. In  the  Canadian  case  it  was  expressly  agreed  that 
the  Recorder  should  have  all  costs  taxed  against  parties  against 
whom  the  city  succeeded,  yet  it  was  referred  back  with 
instructions  to  allow  nothing  but  disbursements. 

The  Court,  now,  (April  5th,  1881,)  delivered  judgment: 
Weatherbe,  J. — In   this  case,   argued    and    decided   in 
December  last,  where  judgment  was  given  for  the  plaintiffs, 
defendant's  counsel  raised  a  question  as  to  the  right  of  the 
plaintiffs  to  tax  costs  in  the  ordinary  way. 

Ja)-vi8  V.  The  Great  Western  Railway-Co.,  8  U.  C.  C.  P.,  280, 
is  relied  on  by  the  defendant.    There  the  attorney  and  solicitor 
of  the  defendant  corporation  received  a  salary  for  his  services. 
He-  was  to  bring  and  defend  all  suits  for  the  company  in 
which  they  were  parties  without  charge  to  them.     He  was 
to  deliver  no  bill  of  costs  to   them  whether   successful    or 
unsuccessful,   and  could  recover   nothing  against  them  but 
actual  disbursements.      But  when  successful   the    company 
were  not  to  be  benefited  by  costs   being  recovered  in  their 
behalf.    It  was  a  part  of  the  arrangement  affirmatively  shewn 
by  affidavits  in  that  case  that  any  such  costs  were  not  to  be 
received  by  the  company  nor  applied  in  reduction  or  satisfac- 
tion of  the  salary  payable  to  the  attorney,  but  such  costs 
were  to  belong  solely  and  entirely  to  the  attorney  in  addition 
to  the  salary.    The  decision  in  that  case  was  that  defendant 
could  tax  no  costs  against  plaintiff  but  only  disbursements. 
And  this  was  put  distinctly  on  the  ground  that  the  company 
neither  required  such  costs  to  recoup  themselves  for  what 
they  had  paid  their  attorney  nor  yet  to  enable  them  to  pay 
him.     The  Court  refused  to  allow  defendants  to  tax  costs 
against  plaintiff,  because  costs,  on  principle,  belong  to  the 
client,  and  that  client  made  an  arrangement  which  disentitled 
it  to  claim  any  right  or  control  over  such  costs,  and,  if  they 
were  to  be  taxed,  the  Court  would  be  taxing  costs  not  to 
reimburse  the  client  but  directly  for  the  client.     Whether 

upon  SQund  reasoning  or  not,  that  was  the  argument  upon 
18 
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which  the  taxation,  except  for  disbursements,  was  refused. 
This  is  what  Chief  Justice  Draper  said ;  "  Upon  the  best 
consideration  I  can  give,  I  think  the  principle  of  reimburse- 
ment must  govern,  and,  as  the  defendants  have  made  such  an 
arrangement  as  renders  it  impossible  to  apply  any  part  of 
what  they  pay  their  attorney  as  a  payment  on  account  of  the 
costs  of  this  cause,  they  are  only  entitled  to  tax  disburse- 
ments." 

That  is  not  the  case  before  us.  In  this  case  the  annual 
salary  of  the  Recorder  is  one  thousand  two  hundred  dollars  in 
full  of  all  services,  including  the  duties  performed  by  him  as 
attorney  and  counsel  for  the  city  in  any  suits  in  this  Court 
where  the  corporation  is  a  party.  There  is  nothing  in  the  city 
ordinances,  and  nothing  appears  otherwise  to  have  transpired 
between  the  parties,  to  prevent  the  corporation  from  taxing 
the  costs  to  which  the  client  is  entitled,  to  recoup  themselves 
and  place  towards  the  payment  of  their  attorney.  The  case 
relied  on,  therefore,  decides  nothing  to  assist  the  defendant 
Is  there  anything  beyond  this  to  support  the  contention  of 
defendant's  counsel  ? 

In  Oalloway  v.  Corporation  of  London,  L.  R.,  4  Eq. 
Cases,  90,  Sir  Page  Wood,  V.  C,  said  respecting  Hockley 
V.  Bantock ;  "  Mr.  Bagshawe  cited  a  case  which  tended  to 
support  his  view  with  reference  to  the  principle  of  indemnity 
where  a  person  is  ordered  to  pay  costs ;  and,  for  aught  I 
know,  if  an  agreement  has  been  entered  into  by  a  client  with 
a  solicitor  that  he  shall  pay  no  costs,  it  may  be  a  question 
whether  or  not  the  opposite  party  can  avail  himself  of  that 
agreement  and  say  to  the  client  you  do  not  require  indemnity." 
The  Vice-Chancellor  continued  in  regard  to  the  case  before 
him ;  "  But  it  cannot  be  so  in  a  case  of  this  kind,  where  it  is 
impossible  for  the  Court,  without  directing  an  account  between 
the  corporation  and  the  solicitor,  to  know  whether  these  costs 
will  or  will  not  exceed  the  salary  they  pay^.  There  are  no 
means  of  investigating  whether  the  corporation  will  or  will  not 
be  indemnified  without  such  an  account  being  directed,  and  an 
application  to  the  Court  to  direct  such  an  account  would  be 
wholly  groundless." 

It  is  not  denied  here  that  the  case  is  to  be  governed  by 
the  principle  of  indemnity,  but  the  contention  is  that  nothing 
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19  to  be  allowed  in  a  particular  case  but  the  actual  sum 
expended  in  that  case.  The  case  just  cited  is  a  complete 
answer  to  that  argument. 

The  case  for  our  consideration  is  not  one  where  the  client 
has  agreed  with  the  attorney  that  he  shall  pay  no  costs,  and 
where  he  requires  no  indemnity.  I  think  the  case  falls 
within  the  rule  which  governed  in  GcUloway  v.  Corporation 
of  London^  and  thefe  seems  to  be  nothing  in  any  of  the  cases 
to  shew  that  plaintiffs  should  not  be  allowed  their  costs.  We 
are,  therefore,  of  opinion  that  they  should  be  taxed  in  the 
ordinary  way. 

James,  J. — This  is  an  application  to  relieve  the  defendant 
of  costs  of  litigation  with  the  City  of  Halifax  in  which  the 
latter  has  been  successful,  on  the  ground  that  the  attorney  of 
the  plaintiffs  is  the  City  Recorder  and  paid  by  salary  for  his 
sei  vices.  The  contract  between  the  plaintiffs  and  the  Recorder 
is  contained  in  the  City  act  of  Incorporation,  sec.  81,  (Laws 
and  Ordinances,  p.  18.)  It  is  there  enacted  that  the  annual 
salary  of  the  Recorder  shall  be  one  thousand  two  hundred 
dollars  in  full  of  all  services  he  may  be  required  to  render, 
and  it  is  admitted  that  the  services  rendered  by  the  Recorder 
in  this  suit  were  rendei^ed  by  him  in  that  capacity  and  that 
his  payment  for  these  services  is  provided  for  by  his  salary  as 
Recorder.  That  he  has  no  claim  upon  the  city  for  anything 
beyond  his  disbursements  in  the  cause  is  certain,  and,  as  the 
costs  to  be  taxed,  if  any,  are  not  his  costs  but  the  costs  of  the 
client,  the  question  is,  not  whether  his  salary  is  to  be  supple- 
mented by  the  costs  the  cit}'-  may  recover  in  any  litigation, 
but  whether  the  city  is  entitled  to  recover  these  costs  in  the 
way  of  indemnity  for  that  portion  of  the  salary, — undefined 
though  it  may  be, — which  the  city  pays  to  its  officer  for  his 
services  in  this  cause.  The  statute  is  silent  on  this  subject, 
nor  is  it  supplemented  by  any  special  contract  as  in  the  two 
cases  cited  before  us. 

In  Jartjis  v.  Orand  Trunk  Railway  Co,,  8  U.  C.  C.  P., 
286,  which  was  an  application  by  an  unsuccessful  litigant  to 
be  relieved  from  costs,  it  appeared  probable  by  the  affidavits 
on  which  the  rule  nisi  was  granted  that  the  predecessor  of 
the  defendants'  attorney  in  the  office  of  solicitor  to  the  rail- 
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way  company  had,  by  contract  with  the  company,  to  pay  over 
to  them  solicitors  fees  recovered  by  the  company,  and  the 
defendants  established  a  sufficient  case  to  obtain  a  rule  nm 
to  reduce  the  costs.  But  the  counter  affidavits  of  the  Presi- 
dent and  solicitor  showed  conclusively  that  in  the  case  of  the 
then  present  incumbent  of  the  6ffice  he  was  entitled  to  retain 
the  solicitor's  fees  recovered  in  any  litigation  to  his  own  use. 
This  arrangement  was  held  by  the  Court  to  be  invalid  on  the 
grounds  of  public  policy,  which  are  very  obvious,  for  if  the 
solicitor  was  entitled  to  receive  his  full  costs  in  cases  in  which 
his  clients  succeeded  without  being  liable  to  pay  costs  in 
actions  where  they  failed,  he  would  have  a  direct  pecuniary 
interest  in  increasing  litigation  to  the  prejudice  of  his 
employers,  who  would  have  to  defray  costs  if  unsuccessful. 
Whether  the  Court  was  right  in  giving  to  a  third  party  the 
benefit  of  this  opinion  as  to  the  contract  I  have  very  grave 
doubts,  the  same  doubts  which  were  expressed  by  Vjlughak, 
B.  in  a  similar  case  in  Young  v.  Dcn<;?man,  3  Y.  &  J.,  26,  and 
also  by  the  Vice-Chancellor  in  Galloway  v.  City  of  London, 
and  these  doubts  are  occasioned  by  the  consideration  that,  by 
giving  the  benefit  of  the  objection  to  an  unsuccessful  litigant, 
they  would  be  creating  the  very  same  difficulty  on  the  other 
side,  because,  by  exempting  third  parties  from  costs,  they  are 
encouraging  all  the  world  to  bring  or  defend  suits  against  all 
public  bodies  having  salaried  solicitors  without  the  usual 
penalty  of  being  liable  for  costs  in  return  if  unsuccessful. 

But,  in  delivering  his  judgment,  Draper,  C.  J.,  said, 
explicitly,  that  if  the  facts  had  remained  as  they  appeared  to 
be  by  the  original  affidavits,  (that  is  if  the  costs  were  to  go 
to  the  Grand  Trunk  Railway  instead  of  the  solicitor,)  he 
would  have  had  no  hesitation  in  discharging  the  rule,  and,  of 
course,  taxing  the  solicitor's  costs  against  the  defendant.  To 
the  same  eflfect  is  the  case  of  Galloway  v'.  The  City  of  London, 
L.  R.,  4  Eq.,  90.  In  that  case  the  solicitor  was  allowed  a 
salary  in  consideration  of  his  giving  all  his  time  and  services 
to  the  city  and  accounting  to  the  city  for  all  costs  recovered 
by  him,  and  it  was  held  that  this  contract  was  not  opposed  to 
provisions  of  the.  English  Solicitors'  and  Attorneys'  Acts, 
This  case  was  decided  ten' years  before  the  Ontario  case,  but 
was  not  cited  at  the  argument  In  that  case.    The  question 
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"whether  B,  third  paHy  could  avail  himself  of  the  contract*  in 
a  similar  case,  i.  e,,  ;where  the  costs  went  to  the  client  by 
agreement,  was  expressly  left  open. 

Neither  of  these  two  cases  directly  touches  the  main 
question  in  the  case  before  us,  because  in  each  of  them  there 
was  a  special  contract  as  to  the  destination  of  the  costs. 
Here  there  is  none.  We  have  to  decide,  first,  whether  the  city, 
in  the  absence  of  any  contract,  is  entitled  to  recover  the  soli- 
citor's fees  in  this  case ;  and  this,  I  apprehend,  depends  upon 
the  construction  we  put  upon  the  statute  fixing  the  Recorder's 
remuneration.  The  statute  must  be  construed  as  having  been 
passed  in  reference  to  the  law  as  it  stood  at  the  time,  and  the 
law  &s  it  then  stood  was  that  the  successful  party  and  not  his 
solicitor  should    be  entitled  to  costs.     Reader  v.  Bloorriy  3 

Bing.,9  ;  v.  Sexton,  1  DowL,  180  ;  Young  v.  Dowlman^ 

3  Y.  &;  J.,  26.  It  was  not  necessary  to  enact  this,  because  it 
was  and  still  is  the  law.  If  this  is  an  exceptional  case,  it 
must  be  on  the  ground  that  the  city  has  not  been  indemnified. 
But  surely  the  city  has  paid  these  costs  in  paying  the  Record- 
er's salary  and  has  an  equitable  right  to  be  recouped.  Is  it 
on  the  ground  of  public  policy  ?  Surely  not,  for  if  we  decide 
in  favor  of  the  application,  we  will  be  inviting  parties  to 
bring  speculative  suits  against  the  city  with  impunity.  All 
the  public  policy  is  the  other  way.  Is  it  on  the  ground  that 
this  would  amount  to  champerty  by  enabling  the  city  to 
make  a  profit  out  of 'the  services  of  their  solicitor  ?  Cham- 
perty is  a  criminal  offence.  In  order  to  constitute  it  there 
must  be  a  corrupt  intent.  If  a  public  body,  in  order  to  give 
dignity  to  a  confidential  and  able  servant,  see  fit  to  give  him 
a  regular  salary  and  relieve  him,  not  only  from  the  precarious 
remuneration  derived  from  fees,  but,  which  is  more  important, 
from  all  suspicion  of  being  induced  to  promote  litigation  for 
the  sake  of  recovering  costs,  surely  that  is  a  laudable  and 
honorable  transaction,  even  if  it  should,  which  is  not  very 
probable,  result  in  the  city  making  a  pecuniary  gain  by  it. 
At  least  the  Vice-Chancellor,  in  Oalloway  v.  City  of  London, 
saw  no  harm  in  it.  He  says  ;  ''  To  describe  an  agreement  of 
that  kind  as  an  engagement  to  cany  on  the  business  of  a 
client  for  the  profit  of  a  client  would  be,  I  think,  a  perversion 
of  language."    He  was  affected  by  the  argument  used  in  this 
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case  that  the  plaintiff  was  not  damnified,  but  he  met  it  by 
saying ;  "  but  I  cannot  apprehend  that  the  Court  can  investi- 
gate agreements  of  this  nature  with  respect  to  such  a 
question.  *  *  *  It  is  impossible  for  the  Court,  without 
directing  an  account  between  the  corporation  and  the  solicitor, 
to  know  whether  these  costs  will  or  will  not  exceed  the  salary 
they  pay.  There  are  no  means  of  investigating  whether  the 
corporation  will  or  will  not  be  indemnified  without  an  account 
being  directed,  and  an  application  to  the  Court  to  direct  such 
an  account  would  be  wholly  groundless.  The  application 
must  be  dismissed  with  costs."  That  is,  the  application  not 
to  allow  the  solicitor's  costs  to  the  city  was  refused,  because 
it  was  impossible  for  the  plaintiff  to  shew  that  the  city  was 
not  damnified. 

With  these  two  cases  before  us,  and  especially  the  English 
case,  which  appears  to  me  conclusive,  I  do  not  see  how  we 
can  sustain  the  defendant's  application.  It  is  my  opinion 
that  he  should  pay  the  costs,  but  that  they  should  go  to  the 
city  and  not  to  the  Recorder. 

The  following  dissenting  opinion  of  McDonald,  J.  was 
read  by  Smith,  J. : — 

What  we  are  called  upon  to  decide  is  whether  attorney's 
costs  can  be  allowed  against  the  defendant  in  this  cause,  in 
which  the  City  was  successful,  although,  if  unsuccessful,  it 
would  not  be  liable  to  the  attorney  wh(5se  costs  are  sought  to 
be  taxed  and  who  was  the  city  Recorder.  The  laws  and 
ordinances  of  the  city  provide  a  yearly  salary  for  the 
Recorder  in  lieu  of  all  his  services,  and  it  is  not  contended 
that  he  could  tax,  in  this  case,  as  between  attorney  and  client. 
The  case  cited  by  Mr.  McCoy.  (Jei^is  v.  The  Great  Western 
Railway  Co.,  8  U.  C.  C.  P.,  280,)  goes  much  further  than  the 
defendant  here  is  required  to  go  to  be  successful,  because 
there,  although  there  was  some  evidence  which  would  seem 
to  show,  prima  facie,  that  the  attorney's  costs  were  to  go  to 
the  defendant  company,  when  successful,  yet  the  great  pre- 
ponderance of  evidence  left  no  doubt  that  such  was  not  the 
case,— the  managing  director,  Mr.  Bridges,  and  the  attoraey 
himself,  both  of  whom,  no  doubt,  knew  the  facts  better  than 
any  others,  placing  the  question  beyond  dispute  when  they 
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testified  that  no  part  of  the  attorney's  costs  was  to  go  to  the 
defendant.  As  the  attorney  in  that  ease  received  an  annual 
salary  from  the  company  in  lieu  of  all  his  services,  it  was 
held,  notwithstanding  these  facts,  that  no  more  than  disburse- 
ments could  be  taxed  against  the  other  side.  By  the  Canada 
Latv  Times  of  January  last,  it  appears  that  there  was  a 
recent  decision  to  the  same  effect,  but,  as  it  is  not  yet 
reprinted  in  full,  it  cannot  safely  be  relied  upon  as  an 
authority.  The  case  cited  by  Mr.  Shannon,  (Galloway  v.  The 
Ccnyoration  of  London,  L.  R.  4  Eq.,  90,)  is  very  distinguish- 
able from  the  Upper  Canada  case;. because  there  a  special 
agreement  had  been  entered  into  reserving  the  right  to  tax 
attorney's  costs  when  the  corporation  was  successful,  which 
costs  should,  in  the  interests  of  the  corporation, — not  of  the 
attorney, — go  in  reduction  of  the  salary,  and  because  one  of 
the  strongest  contentions  was  that  the  agreement  was  in 
contravention  of  an  act  of  Parliament  not  in  force  in  this 
Province.  I  am  of  opinion  that,  as  the  laws  and  ordinances 
of  the  city  of  Halifax  contain  no  such  reservations  in  its 
favor  as  were  contained  in  the  agreement  in  the  case  of  the 
City  of  London,  Halifax  is  entitled  to  recover  from  the 
defendant  such  costs  only  as  will  indemnify  it  against  neces- 
sary disbursements  or  charges  for  which  itself  would  be 
liable  in  the  first  instance. 

In  Jarvis  v.  Tlie  Great  Western  Railway  Co.,  •  already 
referred  to,  the  Court  held  and,  as  I  think  correctly,  that 
**  the  principle  of  re-imbursement  must  govern  and,  as  the 
defendant  has  made  such  an  arrangement  as  renders  it  impos- 
sible to  apply  any  part  of  what  they  pay  their  attorney  as  a 
payment  on  account  of  the  costs  in  this  cause,  they  are  only 
entitled  to  tax  disbursements." 

In  this  view  of  the  case  just  adverted  to  I  do  not  at  all 
regard  the  decision  as  inconsistent  with  Galloway  v.  The  City 
of  London,  in  which  the  agreement  did  render  it  possible,  or 
was  held  to  have  rendered  it  possible,  to  apply  money  paid  to 
the  attorney  as  payment  of  his  costs  in  any  cause  in  which 
he  would  successfully  prosecute  or  defend  for  the  corporation. 

But  this  case  is  much  stronger  in  favor  of  the  defendant 
than  either  of  the  others,  because  the  act,  which  is  the  agree- 
ment between  the  City  of  Halifax  and  the  attorney,  contains 
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no  reservation  such  as  was  shewn  in  the  other  two  cases  to 
have  existed  by  agreement.  It  is  clear  that  the  Recorder  is 
not  entitled  to  the  costs  here  claimed  as  against  the  city,  and 
he  is  powerless  to  enforce  payment  of  them  in  any  view  of 
the  case,  against  the  defendant,  except  in  the  name  of  the 
corporation,  assuming  the  corporation  were  entitled  to  them ; 
and  it  is  equally  clear  that  the  city  needs  no  indemnity 
against  attorney's  costs  which  cannot  be  legally  charged 
against  itself. 

1  am  therefore  of  opinion  that  the  plaintiff  is  entitled  to 
tax  against  the  defendant,  and  to  recover  all  charges  which 
would  be  taxable  in  ordinary  cases  except  for  the  services  of 
the  Recorder,  acting  as  attorney  for  the  city. 


WINDSOR   AND  ANNAPOLIS  RAILWAY  COMPANY 
V.  WESTERN  COUNTIES  RAILWAY  COMPANY. 

Thb  Provincial  Act  of  1867,  chapter  86,  passed  previous  to  the  Union  of  the  Prorincet, 
incorporaUug  the  plaintiff  company,  confirmed  a  contract  between  the  provincial  govemnaest 
and  the  promoters  of  the  company  by  which  it  was  mutually  agreed  that  prior  to  the  npeninf 
of  the  ruad  a  traffic  arrangement  should  be  made  for  the  mutual  use  and  emploj'ment  of  their 
respective  lines  of  railway,  including  running  powera  for  the  joint  operation  thereof  on 
equitable  terms.  Tlie  Dominion  Government,  the  successor  of  the  Nova  Scotia  Government 
as  proprietor  of  the  line  from  Halifax  to  Windsor,  called  the  Windsor  Branch,  entered  into  an 
a^/rrecment.with  the  plaintiff  company,  in  which  there  was  no  provision  for  a  traffic  arrange- 
ment over  both  lines  or  for  the  mutual  use  of  the  respective  lines. 

iieU,  that  the  agreement  was  nevertheless  valid  and  binding  upon  the  Dominion  Ooven- 
ment,  the  public  interests  having  been  protected  by  its  provisions  to  the  satisfaction  of  the 
Government. 

The  Dominion  Government,  by  minute  of  council  In  October,  18T8,  reciting  among  other 
things  that  the  plaintiffs  had  failed  to  operate  the  Windsor  Branch,  cancelled  the  agreement  o( 
1871  and  transferred  the  Branch  In  1877  to  the  defendant  company  under  the  authority  of  the 
act  of  the  Dominion  Parliament,  1874,  chapter  16.  Evidence  was  given  of  negotiatioos 
between  the  companies  fur  an  amicable  settlement  of  their  respective  claims,  conducted  chieflv 
by  DePass,  who  styled  himself  a  comtnissloncr  of  the  plaintiff  company  but  who  had  no 
power  to  settle  an}*thing  deflnitely  without  the  consent  of  Uie  directors. 

Ueld,  that  the  plaintiffs  were  not  estopped  from  dispuUng  the  validitr  of  the  cancellation 
of  the  agreement  of  1871. 

This  cause  came  before  the  full  Court  on  a  demurrer,  which 
was  decided  by  the  learned  Judge  in  Equity,  (Russell  <t 
Chesley's  Eq,  R,  p.  288,)  whose  decision  was  affirmed  by  the 
Court  in  August,  1878  ;  5  Russell  <b  Chesley,  376.  The  effect 
of  this  decision  was  to  overrule  the  demurrer  to  the  plaintiifs 
bill,  after  which  evidence  was  taken  which  came  before  the 
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learned   Judge  in   Equity,   who   pronounced   the    following 
judgment : — 

When  this  cause  was  argued  on  the  demurrer  the  state- 
ments in  the  plaintiffs'  writ  were  assumed  to  be  true,  and 
judgment  having  been  then  given  for  the  plaintiffs  it  is  for 
the  defendants  to  shew  that  the  facts,  as  they  now  appear  in^ 
evidence,  lead  to  a  different  conclusion. 

The  defendants'  counsel  contend  that  the  evidence  shews 
such  an  acquiescence  on  the  part  of  the  plaintiffs  in  the 
action  of  the  Government  in  the  cancellation  of  the  agreement 
of  22nd  September,  1871,  that  they  are  now  estopped  from 
raising  any  objection  to  it.  After  carefully  considering  the 
evidence,  I  can  see  nothing  to  lead  to  such  an  inference.  What 
is  relied  on  in  support  of  this  contention  is  that  after  the  first 
indication  cf  an  intention  on  the  part  of  the  Government  to 
transfer  the  Windsor  Branch,  in  Oct.,  1873,  negotiations  took 
place  between  parties  connected  with  the  two  companies  for 
an  amicable  arrangement  of  the  difficulty  which  had  arisen. 
Mr.  Killam,  Mr.  Doane  and  Mr.  Bingay  testify  as  to  what 
took  place  between  them  and  DePass,  and  Mr.  Killam  speaks 
of  conferences  he  had  with  the  Directors  of  the  plaintiff  com- 
pany in  London.  In  none  of  these  interviews  is  it  alleged 
that  the  plaintiffs,  or  Mr.  DePass  on  their  behalf,  assuming 
that  he  had  authority  to  do  so,  abandoned  their  legal  right 
under  their  agreement  with  the  Government  otherwise  than 
by  their  endeavor  to  effect  an  amicable  arrangement  with  the 
defendant  company. 

Mr  Reynolds,  who,  at  the  time  of  the  passing  of  the  Order 
in  Council  of  22nd  October,  1873,  was  acting  for  the  plaintiff 
company,  and  the  only  person  then  authorized  to  act  for  them, 
stated  to  the  Minister  of  Public  Works  that  the  company 
would  oppose  the  transfer  of  the  Windsor  Branch  to  the 
defendant  company  in  every  possible  way,  and  he  alleges  that 
he. never,  in  any  manner,  acquiesced  in  the  action  of  the 
Government,  nor  admitted  the  right  of  the  Government  to 
make  the  order,  and  that,  under  instructions  from  the  com- 
pany, he,  through  Mr.  McKenzie,  presented  a  petition  to  the 
Governor-General  on  the  subject  on  the  10th  December 
following.     Indeed,  all  the  authority  Mr.  Reynolds  had  with 
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respect  to  the  transfer  of  the  line  was  to  oppose  and  protest 
against  it. 

In  June,  1874,  Mr.  DePass  was  appointed  the  agent  of  the 
company  to  negotiate  with  the  Government  or  the  defendant 
company,  with  no  authority  to  settle  anything  definitely,  as 
whatever  he  did  was  to  be  subject  to  the  approval  of  the 
Board  of  Directors ;  and  he  states  positively  that  he  never  did 
acquiesce  in  the  cancellation  of  the  agreement  of  September, 
1871,  that  he  had  no  power  to  do  so,  and  that  the  plaintiff 
company  never,  to  his  knowledge,  acquiesced,  but  on  the  con- 
trary always  opposed  it,  and  Mr.  Eillam  does  not  pretend 
that  in  his  interviews  with  the  Directors  of  the  company  they 
recognized  the  cancellation  of  the  agreement. 

Up  to  June,  1875,  when  the  new  agreement  was  entered 
into  with  the  Government,  it  is  obvious  from  the  evidence 
that  the  plaintiff  company  were  seeking  to  be  reinvested  in 
their  rights  either  through  the  action  of  the  Goverament  or 
by  an  arrangement  with  the  defendant  company,  and  if  that 
object  were  attained  it  would  be  unimportant  to  them  through 
which  of  them.  Both  Mr.  Langevin  and  Mr.  McKenzie, 
while  Ministers  of  Public  Works,  advised  them  to  arrange  the 
difficulty  if  possible  with  the  defendant  company,  and  this 
advice  it  appears  to  me  it  was  judicious  for  them  to  follow, 
and  it  would  be  followed  in  my  opinion  without  it  affecting 
their  legal  rights  in  case  of  failure.  The  attempt  did  fail,  and 
in  June,  1875,  the  new  atjreement  was  entei-ed  into,  in  which 
among  other  things  the  validity  of  the  previous  agreement 
was  recognized  by  the  Government. 

There  was  an  objection  taken  by  Mr.  Lash  on  behalf  of 
the  Attorney-General  of  Canada,  now  a  party  to  the  suit, 
which  was  much  relied  on  by  him,  and  which,  as  it  had  not  been 
urged  before,  should  be  referred  to.  He  contended  that  the 
agreement  of  September,  1871,  was  not  binding  on  the 
Dominion  Government, — was,  in  fact,  invalid  and  the  plaintiff 
company  acquired  no  rights  under  it.  It  is  somewhat 
remarkable  that  such  an  objection  should  emanate  from  the 
Government,  as  that  agreement  is  admitted  to  have  been 
made  in  good  faith,  to  have  been  executed  on  behalf  of  Her 
Majesty  and  approved  and  ratified  b}'  the  Governor-General  in 
Council,  under  no  misapprehension,  and  acted  upon  by  both 
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parties,  and  its  validity  was  never  called  in  question  till  now. 
The  ground  of  this  objection  is  that  the  railroad  from  Halifax 
to  Windsor  was  a  public  provincial  work,  and,  as  such,  passed 
to  the  Dominion  Government  under  the  terms  of  the  British 
Korth  America  Act,  not  as  ordinary  Government  property, 
but  subject  to  a  trust  which  it  was  bound  strictly  to  fulfil, 
which  required  that  it  should  be  worked  for  the  public  benefit 
in  accordance  with  the  terms  of  the  act  under  which  it  was 
built,  and  subject  to  the  engagements  which  had  been  entered 
into  by  the  Provincial  Government  and  Legislature ;  and  the 
contention  of  the  learned  Counsel  is  that  the  terms  of  the 
agreement  do  not  carry  out  the  trust,  inasmuch  as,  by  the 
provisions  of  the  Provincial  Act  of  1867,  which  incorporated 
the  plaintiff  company  and  confirmed  the  contract  which  had 
been  entered  into  between  the  Provincial  Government  and 
the  promoters  of  the  company,  it  was  mutually  agreed  that 
prior  to  the  opening  of  the  road,  a  traffic  arrangement  should 
bo  made  for  the  niiUual  use  and  eviployment  of  their 
respective  lines  of  railway  between  Halifax  and  Windsor, 
and  Windsoi^  and  Annapolis,  including  running  powers  for 
the  joint  operation  thereof  on  equitable  terms;  which  stipu- 
lation, it  was  contended,  had  not  been  carried  out  in  the 
agreement  because  there  was  no  provision  in  it  for  a  traffic 
arrangement  over  both  the  lines,  or  for  the  mutual  use  of  the 
respective  lines. 

When  the  agi-eement  of  1865  was  entered  into,  it  was  with 
a  view  of  encouraging  the  construction  of  the  railroad  from 
Windsor  to  Annapolis.  The  Government  might  or  might  not 
insist  on  having  running  powers  over  the  plaintifls'  road,  but 
this  not  having  been  required  was  no  reason  why  the  plaintiff 
should  be  deprived  of  running  powers  over  the  Halifax  and 
Windsor  line.  The  original  agreement  was  a  pledge  that  if 
they  would  build  the  road  certain  privileges  should  be  con- 
ceded to  them,  and  the  privilege  so  given  by  the  Local 
Legislature  was  recognized  and  carried  out  by  the  Dominion 
Government  in  this  agreement  to  the  satisfaction  of  all  parties  ; 
and,  it  appears  to  me,  it  embraced  all  the  essential  provisions 
of  the  original  contract.  The  carriage  of  Her  Majesty's  troops 
and  mails  had  been  provided  for ;  an  arrangement  was  made 
for   traffic  over  the   Government  road,  and    the    company 
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engaged  to  pay  one-third  of  their  gross  earnings  over  it,  while 
the  interests  of  the  public  were  subserved  by  the  stipulation 
that  the  company  should  run,  every  day  except  Sunday,  not 
less  tlian  two  trains  over  it,  and  that  tolls  should  not  be 
increased  without  the  sanction  of  the  Government.  I  think, 
therefore,  that  this  objection  cannot  be  sustained.  But  while 
such  an  objection  ought  not,  for  these  reasons,  to  avail  the 
Government  as  regards  the  agreement  of  1871,  the  ground  on 
which  it  was  attempted  to  be  sustained  applies  with  great 
force  to  the  action  of  the  Dominion  Legislature  in  passing  the 
Act  of  1874,  and  to  the  Order  in  Council  referred  to  in  it;  for, 
as  the  Dominion  Government  took  the  railroad  fi-om  the 
Provincial  Government,  under  the  British  North  America  Act, 
clothed  with  a  trust  which  the  former  was  bound  to  carry 
out,  the  Dominion  Legislature  was  restrained  from  acting  in 
violation  of  it.  Mr.  Lash  argued  that  the  power  of  the 
Dominion  Legislature  is  supreme  in  the  matter ;  but  the  con- 
tract, so  to  speak,  between  the  Dominion  and  the  Province 
under  which  the  transfer  took  place,  was  by  the  act  of  the 
Imperial  Parliament,  to  which  both  the  Dominion  and  Local 
Legislatures  are  subordinate,  and,  if  a  limited  right  only  was 
conferred  by  that  act  on  the  Dominion  Government,  the 
Dominion  Legislature  cannot  enlarge  it. 

All  the  other  arguments  relied  on  were  the  same  as  those 
adduced  at  the  hearing  of  the  demurrer,  and  were  referred  to 
rather  than  repeated,  and  as  they  are  dealt  with  in  the  judg- 
ments already  given,  which  have  since  been  reported,  to  which 
I  still  adhere,  it  is  unnecessary  for  me  to  do  more  than  refer 
to  those  reports  as  showing  the  grounds  of  my  judgment  on 
the  points  there  taken. 

While  Mr.  McKenzic,  in  his  evidence,  recognizes  the  fact 
that  the  agreement  of  1871  was  ratified  by  that  of  1875,  he 
asserts  that  it  was  done  through  inadvertence  on  his  part ;  but 
the  plaintiffs  had  no  reason  to  assume  that  this  was  the  case, 
and  the  latter  agreement  gave  no  more  to  them  than  they 
had  been  all  along  contending  for,  and  to  affect  the  validity 
of  the  agreement  the  mistake  must  have  been  shewn  to  have 
been  mutual.  It  now  appears  from  the  evidence  that  what 
was  assumed  to  be  true  on  the  argument  of  the  demurrer,  that 
there  was  no  foundation  for  the  statement  in  the  Minute  of 
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Council  of  22nd  October,  1873,  that  the  plaintiffs  had  failed 
to  operate  the  Windsor  Branch,  and  which  was  made  the 
ground  of  divesting  them  of  it,  was  in  fact  so.  The  Minister 
of  Public  Works,  who  made  the  report  to  the  Government  to 
that  effect,  must  have  been  misinformed,  and  this,  we  may 
reasonably  conclude,  has  led  to  all  the  difficulty  which  has 
arisen. 

After  having  given  the  fullest  consideration  to  the  whole 
case,  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  the 
judgment  of  the  Court  in  their  favor  with  costs. 

An  appeal  was  taken  from  this  judgment  which  was  argued 
February  14th,  1881,  before  Sir  William  Youxg,  C.  J., 
Ritchie,  E.  J.,  and  DesBarres,  Smith  and  James,  J  J. 

AttoTney-General  in  support  of  appeal. — In  order  to  avoid 
repetition,  I  will  ask  your  Lordships  to  consider  the  argu- 
ments on  the  previous  hearings  before  your  Lordships  and 
before  the  learned  Equity  Judge  as  part  of  the  present  argu- 
ment. Since  the  argument  in  1878,  some  light  has  been 
thrown  upon  the  right  of  the  Dominion  Parliament  to  legis- 
late in  regard  to  civil  rights,  and  also  upon  the  construction 
of  an  Act  of  Parliament  divesting,  as  the  Act  of  1874  did,  the 
plaintiff  company  of  the  rights  claimed  by  them.  The  Corpo- 
ration of  Yarmouth  v.  Sivionda,  10  Ch.  Div.,  527.  I  cite  this 
as  auxiliary  to  my  previous  argument,  that  t^e  rights  conferred 
upon  the  defendant  company  by  the  Act  of  1874,  were  incon- 
sistent with  the  rights  claimed  by  the  plaintiflfs,  and  the 
construction  of  the  act  must  therefore  be  that  it  was  the 
intention  to  deprive  the  plaintiffs  of  the  rights  claimed  by 
them.  In  Valin  v.  Langlois,  3  Sup.  Court  Canada  R.,  1,  it  was 
held  that,  in  respect  to  matters  within  its  competency,  the 
general  parliament  might  legislate  so  as  to  interfere  with  civil 
rights.  This  case  also  decides  that  all  powers  not  expressly 
given  to  the  Local  Legislature  are  vested  in  the  Dominion 
Legislature,  and  that  the  subjects  removed  from  the  jurisdic- 
tion of  the  Dominion  Legislature  are  therefore  exceptional. 

Two  points  now  come  up  for  the  first  time;  Ist.,  That 
there  was  acquiescence  on  the  part  of  the  plaintiffs  in  the 
cancellation  of  the  lease  and  in  the  contract  with  the  defend- 
ant company.    Plaintiffs  so  dealt  with  the  defendant  company 
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as  to  estop  themselves.  In  October,  1873,  after  the  cancella- 
tion of  the  lease,  DePass  and  Reynolds,  on  behalf  of  the 
plaintiffs,  proposed  to  execute  a  lease  reciting  the  fact  of  the 
cancellation  of  the  lease  and  the  transfer  to  the  defendants  and 
to  become  the  tenants  of  the  defendants  and  pay  them  rent. 
In  May,  1874.  after  DePass  had  received  his  commission  from 
plaintiffs,  and  when  it  cannot  be  pretended  he  -was  not  their 
agent,  there  was  an  agreement  actually  signed  for  a  lease.  At 
this  time  the  Dominion  Act.  ratifying  the  agreement  of  the 
Minister  of  Public  Works  with  the  defendants,  had  been 
passed. 

We  may  assume  that  the  proceedings  of  May  and  June, 
1874,  were  communicated  b}'  Mr.  DePass  to  his  company. 
In  January  and  October.  1874,  Mr.  Killam  had  personal  inter- 
views with  the  Dii'ectors  of  the  plaintiff  company  in  England, 
at  which  matters  were  discussed  inconsistent  with  the  rights 
plaintiffs  now  claim.  On  the  faith  of  the  transfer  of  the  line 
to  them  the  defendants  borrowed  large  sums  of  money  thus 
.  changing  their  position.  Another  act  in  the  same  direction  was 
the  engagement,  in  the  fall  of  1873,  to  pay  tolls,  entered  into 
at  the  instance  of  DePass.  During  the  Session  of  1875  an 
agreement  in  renewal  of  the  negotiations  of  1874  was  offered 
us.  It  was  more  extended  but  substantially  the  same.  Bonds 
were  issued  by  defendants  prior  to  the  commencement  of  this 
suit  to  the  amount. of  £280,000,  secured  by  a  mortgage  con- 
veying, among  other  things,  all  the  right,  title  and  interest  of 
the  defendants  in  the  Windsor  Branch.  On  May  24th,  1877, 
Mr.  DePass,  on  behalf  of  the  plaintiffs,  acknowledged  receipt 
of  the  notification  of  the  intention  of  the  Government  to  hand 
over  the  Windsor  Branch  to  the  defendants.  This  was  an 
acquiescence  in  everything  but  a  deprivation  of  running 
powers.  Mr.  Reynolds,  while  cognizant  of  the  intention  of 
the  Government  to  cancel  the  lease  to  plaintiffs,  commenced 
negotiations  with  the  defendants,  so  that  if  the  property  fell 
into  the  hands  of  the  latter,  his  company  could  acquire  a  lea^^e 
of  the  Windsor  Branch.  Asking  for  such  negotiations  and  to 
have  them  put  in  writing  should  prevent  the  plaintiffs  from 
deriving  any  advantage  from  the  protest  \yhich  was  made 
behind  our  backs. 
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Henry,  contra. — The  only  new  aspects  of  the  case  are  the 
alleged  estoppel  and  an  alleged  failure  to  operate  the  road. 
The  last  has  been  eliminated,  and  all  we  have  now  to  consider 
id  the  question  of  estoppel. 

The  argument  for  estoppel  rests  on  evidence  of  the  conduct 
of  Mr.  DePass.  Mr  DePass  had  no  power  to  bind  the  com- 
pany' by  agreements  or  contracts  made  by  him ;  neither  had 
he  power  to  bind  them  by  way  of  estoppel.  It  wa.s  in  Nov., 
1873,  that  DePass  received  his  first  official  communica- 
tion from  the  company.  That  was  in  reference  to  his  being 
a  commissioner.  Immediately  after  this  he  went  to  England, 
and  it  was  on  his  return  in  January,  1874,  that  he  commenced  to 
act  for  the  company  as  commissioner.  His  first  authority  in 
reference  to  the  Windsor  Branch  was,  as  appears  by  his  own 
evidence,  in  June  16,  1874,  by  power  of  attorney ;  this 
negatives  any  previous  authority.  The  authority*  referred  to 
merely  enabled  him  to  carry  on  certain  negotiations  and 
submit  them  to  the  Directors  for  approval ;  he  had  no  authority 
to  bind  them  at  any  time.  When  the  draft  agreement  was 
written  DePass  had  not  been  appointed  a  commissioner,  and 
was  merely  acting  under  verbal  instructions  from  Mr.  Innes, 
for  the  purpose  of  securing  an  alteration  in  the  tariflT  of  the 
company.  Mr.  Killam  was  unable  to  say  who  produced  the 
draft  lease,  but  even  supposing  DePass  wrote  it  and  submitted 
it  himself,  the  company  could  not  be  bound.  The  memoran- 
dum contemplated  a  lease  of  ninety -nine  years,  and  there  is  no 
doubt  the  plaintiffs  would  accept  such  a  lease  to-day  if  the 
defendants  are  in  a  position  to  give  it.  This  memorandum 
was  signed  in  May,  1874,  and  the  power  of  attorney  was 
given  on  the  16th  June.  The  fact  that  the  memorandum  was 
signed  makes  no  difference,  for  it  was  a  mere  proposal  never 
carried  out.  The  next  thing  relied  upon  was  the  Yarmouth 
resolution  of  June  8th,  1874,  pas.sed  at  a  meeting  at  which 
DePass  was  present ;  but  he  had  still  no  authority  to  bind  the 
company,  and  swears  that  he  told  Killam  so.  The  next  circum- 
stance relied  upon  by  the  Attorney-General  is  the  memo- 
randum said  to  have  been  submitted  to  Mr.  Killam  at  Ottawa 
during  the  Session  of  1876,  after  DePass  had  received  his 
power  of  attorney.  I  submit  that  it  makes  no  difference 
whether  it  was  previously  or  subsequently,  as  it  is  quite 
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consistent  with  the  rights  alleged  in  the  plaintiff  company. 
The  offer  may  have  been  made  in  the  nature  of  a  compromise. 
Nothing  can  be  more  h  armless  than  such  an  offer  for  the 
purpose  of  settling  a  controversy,  and  it  cannot  be  pretended 
that  such   an   offer   having  been   made   and    having    gone 
over,  the  party  making  it  is  to  be  bound  in  the  same  way  as 
he  would  be  if  he  actually  accepted  a  lease.   The  consideration 
of  receiving  a  lease  for  ninety-nine  years  might  be  sufficient 
to  induce  the  plaintiffs  to  waive  the  clearest  present  rights 
In  regard  to  Mr.  DePass'  letters,  only  two  are  dated  subse- 
quently to  his  power  of  attorney,  and  these  only  indicate  a 
desire  to  enter  into  a  compromise.     The  second  letter  distinctly 
intimates  that  the  plaintiffs  made  a  claim  to  the  road.    The 
only  authority  lilr.  Reym)lds  had  was  to  protest,  which  he 
did.    We  may  assume,  however,  that  Mr.  DePass  had  the  fullest 
power  to  bind  the  company.     If  Mr.  DePass  had  been  acting 
for  himself  he  would  not  have  been  bound.     In  Bigelmo  on 
Estoppely  480,   an   estoppel   is   said   to   require  five   things. 
(1.)  There    must  have  been    a    representation    or    conceal- 
ment   of    fact.     (2.)   The    representation    must   have    been 
made    with    knowledge.       (3.)    The    party    to    whom   ike 
representation    was    made    must    have    been     ignorant  of 
the  facts.    (4)   It  must  have  been   made   with  the    inten- 
tion    that     it    should    be    acted    upon.      (5.)  The    party 
must  have  acted  upon  the  representation.     Was  there  a  single 
thing  of  which  DePass  was  aware  and  Killam  was  not  ?    The 
defendants  did  not  act  upon  any   representation  of  DePass 
but  on  their  rights  under  the  act  of  Parliament.     There  was 
no  prejudice  by  the  representations  of  DePass.    They  have 
not  changed  their  position.     It  is  no  prejudice  to  them  that 
they  have  been  enabled  to  float  bonds.     They  cannot  com- 
plain of  having  received  credit.     If  they  had  given  credit  it 
would  have  been  different. 

The  defendants  claim  that  in  consequence  of  our  admis- 
sion of  their  right  to  the  Windsor  Branch  they  were  induced 
to  assume  heavy  liabilities.  But  it  will  be  seen  that  nothing 
was  mortgaged  by  them  but  whatever  right  they  had  in  the 
Windsor  Branch,  What  that  right  is  is  now  to  be  settled. 
There  is  nothing  in  the  mortgage  to  convey  the  idea  that 
they  had  anything  more  than  a  revei-sionary  right.    There  is 
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nothing  to  show  that  the  mortgagees  advanced  their  money 
on  the  faith  of  any  immediate  right  to  the  Windsor  Branch. 

This  being  an  equitable  matter  the  Western  Counties 
Railway  company  have  shown  a  supineness  in  regard  to 
the  representations  that  precludes  them  from  taking  any 
advantage  of  them.  They  cannot  say,  fairly,  that  they  have 
been  misled. 

The  point  has  been  raised  that  in  1871  it  was  ultra  vires 
the  Government  of  Canada  to  make  our  lease,  on  the  ground 
that  it  gives  the  plaintiffs  an  exclusive  right.  We  admit  that 
mutual  running  powei-s  are  not  exercised.  The  Government 
did  not  wish  to  run  trains  to  Annapolis,  but  there  was  no 
alienation  of  the  Windsor  Branch  by  the  Government.  They 
retain  it,  keep  it  in  repair,  maintain  bridges,  and  all  that  the 
plaintiffs  had  was  the  exclusive  right  to  run  trains  and  collect 
the  profits,  paying  over  one-third  to  the  Government. 
(Ritchie,  E.  J. — It  was  a  concession.)  Exactly  so.  I  have 
a  few  cases  to  cite.  Bigelow,  473,  524.  As  regards  the  effect 
of  the  preamble  in  the  construction  of  the  act  of  1874, 
Broom's  Leg.  Maxitns,  572  ;  Hatton  v.  Cove,  1  B.  &.  Ad.,  o38 ; 
Stissex  Peei^age  Vase,  11  CI.  &  Fin.,  148 ;  L.  R,  ^  ExcL,  292. 
The  act,  being  for  the  benefit  of  the  defendants,  must  be 
construed  against  them;  verba  fortius  accvpiunter  contra 
proferenteTTi.  1  El.  <k  Bl,,  168.  As  to  estoppel  against  the 
Government,  Bigelow,  276 ;  S  Pick,  224 ;  ^  Peters,  1  and  87.     . 

Sedgewick,  in  reply. — My  first  point  is  that  the  agreement 
entered  into  in  1871  was  ultra  vires.  The  Windsor  Branch 
was  originally  built  under  chapter  70  R.  S.,  (3rd  Series,)  the 
general  Railway  act,  which  provided  for  the  manner  in  which 
it  should  be  operated.  There  was  no  provision  for  its  opera- 
tion in  any  other  way.  The  Minister  or  Department  of  Public 
Works  cannot,  without  an  act  of  Parliament,  transfer  public 
property.  Neither  he  nor  the  Government  could,  for  instance, 
without  such  an  act,  provide  for  the  management  of  the 
Intercolonial  by  a  private  company.  The  Dominion  Govern- 
ment took  the  road  under  the  provisions  of  the  act  under 
which  it  was  built.  (Ritchie,  E.  J. — The  Government  has 
made  a  contract  and  acted  upon  it  for  years,  and  now  comes 
forward  and  seeks  to  repudiate  its  own  contract,  not  to 

benefit  itself  but  to  benefit  some  one  else.    Is  that  fair  ?)    I 
19 
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have  nothing  to  do  with  that.  (Ritchie,  E.  J. — But  I  think 
we  have.)  The  powers  of  the  Governor  in  Council  and  of 
the  Minister  of  Public  Works  are  defined  by  act  of  Parlia- 
ment, and  whenever  those  powers  are  exceeded  their  acts  may 
be  disallowed.  The  Windsor  and  Annapolis  company  were 
getting  a  good  consideration  for  everything  they  gave  during 
all  these  years.  The  agreement  of  1866  was  that  a  traffic 
arrangement  was  to  be  entered  into  'prior  to  the  opening  of 
the  road.  There  was  no  power  to  make  any  such  arrangement 
after  the  opening  of  the  road.  We  cannot  say  that  the  Queen 
does  wrong  because  the  Queen  has  a  right  to  repudiate  acts  of 
which  she  disapproves.  The  Goverament  had  no  power  to 
enter  into  this  agreement.  (Ritchie,  E.  J. — I  think  that  is 
a  disgraceful  argument  for  the  Government  to  make.  I  thought 
so  when  Mr.  Lash  raised  it.  The  Government,  by  their 
own  action,  have  occasioned  the  greatest  loss  to  both  these 
parties.  There  was  no  bad  faith,  but  the  Government  have 
made  a  mistake  and  it  is  their  duty  to  set  it  right)  Under 
the  agreement  of  1871  the  Windsor  and  Annapolis  company 
were  given  exclusive  possession  of  the  road,  so  that  the 
Government  could  not  run  a  train  over  it  The  Government 
had  no  power  to  do  this. 

Brice  on  Ultra  Vires,  531,  shows  what  traffic  arrange- 
ments may  and  maj^  not  be  entered  into.  One  company 
cannot  transfer  to  another  exclusive  running  powers.  The 
Government  stands  in  the  same  position.  See  also  Brice,  545. 
(Sir  W.  Young,  C.  J. — There  is  a  distinction  between  acts  of 
Government  and  acts  of  ordinary  corporations.)  The  same 
rule  must  apply,  (Ritchie,  E.  J. — A  corporation  is  bound  by 
its  act,  but  if  a  Government  owns  a  road  it  may  provide  for 
its  operation  in  other  ways.)  The  Government  are  bound  to 
operate  the  road  in  a  particular  way.  The  agreement  was 
made  after  the  company  went  into  operation.  There  was  no 
joint  operation  of  the  road,  and  no  mutual  running  powers. 
The  payment  of  rent  by  the  plaintiffs  did  not  constitute  a 
joint  operation.  The  Government  simply  occupied  the  posi- 
tion of  a  landlord. 

As  to  the  construction  of  the  act  of  1874,  admitting  its 
constitutionality,  see  L.  R,  10  Ch,  Div.,  518.  Several  things 
are  permitted  to  the  defendant  company  by  that  act  which 
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are  clearly  inconsistent  with  the  agreement  made  with  the 
plaintiffs.  The  act  must,  therefore,  be  construed  as  giving  the 
defendant  a  present  possessory  interest.  Both  rights  could 
not  exist  together. 

The  only  other  point  is  the  constitutionality  of  the  act 
On  this  see  Severn  v.  Queen,  2*  Sup.  Ct.  Reps.,  71 ;  Valin  v. 
LangloiSy  3  Sup.  Ct.  Reps,  1 ;  Mayor  of  F'ton  v.  Queen,  3  Sup, 
Ct  Reps.,  505 ;  Lenoir  v.  Ritchie,  3  Sup.  Ct.  Reps.,  676 ; 
Robei'taoyi  v.  Steadman,Douive  on  the  Constitution  of  Canada, 
158 ;  also,  Doutre,  162.  These  cases  go  to  show  that  the 
powers  of  the  local  parliament  anterior  to  Confederation  are 
now  vested  in  the  local  or  Dominion  Governments.  The  only 
diflSculty  is  to  ascertain  where  the  power  is,  and,  if  it  is  not 
vested  in  the  local  legislature,  it  must  be  vested  in  that  of 
the  Dominion.  The  Dominion  Parliament  is  the  successor  of 
the  old  local  legislatures.  The  present  local  legislature  has 
only  such  powers  as  are  expressly  given,  and  all  others  are 
vested  in  the  Dominion  Parliament.  Previous  to  Confedera- 
tion, if  the  local  government  had  chosen  to  annul  this 
agreement  they  could  have  done  so.  (Ritchie,  E.  J. — If  it 
was  a  mere  matter  of  bargain  both  parties  were  bound,  and 
the  Dominion  Government  cannot  break  a  bargain  by  which 
other  persons  are  affected.  The  Dominion  Government  take 
this  road  subject  to  a  trust,  and,  if  this  is  so,  to  violate  the 
trust  would  be  to  be  guilty  of  an  injustice.) 

Sir  William  Young,  C.  J.,  prepared  the  opinion  of 
the  Court,  which  was  now,  (April  5th,  1881,)  read  by 
Ritchie,  E.  J.: 

This  case  comes  before  us  a  second  time,  after  our  judgment 
on  the  demurrer  in  1878,  reported  in  3  Russell  <t  Chesley,  376, 
going  at  large  into  the  merits  as  they  were  set  out  in  the 
plaintiffs*  bill.  A  large  amount  of  evidence  has  been  since 
adduced  in  the  Equity  Court,  and  was  thoroughly  examined 
on  the  argument  of  this  second  appeal. 

On  a  careful  review  of  the  case  as  it  now  stands,  I  do  not 
perceive  any  material  variance  from  its  position  when  the 
former  judgment  of  the  Court  was  delivered,  and  I  shall 
abstain  from  repeating  the  principles  and  grounds  then  illus- 
trated, and  which,  in  my  opinion,  have  not  been  shaken. 
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The  controversy  between  these  two  companies  is  much  to 
be  lamented  with  a  view  to  the  public  interest  as  well  as 
their  own.  There  is  no  doubt  that  each  of  them  raised  money 
and  expended  large  sums  on  the  faith  that  they  were  to  have 
the  possession  and  use  of  the  Windsor  Branch,  and  which- 
ever of  the  two  is  disappointed  will  sustain  a  very  serious 
loss,  unless,  indeed,  the  Dominion  Government  come  to  their 
relief. 

One  of  the  arguments  assumes  a  very  strange  complexion 
when  we  are  told  that  the  Dominion  Government  had  no 
authority  to  enter  into  the  agreement  of  September,  1871, 
assigning  the  exclusive  use  of  the  Windsor  Branch  to  the 
plaintiffs,  which  was  approved  and  ratified  by  the  Governor 
General  in  Council,  and  was  affirmed,  (though  as  it  would 
seem  under  a  mistake,)  in  the  agreement  of  June,  1875, 
approved,  signed  and  sealed  by  the  Minister  of  Public  Works. 
The  minute  of  Council  also  of  22nd  October,  1873,  proceeded 
under  a  misapprehension  of  facts  which  are  now  apparent, 
and,  indeed,  are  scarcely  disputed,  and,  for  the  reasons  I  have 
stated  at  large  in  my  former  judgment,  it  is  difficult  to  defend 
or  to  maintain  the  Dominion  act  of  1874.  It  is  not  often  that 
the  counsel  for  the  Crown  is  obliged  to  urge  that  this  act 
gave  an  absolute  present  right  to  the  defendant  company, 
however  harsh  and  unjust  to  the  plaintiffs,  who  can  be 
charged  with  no  wrong  and  had,  unquestionably,  the  prior 
claim. 

The  dictum  of  Mr.  Justice  Fry,  L,  KJO  CL  D.,  527,  must 
be  considered  as  applynig  to  the  Imperial  Parliament,  "  that 
when  the  Legislature  clearly  and  distinctly  authorizes  the 
doing  of  a  thing  which  is  physically  inconsistent  with  the 
continuance  of  an  existing  right,  the  right  is  gone,  because 
the  thing  cannot  be  done  without  abrogating  th6  right."  But 
admitting  this  to  be  sound,  it  does  not  follow  that  it  applies 
to  the  Dominion  Legislature,  dealing  with  property  clothed 
with  a  trust  under  the  Nova  Scotia  act  of  1867  and  the  con- 
tract of  November,  18G6. 

With  these  views,  which  the  Bar  at  the  recent  argument 
perfectly  apprehended,  it  turned  mainly  upon  the  alleged 
acquiescence  of  the  plaintiffs  and  their  recognition  of  the 
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defendants'  rights  under  the  resolution  of  October,  1873  and 
the  act  of  1874.  I  have,  therefore,  gone  over  the  evidence 
with  great  care  to  satisfy  my  own  mind  that  any  such  recog- 
nition has  been  proved.  That  it  must  be  clearly  and 
unequivocally  proved  is  a  principle  well  established  in  the 
cases  cited  by  Bigelow,  in  his  chapter  on  Estoppel  by  Conduct, 
478,  and  its  necessary  elements,  page  480. 

Now  the  negotiations  which  are  relied  on  as  shewing  such 
an  estoppel  were  conducted  on  behalf  of  the  plaintiffs  by  Mr. 
Reynolds  and  Mr.  DePass.  Of  the  former  I  need  not  say 
much.  His  authority  was  very  limited  as  appeared  by  the 
letter  of  5th  June,  1873,  before  the  difficulty  with  the 
Dominion  Government  had  arisen,  and  his  subsequent  inter- 
views with  Mr.  Mackenzie  were  more  in  the  capacity  of  a 
friend  and  adviser  of  the  plaintiffs  than  of  an  agent.  Mr. 
DePass,  who  styles  himself  a  commissioner  and  who  took  a 
warm  interest  in  the  affairs  of  the  plaintiffs,  bestirred  himself 
actively  in  their  behalf,  but  was  acting  under  an  authority 
strictly  guarded  as  to  the  Windsor  Branch,  providing  "  that 
DO  agreement  or  lease  thereof  should  take  effect  unless  or 
until  approved  or  confirmed  by  a  resolution  of  the  Board  of 
Directors.  This  was  after  the  act  of  1874,  and  no  agreement 
in  affirmation  or  recognition  of  that  act  by  DePass  would 
have  bound  the  plaintiffs  without  the  assent  of  the  Directors. 
But  the  only  paper  in  proof  was  a  proposed  agreement  between 
DePass  and  Killam,  never  executed.  DePass,  in  his  evidence, 
sa}  s  that  the  plaintiffs  never  acquiesced  in  the  cancelling  of 
their  lease  and  that  he  himself  had  no  power  to  acquiesce,  and 
that  the  negotiations  he  conducted  were  without  prejudice  to 
their  existing  lease."  "  The  reason,"  he  states,  "  that  an  agree- 
ment was  not  come  to  in  1877,  was  because  the  Western 
Counties  company  were  too  high,  and  they  refused  to  submit 
the  same  to  arbitration,  and  Mr.  Killam  stated  that  it  was 
useless  to  negotiate,  as  I  had  no  authority  to  do  so." 

It  is  evident  that  there  is  no  acquiescence  or  estoppel 
here,  and,  as  that  was  the  main  inquiry  at  the  recent  argu- 
ment, I  am  of  opinion,  for  the  reasons  now  alleged  as  well  as 
those  in  our  former  judgment,  that  this  appeal  should  be 
dismissed  with  costs. 
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James,  J.,  delivered  the  following  dissentient  opinion : — 

I  quite  concur  with  the  opinion  of  the  learned  Chief 
Justice  that  the  evidence  taken  since  the  argument  on  the 
demurrer  does  not  shew  an  estoppel  of  the  defendants  for  the 
reasons  he  has  given  and  also  because  the  transactions  out  of 
which  the  alleged  estoppel  arose  were  in  the  nature  of  a  nego- 
tiation for  a  compromise  of  conflicting  interests,  conducted 
apparently  in  good  faith  on  both  sides ;  and  when  the  nego- 
tiation failed,  even  if  the  atjents  employed  in  the  negotiation 
had  had  plenary  powers,  I  do  not  consider  that  the  conduct 
of  either  of  the  parties  during  the.  negotiation,  performed 
with  a  view  thereto  and  forming  parts  or  stages  therein,  can 
be  used  in  the  way  of  estoppel  against  him  or  them. 

As  regards  the  main  grounds, — the  constitutional  power  of 
the  Dominion  Parliament  to  enact  the  statute  which  vested 
the  title  to  the  railway  in  the  defendant  company, — I  remain 
of  the  same  opinion  delivered  by  me  on  the  argument  on  the 
demurrers  and  for  the  reasons  there  given.  I  am  of  opinion 
that  the  appeal  should  be  sustained  and  judgment  given  for 
the  defendants  with  costs. 
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John  Browit  died  in  1847  bavin ^r  devised  land  to  his  son  John  Brown  and  his  heire  Iratlt 
he  had  no  children  and  should  die  before  his  wife  Susannah,  then  to  her  for  life,  and  at  her 
death  to  Janet  West  and  her  heirs.  Janet  West  and  Isaac  West  her  husband  conveyed  the 
land  in  1848  to  the  John  Brown,  who  in  1874  conveyed  to  plaintifT,  but  Isaac  West,  having 
afterwards  obtained  possession  of  the  land  through  his  son  to  whom  it  had  been  leased, 
refused  to  deliver  it  to  plaintiff  who  brought  ejectment 

Heldf  that  the  conveyance  of  Janet  West's  interest,  though  it  would  not  have  been  good  tf 
made  to  a  stran^r  was  valid  as  having  been  made  to  plaintiff  who  had  the  fee,  and,  even  if 
not  80,  that  defendants  were  estopped  by  their  conduct  from  claiming  the  land. 

This  cause  was  argued  February  loth,  1881,  before 
Ritchie,  E.  J.,  DesBarres,  McDonald  and  James,  JJ. 

John  Brown  devised  land  to  his  son  John  Brown,  Jr.  and 
his  heirs,  but  if  J.  B.  Jr.  died  before  his  wife  Susanna,  leav- 
ing no  issue  surviving,  then  to  the  wife  Susanna  for  life, 
and  afterward  a  portion  of  the  land  to  Janet  West  and  her 


Digiti 


ized  by  Google 


APRIL,    1881.  295 

heirs.  Janet  West  and  her  husband  Isaac  in  the  lifetime  of 
John  Brown,  Jr.,  made  a  deed  to  him  of  all  the  interest  of 
the  said  Janet  West  in  the  said  land.  John  Brown  then  con- 
veyed the  land  to  the  plaintiff  Fleming,  and  subsequently 
died  leaving  no  children,  and  after  this  his  wife  died.  Janet 
West  and  her  husband  having  ref.used  to  deliver  up  possession 
to  the  plaintiff  the  latter  brought  ejectment.  During  the 
pendency  of  the  action  Isaac  West  died. 

Ri'd^i  Q'  0,  for  plaintiff. — Although  Janet  West  had  no 
estate  at  the  time  of  the  deed  she  and  her  husband  are 
estopped  from  disputing  the  title  of  the  plaintiff.  If,  as  a 
married  woman,  she  would  not  be  bound  by  her  covenant, 
that  would  not  apply  in  the  lifetime  of  her  husband  to  him. 
During  her  lifetime  he  is  entitled.  If  Isaac  West  made  a  deed 
without  including  bis  wife  he  would  be  estopped  during  her 
lifetime,  as  during  that  time  he  was  entitled  to  the  possession. 
We  contend  that  under  our  statute  even  a  wife  if  she  gives  a 
deed  with  the  necessary  formalities  during  her  husband's  life- 
time will  be  estopped.  Revised  Statutes,  chapter  77,  section  1, 
"  Of  deeds  by  married  women."  This  section  covers  estates 
in  which  she  "  may  have  a  future  interest."  Lawson  v. 
Tobin,  1  R.  &  C.  Eq.  Reps,  111 ;  Colcord  v.  Swan,  7  Mass., 
201 ;  Staines  v.  Swift,  8  Pick.,  536.  The  last  case  decides 
that  the  form  of  the  deed  is  not  material.  It  operates  by 
estoppel  and  not  by  grant.  Jackson  v.  Close,  17  Johns.,.  1  Go. 
This  case  shows  how  much  like  the  New  York  statute  is  ours. 
Under  that  statute  it  is  held  that  the  wife  may  with  her  hus- 
band convey  any  future  contingent  interest.  Weale  v.  Lawer, 
Pollexfen,  54  &  60;  Vick  v.  Edwards,  3  P.  Wms.,  372; 
Bigelmv  on  Estoppel,  322.  The  old  feoffment  barred  all  future 
estates  in  favor  of  the  feoffee.  At  p.  334  of  Bigelow  the  modern 
doctrine  is  discussed. 

OTaJiam,ioT  defendant. — If  any  interest  passes  the  doc- 
trine of  estoppel  does  not  apply.  Our  statute  was  not  intended 
to  cover  such  a  case  as  this.  This  is  not  called  an  interest  in 
law.  lb  is  a  possibility.  But  irrespective  of  that  the  statute 
only  gives  the  same  power  to  a  married  woman  as  it  would  to 
an  unmarried  woman.     In  England  an  act  has  been  passed, — 
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18  &  19  Vict,  ch.  6, — ^to  enable  such  an  interest  to  be  conveyed. 
The  existence  of  that  act  in  England  is  evidence  that  no  such 
power  can  exist  without  a  similar  act  here.  2  WaMvrM, 
714.  See  also  page  700.  Executory  devises  cannot  be  aliened 
by  any  mode  of  conveyance  at  common  law,  though  equity  will 
treat  the  conveyance  as  an  agreement.  We  admit  that  in  equity 
we  would  probably  be  compelled  to  execute  a  conveyance. 
An  English  case  is  given  from  S  Vernon,  563.  See  also 
Wright  v.  Wright,  1  Ves.,  sen.,  411.  There  must  be  a  war- 
ranty in  the  deed.  Also,  a  married  woman  cannot  estop  her- 
self ;  4  Kent,  292,  295,  n ;  Jack  v.  WHght,  14  John.,  193. . 
The  plaintiff  cannot  succeed  against  the  husband  if  he  can 
justify  under  the  wife. 

^igby,  Q.  C,  cites  Rawle  on  Cot>enant8  for  Title,  pp.  3,  5. 

Ritchie,  E.  J.,  now,  (April  5th,  1881,)  delivered  the  judg- 
ment of  the  Court : — 

The  land  in  question  was  owned  by  John  Brown,  who 
died  in  1847,  having  by  his  will  devised  it  to  his  son  John 
Brown  and  his  heirs,  but,  if  he  had  no  children  and  should  die 
before  his  wife  Susanna,  then  he  devised  it  to  her  for  her  life 
and  at  her  death  to  Janet  West  and  her  heirs.  Janet  West 
and  her  husband  Isaac  West,  the  defendant,  on  the  19th 
April,  1848,  by  deed  of  that  date,  made  a  conveyance  of  the 
land  to  John  Brown  and  his  heirs.  This  instrument  recited 
the  devise  to  him  by  his  father,  and,  after  certain  limitations, 
to  Janet  West,  his  daughter,  and  that  she  had  agreed  to 
assign  to  him  all  her  interest  in  the  land  under  the  devise. 
The  consideration  mentioned  in  the  deed  is  five  shillings,  but 
no  consideration  actually  passed  between  them.  On  the  19th 
of  March,  1874,  twenty-six  years  after  this  conveyance,  John 
Brown,  in  consideration  of  $1000,  conveyed  the  land  to  the 
plaintiff.  John  Brown  died  in  August,  1875,  and  his  wife  in 
January,  1877.  In  April,  1876,  the  plaintiff  leased  the  land 
in  question  for  one  year  to  John  B.  West,  a  son  of  the  defend- 
ant, and  prior  to  the  expiration  of  that  lease  they  obtained 
from  him  possession  of  the  land,  and  retain  it,  refusing  to 
deliver  possession  to  the  plaintiff. 
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Tlie  defendants  resist  the  plaintiff's  claim  to  recover  in 
this  action  oq  the  ground  that,  as  they  had  no  vested  interest 
in  the  land  when  the  conveyance  was  made  hy  them  to  John 
Brown  the  deed  is  wholly  inoperative,  and  that  it  cannot 
operate  as  an  estoppel  as  it  contains  no  covenant  or  warranty 
of  title,  and  that  a  married  woman  could  not  be  estopped  even 
if  there  had  been  one. 

Quite  independently  of  the  question  whether  the  defend- 
ants were  estopped  by  deed  in  consequence  of  the  conveyance 
without  warranty  to  Brown,  it  appears'  to  me  that,  under  the 
general  principles  on  which  the  doctrine  of  estoppel  is 
founded,  they  ought  to  be  estopped  in  this  case.  The  contro- 
versy here  is  not  between  the  parties  to  the  deed  but  between 
the  grantors  and  one  who  acted  on  the  faith  of  the  convey- 
ance and  purchased  and  paid  his  money  for  what  he  was  led 
to  believe  by  the  act  of  the  defendants  was  a  good  title,  they 
having  indicated  in  the  clearest  manner  that  they  had  no 
interest  in  the  land,  having  conveyed  it  to  Brown  from  whom 
he  purchased.  The  deed  was  recorded  shortly  aft^er  its  execu- 
tion and  no  steps  were  taken  to  call  in  question  its  validity 
till  after  the  plaintiff  had  completed  his  purchase  and  received 
his  deed.  Lord  Denman,  in  his  judgment  in  Pickardv.  Sears, 
G  A.  &  E.,  475,  says ;  "  The  rule  of  law  is  clear  that  where 
one  by  his  words  or  conduct  wilfully  causes  another  to  believe 
in  the  existence  of  a  certain  state  of  things  and  induces  him 
on  that  behalf  so  as  to  alter  his  own  previous  position, 
the  former  is  concluded  from  averring  against  the  latter  a 
different  state  of  things  as  existing  at  the  same  time."  And 
Lord  Campbell,  in  Caimcross  v.  Loriraer,  3  Macqueen's  H.  of 
Lords  cases,  829,  said ;  "  The  doctrine  is  found,  I  believe,  in  the 
laws  of  all  civilized  nations,  that  if  a  man,  either  by  words  or  by 
conduct,  has  intimated  that  he  consents  to  an  act  he  has  done 
and  that  he  will  offer  no  opposition  to  it,  although  it  could 
not  have  been  lawfully  done  without  his  consent  and  he 
thereby  induce  others  to  do  that  from  which  they  might 
otherwise  haye  abstained,  he  cannot  question  the  legality  of 
the  act  he  has  so  sanctioned  to  the  prejudice  of  those  who 
have  so  given  faith  to  his  words  or  to  the  fair  inference  to  be 
drawn  from  his  conduct." 
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In  this  case,  however,  it  appears  to  me  that  the  defendants 
haVe  actually  divested  themselves  of  their  right*  to  the  land 
by  the  conveyance  to  Brown  who,  under  the  will  of  his  father, 
had  the  fee  with  an  executory  devise  over  in  favor  of  the 
defendant,  Janet  West.  This  contingent  interest,  it  may  be, 
could  not,  under  our  law,  be  conveyed  to  a  stranger,  but  such 
an  interest  could,  in  my  opinion,  be  released  to  the  party  who 
had  the  fee,  and,  as  I  view  it,  this  conveyance  operated  as  a 
release.  It  does  not  purport  to  convey  the  land  but  merely 
the  contingent  interest  of  Mrs.  West,  and  that  interest  is 
specified  in  the  recital.  The  form  of  the  instrument  is  imma- 
terial ;  whatever  its  form  it  will  operate  according  to  the 
intention  of  the  parties  so  as  to  make  that  intention  effec- 
tual.    See  Ooodtitle  v.  Bailey,  2  Cowp.,  600. 

The  eflPect  of  a  release  is  to  relinquish  a  right,  and  that  a 
mere  contingent  right,  or  rather  possibility  of  right  may  be 
released,  is  shewn  every  day  in  the  release  of  dower  during 
coverture,  which  would  or  would  not  attach  if  she  should  or 
should  not  survive  her  husband.  It  is  laid  down  in  Com.  Dig. 
Belease,  (B.  3,)  that  a  possibility  upon  a  condition  broken  or  on  a 
contingency  may  be  released,  and  the  existence  of  an  interme- 
diate estate  will  not  prevent  the  operation  of  a  release ;  if  a  lease 
be  for  life,  or  for  years,  remainder  for  life,  the  lessor  may  release 
to  him  in  remainder.  So  (C.  1,)  if  the  lessor  grants  the  rever- 
sion after  an  estate  for  life  or  years  to  another  for  life  he  may 
release  to  the  grantee,  and,  in  Slieppard'a  Touchstone,  322, 
possibilities  of  land,  &c.,  if  they  be  near,  and  common  possi- 
bilities, albeit  they  be  not  grantable  over  to  another, 
j^et  they  may  be  released  to  him  that  has  the  present  estate 
in  the  land ;  an*!,  in  Cruise  Dig,  Deed,  ch.  6,  he  says  it  is  a 
rule  of  law  that  no  possibility,  right,  title,  or  thing  in  action 
shall  be  granted  to  a  stranger,  for  that  would  be  the  occasion 
of  multiplying  suits,  and,  in  sub-section  39,  all  rights,  title  and 
action  may,  however,  be  released  to  the  terre-tenant  for  secur- 
ing his  repose  and  quiet  and  for  avoiding  suits.  Therefore  a 
right  or  title  may  be  released  in  five  ways.  The  first  he 
alludes  to  is  to  the  tenant  of  the  freehold  in  fact  or  in  law 
which  may  be  without  any  privit3^  Sec  also  Co.  Litt,  sec. 
447.  In  Lampet's  case,  10  Coke.  46,  which  was  that  of  an 
executory  devise,  the  subject  was  fully  discussed,  and  it  was 


Digiti 


ized  by  Google 


APRIL,    1881.  299 

held  that,  though  such  an  interest  could  not  be  conveyed  to  a 
stranger  during  the  life  of  the  first  devisee,  it  might  be 
extinguished  by  grant  or  release  to  him  in  possession;  the 
executory  devise  was  to  a  woman  who  afterwards  married  and 
the  release  by  her  an(J  her  husband  as  here.  And  in  Tluyrnas  v. 
Freeman,  2  VeVn.,  363,  the  conveyance  also  was  by  a  married 
woman  and  her  husband  of  her  interest.  The  Lord  Keeper 
said,  "  It  is  a  notion  that  has  obtained  at  law  that  a  pos- 
bibility  is  not  assignable,  but  no  reason  for  it  if  res  Integra  ; 
for  the  law  is  not  so  unreasonable  but  to  allow  it  may  be 
released.  The  law  holds  it  to  be  unreasonable  that  there 
should  be  an  encumbrance  on  a  man's  estate  that  can  no  way 
be  discharged,  and,  therefore,  doth  allow  that  a  possibility  may 
be  released." 

As  to  the  release  of  a  married  woman  made  by  her  hus- 
band and  herself  being  binding  on  her,  if  any  doubt  existed  it 
would  have  been  removed  by  chapter  77  of  the  Revised 
Statutes,  which  enacts  that  any  deed  made  by  her  jointly 
with  her  husband  of  estates  to  which  she  is  entitled  or  may 
have  any  present  or  future  interest  whether  in  her  own  right 
or  by  way  of  dower  or  otherwise,  shall  have  the  same  efiect 
as  if  made  by  an  unmarried  woman,  if  acknowledged  by  her 
before  a  Judge  or  Justice  of  the  Peace  as  her  free  act,  as  was 
the  case  here. 

At  the  time  this  action  was  brought  the  title  was  in  the 
plaintiff  and  he  was  entitled  to  the  possession,  the  defendants 
having  previously  divested  themselves  of  all  interest  in  the 
land  in  question.  Judgment  will,  therefore,  be  for  the  plaintiff 
with  costs. 
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CALDWELL    v.    STADACONA    INSURANCE   CO, 

Am  application  to  amend  after  argument  and  Jud^nnont  on  a  demnrra^  stands  In  a  different 
position  from  one  made  before,  and  the  applicant,  (defendant,)  should  make  It  appear  brafida- 
vit  that  the  defence  proposed  to  be  pleaded  is  founded  on  fact.  Where  this  was  not  doDe,  and 
the  pleas  which  it  was  proposed  to  add  were  clearlj  demurrable,  the  Court  afllnned  the  order 
of  a  Judge  at  Chambers  refusing  leave  to  amend. 

This  was  an  appeal  from  a  decision  of  the  Chief  Justice  at 
Chambers  refusing  to  allow  an  amendment  by  adding  pleas 
after  decision  on  a  demurrer.  The  pleas,  demurrer  and  deci- 
sion of  the  Court  are  given  in  1  RasseU  &  Gddert,  259.  The 
cause  was  argued  February  17th,  1881,  before  Ritchie,  E.  J., 
DesBarres,  McDonald  and  James,  JJ. 

Ritchie,  Q.  C. — The  pleas  we  wish  to  copy  are  the  same  as 
those  previously  pleaded,  and  raise  the  same  defence.  The 
question  whether  or  not  we  are  entitled  to  the  amendment  is 
a  very  material  one  because  if  amendments  cannot  be  had  after 
a  demurrer  there  will  be  many  more  demurrers.  We  claim 
that  we  are  absolutely  entitled  to  the  amendment  under  sec- 
tion 191  of  the  Practice  Act  as  an  amendment  necessary  to 
determine  the  real  matter  in  controversy  between  the  parties. 
We  claim  also  that,  apart  from  our  being  absolutely  entitled 
to  the  amendment  as  matter  of  law,  the  Judge,  if  he  had  a  dis- 
cretion, did  not  exercise  it  but  was  misled.  All  the  cases 
cited  by  the  Judge  are  old,  showing  that  he  did  not  apprehend 
the  effect  of  the  new  rule  introduced  by  the  section  in  the 
Practice  act,  which  is  the  same  as  the  new  English  act* 
Harrison's  Com.  Law  Proc.  Act,  321.  Brennan  v.  Howard, 
1  Hurlstone  &  Norman,  138.  Even  in  a  case  of  hardship  we 
are  entitled  to  amendment.  (KiTCHiE,  E.  J. — If  two  parties 
enter  into  an  agrcQment  that  a  certain  thing  is  to  be  done  by 
a  particular  day  and  it  is  not  done,  can  there  be  any  hardship 
in  permitting  the  fact  to  be  pleaded  ?)  The  question  of  hard- 
ship, even  if  it  exists,  amounts  to  nothing.  6  El.  A  BL,  263. 
In  this  case  the  plea  was  amended  on  their  own  motion  at  the 
argument.  14  C,  A,  K.  S.,  374.  This^  was  a  question  of  waiver 
on  promissory  note,  and  it  was  held  that,  if  necessary,  the 
Court  was  not  only  able  but  bound  to  amend.  9  C,  B,,  N,  S., 
370.  Here  an  error  was  made  in  the  statement  of  a  contract 
and  it  was  held  to  be  clearly  the  duty  of  the  Judge  to  make 
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an  amendment  to  determine  the  question  in  controversy; 
also  that  the  Judge  had  no  discretion.  Si  U.  C,  Q.  J5.,  381 ; 
Action  on  promissory  note,  defence  usury;  Held  that  the 
Judge  was  bound  to  permit  amendment  to  determine  the 
qiiestion  in  controversy.  This  was  a  hard  case.  If  the 
amendment  was  necessary  it  is  imperative  that  it  should 
be  made. 

Meagher,  contra. — One  fact  has  been  kept  out  of  sight 
The  policy  was  kept  in  the  possession  of  the  defendants  who 
refused  to  give  it  to  us  to  enable  us  to  bring  the  action,  until 
compelled  to  give  it  to  us  by  a  notice  to  produce. 

I  don't  think  a  single  case  can  be  found  in  the  English 
books  where,  after  judgment  on  demurrer,  the  party  has  been 
allowed  to  amend.  (Ritchie,  E.  J. — I  think  it  is  all  the  other 
way.  Leave  to  amend  is  a  matter  of  course.)  The  first  case 
I  will  call  attention  to  is  7  C.  J5:,  783,  where  it  is  held  that 
the  application  to  amend  after  judgment  is  too  late.  10 
A,  &  E.y  640.  In  this  case  there  was  a  demurrer  to  a  plea 
and  judgment  was  for  plaintiff.  An  application  was  then 
made  to  amend  which  was  refused  as  being  made  after 
judgment.  (Ritchie,  E.  J. — Until  the  amendment  in  the 
Practice  act  the  Court  had  no  power  to  allow  amendments  after 
argument.)  The  application  could  have  been  made  at  any 
time  before  judgment  and  could  not  then  have  been  resisted. 

In  the  Bank  of  Nova  Scotia  v.  Chipman  the  Chief  Justice 
refused  to  allow  the  amendment  asked  and  the  Court  refused 
to  review  it.  In  S  DowL,  83,  the  Court  refused  to  allow  a 
demurrer  to  be  withdrawn  and  the  general  issue  pleaded  and 
gave  judgment  for  plaintiff.  No  case  has  been  cited  to  show 
that  an  amendment  has  been  allowed  after  judgment  on  a 
demurrer.  I  have  shewn  a  consistent  practice,  and  it  is  for 
the  other  side  to  show  that  the  practice  has  been  abrogated. 
Our  statute  must  be  read  in  the  light  of  the  cases.  If  it  was 
intended  differently  it  should  have  been  distinctly  stated. 
S  B.  Jk  P.,  11.  The  general  rule  is  that  after  argument 
amendments  are  not  allowed.  £  B.  <fc.P.,  482.  In  this  case 
an  application  to  amend  before  judgment  was  refused. 
17  U.  C.  Q.  B.,  228.  This  was  in  1859,  and  the  Common  Law 
Proc.  Act  was  passed  there  three  years  previously.  The  sec- 
tion in  regard  to  amendment  is  the  same  as  our  own.    In  that 


Digiti 


ized  by  Google 


302    CALDWELL  u  STADACONA  INSURANCE  CO. 

case  the  Court  held  that  the  amendment  was  properly  refused. 
^  U,  a  Q.  A,  404 ;  12  U.  C.  Q.  J5.,  404  ;  12  U.  C.  Q.  B„  652. 
After  judgment  on  demurrer  the  rule  is  never  to  allow  an 
amendment.  15  C.  B.,  192,  is  also  on  the  subject  of  amend- 
ment. Ch.  ArGh„  932,  933  ;  9  Exck,  7G2.  This  was  decided 
in  1854,  the  very  year  when  the  section  of  the  act  came  into 
force.  The  ruling  was  that  it  was  not  compulsory  on  the 
Court  to  allow  an  amendment.  I  don't  question  the  dircre- 
tion  of  the  Court,  but  the  cases  show  that  they,  as  a  rule, 
refrain  from  exercising  it.  In  10  Exck.,  906»  the  amendment 
was  obtained  and  affirmed,  but  the  Court  said  that  whether 
the  discretion  was  rightly  or  wrongly  exercised  they  could 
not  interfere.  1  F,  S  F.,  303.  In  this  case  the  amendment 
was  refused.  The  amended  pleas  themselves  are  demurrable: 
They  answer  the  whole  of  the  declaration  which  contains  a 
count  for  trover. 

Rigby,  Q.  C,  (with  Meagher). — There  was  no  direct  statement 
in  the  affidavit  that  the  amendment  was  necessary.  There 
should  have  been  some  fact  before  the  Judge.  The  Court  can- 
not look  at  the  record  because  the  motion  is  based  solely  on  the 
affidavit.  It  is  necessary  that  merits  should  be  shewn  to  justify 
the  amendment.  In  the  case  12  U.  G.  Q,  B.,  652,  Judge  Draper 
quotes  1  Bing,  N.  (7.,  481,  to  the  effect  that  after  argument  on 
demurrer  there  should  be  at  least  a  distinct  affidavit  of  meiits. 
In  the  present  case  the  Court  has  no  means  of  knowing 
whether  the  amendment  was  necessary  to  determine  the 
question  in  issue  or  not.  The  cases  are  collected  in  Day's 
Com,  Law  Proc.  Act,  216. 

Ritchie,  Q.  C,  in  reply. — The  way  in  which  the  policy 
came  into  our  hands  is  explained.  It  was  issued  in  the  ordi- 
nary way,  brought  back  and  cancelled.  We  were  not  bound  to 
amend  merely  because  plaintiffs  counsel  thought  our  pleas  bad. 
All  the  cases  cited  are  previous  to  the  act  After  the  act 
amendments  seem  to  have  been  allowed  as  a  matter  of  course. 
The  fact  that  there  are  no  cases  reported  subsequently  to  the 
act  is  an  indication  of  this.  The  cases  in  15  0.  B,  and  9  Exdu 
did  not  come  within  the  purview  of  the  act.  In  the  case 
17  U.  C.  Q.  B,  there  is  no  reference  to  the  act,  which  does  not 
appear  to  have  been  in  force.    (Meagher, — There  is  no  doubt 
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it  was  in  force.  Ritchie,  E.  J. — I  think  so.)  The  point  that 
the  proposed  plea  was  demurrable  is  not  good  as  it  was  only  a 
draft  of  the  plea.  It  was  only  to  give  an  idea  of  the  pleas.  We 
were  not  bound  to  plead  in  those  precise  words.  As  to  the 
affidavit  we  were  not  bound  to  swear  to  merits.  The  other 
party  might  come  in  and  contradict  my  aflidavit.  (Ritchie,  E.J. 
— You  might  have  stated  that  the  action  was  brought  beyond 
the  time  allowed  in  the  policy.  If  you  had  brought  the  case 
within  the  statute  I  think  the  Judge  would  have  been  com- 
pelled to  allow  the  amendment,  and  if  he  did  not  do  so  this 
Court  would  have  done  it.  I  only  speak  of  amendments 
generally.  You  must  show  two  facts, — the  condition  in  the 
policy  and  its  violation.)  It  was  an  original  defence.  It 
appears  by  the  pleas  and  I  have  sworn  it  was  material. 
(Ritchie.  E.  J. — You  must  satisfy  the  Judge  it  is  not  a  mere 
matter  of  delay.)  I  have  made  the  ordinary  affidavit  on 
which  an  amendment  is  granted.  (Ritchie,  E.  J. — You  are 
not  applying  for  an  ordinary  amendment  but  for  an  amend- 
ment under  a  statute  which  you  say  and  I  think  makes  it 
compulsory  upon  the  Judge.) 

Ritchie,  E.  J.,  now,  (April  5th,  1881,)  delivered  the  judg- 
ment of  the  Court: — 

While  the  Courts  have  seldom  allowed  amendments  after 
a  judgment  on  a  demurrer,  yet,  if  an  amendment  were  never 
allowed  in  such  a  case,  it  is  evident  that  a  great  injustice 
might  be  the  result  where,  for  instance,  what  would  constitute 
a  good  defence  was  inartificially  pleaded,  which  seems  to  have 
been  the  case  here.  But  an  application  made  after  argument 
and  judgment  stands  in  a  different  position  from  one  made 
before.  In  consequence  of  the  demurrer  the  plaintiffs  have 
been  already  delayed.  To  obtain  leave  to  amend  after  judgment, 
the  defendants  should  have  made  it  appear  by  affidavit  that 
the  defence  proposed  to  be  pleaded  was  founded  on  fact.  This 
was  not  done ;  in  addition  to  which  the  pleas,  as  proposed  to 
be  pleaded  were  clearly  demurrable.  On  these  grounds, 
therefore,  I  think  the  amendment  should  not  have  been 
allowed,  thereby  further  delaying  the  plaintiff. 

In  Bramah  v.  Roberts,  1  Bing.  N.  C,  469,  Tyndall,  C.  J., 
states  the  general  rule  to  be  that  "  an  amendment  will  not  be 
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allowed  after  judgment  on  demurrer,"  and  that  "if  a  party 
rests  his  case  on  a  point  of  law  on,  the  record  he  must  stand 
or  fall  upon  the  point  so  raised ;"  but  he  goes  on  to  say, 
'•'  although  there  are  excepted  cases  which  will  always  be 
attended  to,  I  should  expect  after  an  argument  had  been  heard 
and  judgment  given  for  the  plaintiff,  at  least  a  distinct  affi- 
davit of  merits  from  those  who  make  the  application."  In 
Maxwell  v.  Raiuaon,  1  U.  C.  Q.  B.,  281,  damages  had  been 
assessed  subject  to  a  demurrer,  which  was  decided  and  judg- 
ment given  sustaining  the  demurrer.  Robinson,  C.  J.,  said; 
"  We  have  determined  in  other  cases  that  it  is  not  an  unsur- 
mountable  objection  that  there  has  been  judgment  given, 
though  in  England  they  seem  rarely,  if  ever,  to  allow  an 
amendment  after  trial  and  jndg^nent  on  demurrer.  So  in 
Hamilton  v.  Davis  et  al.,  in  same  vol.,  page  256,  the  Chief 
Justice  said, — (there  had  been  judgment  on  demurrer  after 
argument,)  "  we  think  this  is  not  a  case  in  which  the  defend- 
ants are  shut  out  from  a  substantial  defence  by  their  informal 
pleading,"  and  the  Court  gave  leave  to  amend. 

On  the  authority  of  these  two  cases,  I  think  that  even 
after  judgment  on  demurrer  the  Court  have  power  to  allow  an 
amendment  where,  otherwise,  a  party  would  be  deprived  of 
setting  up  a  good  defence,  but  to  entitle  him  to  it  he  must 
make  a  strong  case  on  affidavit,  shewing  that  he  has  a  good 
defence,  &c.,  upon  the  merits  of  which  the  judgment  would 
shut  him  out.  This  has  not  been  done  by  these  defendants. 
The  appeal  should,  therefore,  be  discharged  and  the  order  of 
the  Chief  Justice  affinned. 

I  notice  in  a  case  just  decided  and  reported  in  the  Times, 
the  Queen,  on  the  prosecution  of  Bradlaugh  v;  Lister  et  oZ., 
for  libel,  where  the  pleas  were  demurred  to,  after  argument 
and  judgment  given  sustaining  the  demurrer,  the  Court 
allowed  the  defendants  to  amend,  and  there  the  Ju^dge  before 
giving  judgment  gave  a  pretty  strong  indication  of  what 
their  decision  would  be,  and  the  plaintiff's  counsel  had  pre- 
viously offered  to  withdraw  the  demurrer  if.  the  objection  to 
the  plea  was  removed. 
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THE   QUEEN    v.   TOBIN. 

?R0CitBDiKG8  wen  had  before  the  Deputy  CommiMioner  of  Mines  at  Halifax  to  obtain  the 
forfeiture  of  a  mining  property'  at  Montague  owned  by  the  defendant  The  defendant 
resided  at  Londonderry  and  bad  agents  at  Montague,  but  no  service  of  notice  was  made  on 
either  him  or  them,  and  neither  he  nor  they  knew  anything  of  the  proceedings  until  after  the 
areas  were  forfeited.  The  notice  was  posted  by  a  person  who  appeared  to  be  interested  in 
prucurins:  the  forfeiture  and  who  swers  that  neither  Tobin  nor  any  agent  or  person  employed 
uu  the  premises  could  be  found  in  the  dittrict^  on  whom  personal  ssrvice  could  be  made.  The 
matter  being  brought  up  by  certiorari, 

Held  tliat,  in  order  to  dispense  with  personal  service  evidence  should  have  been  given  of 
»  bona  jute  search  or  that  defendant  was  eut  of  the  Province. 

The  parties  applying  for  the  forfeiture  entitled  the  process  below  "  the  Queen  v*  Tobin.*' 
Heldj  that  the  applicant  had  a  right  to  use  the  same  title  in  the  subsequent  proceedings 

in  this  Court. 

A  rule  was  granted  to  oompel  the  parties  sustaining  the  forfeiture  to  file  their  affidavits  on 

*  day  previous  to  the  hearing,  to  be  named  by  the  Court. 

This  matter  came  before  the  Court  by  writ  of  certiorari, 
bringing  up  a  decision  of  the  Deputy  Gold  Commissioner 
setting  a-side  a  mining  lease  in  Montague  Gold  District  on  the 
ground  that  the  work  had  been  abandoned  for  one  year.  On 
motion  day..  January  10th,  1881,  before  Sir  Wm.  Young,  C.  J., 
and  DiisBARRKS,  McDoxald,  Smith,  James  and  Weatherbe, 
JJ.. 

Eaton  moved  for  an  order  that  the  parties  sustaining  the 
forfeiture  should  file  their  affidavits  within  a  time  to  be 
limited  by  the  Court,  citing  Chittys  Ardibold,  1586,  and 
1  Tidd,  501. 

The  motion  wan  renewed  January  14th,  and  /  Chitty's 
Arch,  was  cited 

Weatherbe,  J. — I  think  you  shonld  wait  until  you  come 
nearer  the  cause. 

Ritchie^  Q.  C. — ^The  question  is  new.  I  don't  remember  it 
to  have  been  raised  before  and  it  has  not  beeu  the  practice  of 
the  Court  I  don't  think  it  should  be  applied  to  every  case, 
and  the  onus  of  shewing  that  this  is  a  proper  case  should  be 
thrown  on  the  party  applying. 

Eaton.— It  is  to  determine  the  title  to  a  very  valuable 
property.  The  question  is  as  to  the  forfeiture  of  certain 
gold  mining  areas. 

Sir  Wm.  Young,  C.  J.— I  think  the  request  is  a  reason- 
able one. 
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Weatherbe,  J. — I  think  so  too.  but  I  think  5'ou  ought 
not  to  have  the  papers  until  you  come  nearer  the  case. 
Rule  to  be  granted  on  a  day  to  be  fixed. 

The  matter  now,  (March  loth,  1881,)  came  before  the 
Court,  composed  of  McDonald,  Smith,  James  and  Weatherbe, 
J  J. 

RMile,  Q,  (7.,  took  the  objection  that  ihp  rule  nisi  anJ 
affidavits  were  wrongly  headed  being  in  the  name  of  the 
Queen  instead  of  in  the  matter  of  the  forfeiture  of  lease 
109  Montague  Gold  District  There  was  no  pretence  for 
bringing  in  the  name  of  the  Queen.  It  might  as  well  he  Kelbj 
V.  Tobin  or  Sraith  v.  Tohin.  Cites  chapter  9,  Itevised  Statutts, 
sections  109,  111. 

Eaton. — The  whole  cause  was  removed  into  this  Court 
when  the  rule  was  taken  and  the  affidavits  made.  The 
affidavit  on  which  the  certiorari  was  granted  must  not  be 
headed  but  after  the  proceedings  are  removed  the  affidavits 
may  be  headed.  In  heading  the  affidavits  we  have  headed  them 
the  same  as  the  Deputy  Commissioner  did  below.  Kelly  had 
no  jurisdiction  to  investigate  or  decide  upon  the  application 
for  forfeiture  of  the  lease  or  to  give  judgment.  Sections 
G7,  68,  69,  chapter  i),  R.  S,  The  meaning  of  these  sections 
must  be  that  the  deputy  commissioners  in  outlying  districts 
should  hear  cases  and  that  the  appeals,  if  any,  should  go  to 
the  Commissioner  of  Mines  at  Halifax.  The  evidence  did  not 
give  him  jurisdiction.  At  the  very  time  the  notice  was  posted 
Kennedy  and  Weston  were  in  charge  of  the  premises  as 
Tobin  s  agents.  They  held  a  sub-lease.  Stuart  knew  it  when 
he  wrote  Tobin.  He  said  Kennedy  and  Weston  had  stopped 
working  and  Tobin  had  better  let  him  have  a  lease.  If 
defendant  had  been  brought  there  at  the  trial  he  could  have 
shown  that  he  hail  performed  a  large  amount  of  work,  which 
would  have  given  him  part  of  the  property.  Cites  section 
31,  acts  1875,  chapter  11.  (McDonald,  J. — I  don't  see  why 
they  did  not  serve  the  notice  upon  him.  They  d(m't  pretend 
to  say  they  did  not  know  where  he  was.  Weatherbe,  J.— 
What  atithority  had  the  Deputy  to  act  outside  of  his  dis- 
trict?) I  know  of  none.  (Weatherbe,  J. — There  is  no 
evidence  that  Tobin  could  not  be  found.) 
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As  to  heading  of  the  papers,  Eaton  cites  Crawley  v. 
An  demon,  1  Nova  Scotia  Decisions,  385. 

We  object  to  the  admission  of  the  affidavit  of  Charles  Ford, 
and  also  to  these  parties  opposing  this  application.  The  con- 
tents of  Ford's  affidavit  should  not  be  admitted  to  bolster  up 
his  evidence. 

Ritcftie,  Q.  0. — The  question  is  whether  the  forfeiture  was 
regular,  and  whether  the  Judge  had  sufficic^nt  evidence  before 
him. 

As  regards  the  jurisdiction  of  the  Deputy  Commissioner, 
he  is  at  liberty  to  appoint  time  and  place,  and  is  not  bound  to 
act  only  in  his  district.  His  acts  must  be  presumed  to  be 
regular  until  the  contrary  is  proved.  (Weatherbe,  J. — To  be 
a  good  record  it  must  appear  on  the  face  of  it  to  have  beea 
done  within  his  district.  There  was  no  notice  to  Tobin  to 
appear  before  the  Deputy  Commissioner  of  Montague  Gohl 
l^istrict.)  There  is  no  evidence  here  that  Kelly  is  Deputy 
Commissioner  of  Mines.  (Weatherbe,  J. — The  proceedings 
are  commenced  under  schedule  E.,  which  only  applies  to  the 
Mines  Office  at  Halifax.  Mr.  Kelly  himself  must  have 
thought  that  he  was  acting  as  Deputy  Commissioner  of  Mines.) 
I  think  it  must  be  assumed  that  he  acted  as  Deputy  Commis- 
sioner for  the  district  I  think  there  is  no  obligation  to  «end 
a  notice  to  the  party.  The  commissioner  need  only  Jiave 
evidence  before  hiu)  to  reasonably  satisfy  him  that  the  notice 
was  posted.  (McDonald,  J. — There  must  be  efforts  made  to 
effect  service.  For  all  that  appears  to  the  contrary  the  parties 
niay  have  merely  gone  away  to  their  dinner.  Weatherbe,  J. 
— The  witness  sweai's  that  no  one  could  be  found  on  whom 
service  could  be  effected.  That  is  an  inference  for  the  Judge. 
The  witness  should  swear  to  the  facts  and  should  satisfy  the 
Judge  that  a  sufficient  search  has  been  ipade  before  the  sei- 
vice  by  posting  is  authorized.  It  should  be  shown  that  tliere 
was  an  agent  there.  It  seems  to  me  that  the  whole  transac- 
tion is  of  a  character  to  require  an  expression  from  the  Court. 
James,  J. — Where  the  powers  are  so  great  I  think  there 
should  be  conclusive  evidence  before  the  Judge.  Weathekbe, 
J. — I  do  not  go  so  far,  but  I  think  there  should  be  some  evi- 
dence from  w^hich  the  Judge  coiild  draw  a  conclusion.  Here 
there  is  none.) 
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James,  J.,  now,  (April  5th,  1881,)  delivered  the  judgment 
of  the  Court : —  . 

This  is  a  motion  for  a  rule  to  make  absolute  a  rule  nm 
previously  obtained  to  »ot  aside  and  annul  a  judprment  of 
forfeiture  of  certain  gold  mining  areas  in  Montague  gold 
mining  district,  passed -by  John  Kelly,  Esquire,  Deputy  Com- 
missioner of  Mines  for  that  district,  under  and  by  virtue  of 
chapter  9,  sections  67  and  68  of  the  Revised  Statutes. 

A  preliminary  objection  was  taken  at  the  argument  that 
the  proceedings  were  improperly  headed,  inasmuch  as  there 
wa«j  no  such  case  as  "  The  Queen  v.  Tobin"  but,  it  appearing 
that  this  title  had  been  given  to  the  proceedings  in  the 
Court  below,  it  was  considered  that  the,  appellant  had  a  right 
to  use  it  in  the  subsequent  proceedings  in  tbi»  Court,  This 
disposes  of  the  sepai-ate  application  by  Mr.  Ritchie  to  quash 
the  writ  of  certiorari  on  that  ground.  The  rale  nisi  was  a3 
follows  : 

'*  On  hearing  read  the  affidavit  of  James  Tobin,  the  above- 
named  defendant,  with  the  several  exhibits  thereto  annexed, 
the  affidavit  of  John  Kelly,  Deputy  Commissioner  of  Mines 
for  the  District  of  Montague,  the  affidavits  of  George  K. 
Roome,  Peter  Kennedy  and  Asel  Whiston,and  the  affidavit  of 
Brenton  H.  E^ton,  with  the  several  exhibits  thereto  annexed, 
the  writ  of  certiorari  issued  out  of  this  Honourable  Court  on 
the  loth  day  of  September,  A.  D.  1880,  at  the  instance  of 
said  James  Tobin,  direcled  to  the  said  John  Kelly,  with  the 
return  endorsed  thereon  by  the  said  Kelly,  and  the  docu- 
ments returned  therewith,  and,  on  motion  : 

"  It  is  ordered  that  the  judgment  of  forfeiture  given  and 
signed  by  said  John  Kelly,  dated  the  12th  day  of  August, 
A.  D.  1880,  and  annexed  to  said  writ  of  certioraii,  declaring 
the  mining  areas  mentioned  in  lease  No.  109,  Montague  Gold 
District,  to  be  forfeited,  be  set  aside  and  annulled  on  the  fol- 
lowing grounds : — 

"  1.  Because  the  said  John  Kelly  had  no  jurisdiction  to 
investigate  or  decide  upon  the  application  for  forfeiture  of 
said  lease,  nor  to  give  said  judgment. 

"  2.  Because  the  notice  alleged  to  have  been  posted  on  one 
of  the  areas  contained  in  said  lease  is  not  in  the  form  required 
by  the  statute. 
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*"  3.  Because  the  cTidence  was  not  sufBcient  to  warrant  said 
judgrnent  of  forfeiture. 

"  4.  Because  said  notice  of  forfeiture  was  not  served  or 
posted  aft  required  by  statute,  and  was  not  served  on  the 
agent  of  the  defendant  then  residing  in  said  district  and 
having  charge  of  fiaid  areas. 

"  5.  Because  defendant  had  performed  a  large  amount  of 
work  on  said  areas,  and  was  entitled  to  hold  them,  or  a  part 
of  them. 

**  6.  Because  said  judgment  is  against  law,  and  not  sup- 
ported or  warranted  by  th«  evidence. 

"  7.  Because  said  defendant  was  not  personally  served  with 
«aid  notice;  Unless  cause  to  the  contrary  be  shewn  before 
this  Court  on  the  fourteenth  day  of  December  next,  or  so 
fioon  thereafter  as  the  said  Court  shall  be  at  leisure  to  hear 
the  same.** 

The  first  objection  to  the  jurisdiction  of  the  Deputy  Com- 
missioner was  based  upon  the  fact  that  the  adjudication  was 
made  in  the  etty  of  Halifax,  which,  it  was  alleged,  was  not 
included  in  the  district  of  Montague,  and  that  the  commis- 
sioner had  no  jurisdiction  outside  of  the  proclaimed  limits  of 
the  gold  district.  It  was  also  argued  that,  although  Mr. 
Kelly  is  Deputy  Commissioner  of  Mines  for  the  whole 
province  as  well  as  specially  for  Montague  district,  he  has 
not,  as  Deputy  Commissioner  for  the  province,  jurisdiction 
under  this  section,  (s.  67,)  to  adjudicate  in  the  forfeiture  of  a 
lease,  ina^imuch  as  the  judicial  power  of  the  commissioner 
could  not  be  exercised  by  a  deputy  without  express  authoriza- 
tion contained  in  the  act. 

It  is  not  necessary  to  give  any  decision  on  these  two 
grounds  of  contention,  as  the  forfeiture  must  be  annulled  on 
other  and  more  substantial  grounds. 

It  appears  by  the  affidavits,  to  which  I  need  but  briefly 
refer,  that  the  applicant  James  Tobin  was  the  lessee  under 
the  Crown  of  ten  acres  in  the  Montague  district  under  lease 
No.  109;  that  on  the  13th  September,  1880,  he  learned  for 
the  first  time  that  these  areas  had  been  on  that  day  declared 
foif eited  as  an  abandoned  claim ;  that  he  had  had  no  previous 
knowledge  of  any   proceedings  to    forfeit  the  lease;    that 
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within  a  year  before  tlie  forfeiture  he  and  others  under  him 
had  performed  a  large  amount  of  work  upon  the  area^  and 
that  he  had  endeavored  to  file  returns  of  the  work  done  on  the 
aiea,  but,  owing  to  some  misunderstanding,  no  returns  were 
in  fact  sent  in  as  required  by  law,  whereby  the  lease  became 
liable  to  forfeiture  ;  that  on  leaving  the  mine  in  the  fall  of 
1879  to  reside  at  his  home  in  Londonderry  he  left  an  agent  at 
Montague  wlio  resi<led  there,  and  who  was  then  actually 
working  on  the  property  ;  that  the  property  was  suppose«l  to 
be  very  valuable,  and  that  he  was  endeavoring  to  sell  it  up 
to  the  date  of  the  forfeiture,  and  actually  leased  it,  six  wetks 
after  tl  e  application  for  forfeiture,  to  one  G.  W.  Stuart,  who 
knew  of  the  application  but  did  not  inform  him  and  who 
applied  for  it  as  soon  as  it  was  declared  forfeited.  That  he 
might  easily  have  been  found  at  his  home  in  Londonderry 
and  that  his  agents  and  his  servants  at  Montague  could  easily 
have  been  ascertained  and  notice  served  on  him  or  them  if 
there  had  been  any  desire  to  serve  hin^  on  the  part  of  those 
entrusted  with  that  duty  is  beyond  any  doubt.  But  none  of 
them  received  any  notice  nor  saw  any  notice  posted  on  the 
premises,  although  Tobin  was  on  the  premises  in  the  same 
month  in  which  they  were  forfeited  ;  nor  had  he  or  they  any 
knowledge  of  the  foifeiture  until  after  the  transaction. 

It  is  a  highhanded  act,  quite  alien  from  the  spirit  of  our 
laws,  to  adjudicate  upon  a  man's  rights  and  deprive  him  of 
what  he  believes  to  be  his  property,  without  notice  ami  a  fair 
opportunity  to  defend  his  rights,  and  if  the  proceedings  before 
the  commissioner  in  this  case,  (which  have  been  returned  to 
us  under  writ  of  certiorari,)  do  not  disclose  that  all  the  pains 
were  taken  which  the  act  requires,  and  taken  in  good  faith, 
the  forfeiture  must  be  set  aside.  The  statute  requires  that 
the  Commissioner  or  Deput}'  Commissioner  of  mines  "shall 
cause  a  notice  in  the  form  of  schedule  E  to  be  pei*sonalIy 
served  upon  the  lessee  •  *  *  or  his  rfgent  or  person 
principally  employed  on  the  premises  leased,  (unless  no  person 
can  be  found  upon  whom  to  make  service,)  informing  him  of 
such  charge  and  appointing  a  time,  (noteless  than  thirty  days 
after  the  service  or  posting  of  such  notice,)  and  place  of 
investigating  the  same."  The  section  also  requires  the  notice 
to  be  posted  in  the  Commisssioner's  office,  which,  in  this  case, 
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appears  to  have  been  done,  as  required  by  the  wstatute.  With 
the  exception  of  the  evidence  of  this  requirement,  and  evi- 
dence of  the  returns  not  having  been  sent  in,  the  whole 
evidence  upon  which  the  Commissioner  acted  is  contained  in 
the  following  extract  from  the  minutes  of  proceedings  before 
us  : — 

Cause— The   Queen, 
v. 
James  Tobin. 

Lease  No.  109,  Montague  Gold  District. 

Charles  B.  Ford  of  Montague,  being  sworn,  says,  that  he 
did  on  the  eighth  day  of  July  last  past  post  in  a  conspicuous 
place  on  one  of  the  areas  contained  in  said  lease  a  notice  of 
which  the  notice  marked  *'  A  "  is  a  true  copy,  and  that  neither 
James  Tobin,  (the  above-named  lessee,)  nor  any  agent  or  person 
employed  on  the  premises  could  be  found  in  the  district  on 
whom  personal  service  could  be  made. 

Now  this  evidence  is  cleaily  insufficient.  The  statute 
requires  personal  service  when  the  lessee  can  be  found.  In 
order  to  comply  with  the  statute,  which,  however,  is  not  suffi- 
ciently guarded  in  a  matter  of  so  mucfi  consequence,  the 
commissioner  should  have  required  evidence  and  clear  and 
reliable  evidence,  that  bona  fide  search  had  been  made  for 
him,  or  that  he  was  out  of  the  Province,  or  some  other  suffi- 
cient reason  for  not  giving  him  personal  service.  Not  only  is 
all  this  wanting,  but  the  evidence  fails  entirely  to  show  or 
even  assert  that  he  could  not  be  found,  l»ut  only  that  he  could 
not  be  found  **  within  the  district."  He  may  have  been  in 
sight  of  the  witness  when  he  went  to  put  up  the  handbill, 
quite  consistently  with  this  evidence.  This  defect  in  the 
the  evidence  is  quite  sufficient  in  itself  to  vitiate  the  proceed- 
ings, for  it  is  only  when  personal  service  cannot  be  made  that 
posting  of  the  notice  is  required  or  can  be  of  any  avail. 

As  to  the  posting  of  the  notice,  the  evidence  is  scarcely 
more  satisfactory.  It  is  not  stated  that  more  than  one  copy 
was  put  up,  nor  is  it  stated  how  it  was  secured  or  how  long  it 
remained  there.  It  may  have  been  fastened  purposely  so  that 
it  would  be  blown  down  by  the  first  wind,  or  it  may  have 
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been  put  up  at  night  and  pulled  down  by  the  same  hand  Id 
half  an  hour. 

These  suggestions  may  seem  to  be  violent  and  improbable, 
but  they  are  not  at  alJ  so  when  we  consider  the  circumstances. 

If  an  officer  of  the  Department  or  any  really  disinterested 
and  reliable  person  had  been  entrusted  with  the  duty  assigned 
to  Ford,  Tobin  would  soon  have  been  found,  and,  if  not,  the 
notices  would  have  been  posted  bona  fide.  But  there  is  great 
reason  to  believe  that  the  person  sent  to  find  Tobin  or  put 
up  the  notice  was  an  interested  party.  He  appears  to  have 
given  the  information  leading  to  the  forfeiture  and  to  have 
been  desirous  of  getting  the  areas  forfeited,  in  order  to  pro- 
cure them  for  himself  or  his  friends.  He  was  the  very  last 
person  to  entrust  with  a  duty  of  this  kind.  Whether  Ford 
acted  bona  fide  or  not,  it  is  evident  that  there  was  a  scheme 
on  foot  to  conceal  the  application  for  forfeiture  from  Tobin 
and  fleece  him  out  of  his  rights. 

The  evidence  is  not,  perhaps,  sufficiently  strong  to  i-est 
my  judgment  on  the  ground  of  fraud  ;  but,  unless  improved 
legislation  takes  place,  or  at  least  improved  vigilance  in  the 
department,  we  may  expect  that  numerous  frauds  will  take 
place ;  in  fact  several  frauds  have, — as  appears  by  the  records 
of  this  Court, — already  taken  place  in  the  strusfgle  on  the 
part  of  speculators  to  acquire  specially  valuable  mining 
properties. 

In  my  opinion  the  rule  nisi  should  be  made  absolute  with 
costs  to  be  paid  by  the  parties  opposing. 

I  observe  with  satisfaction  that  this  application  is  sup- 
ported by  the  Deputy  Commissioner,  Mr.  Kelly,  whose  good 
faith  in  the  transaction  is  unquestionable. 
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OxB  Uoeber  conveyed  a  number  of  hones  and  colts  to  plaintiff  by  bill  of  sale  as  security 
for  an  allored  debt.  Plaintiff  exchanged  one  of  the  oolts  for  a  horse.  This  was  afterwards,  at 
plaiotlfTs  request,  exchanfl;ed  for  another  horse,  which  was  delivered  to  plaintiff,  but  plaintiff 
requested  Mosher  to  keep  hun.  He  did  so  and  fed  the  horse  with  the  hay  transferred  to  plain- 
ti£P  by  the  bill  of  sale.  The  Judge  of  the  County  Court  considered  the  evidence  of  the  debt 
which  formed  the  consideration  of  the  bill  of  sale,  unsatisfactory,  but  be  ne^tived  fraud  in 
the  transaction.  He  also  considered  that  the  estoppel  which  could  otheruMse  be  relied  on 
airainst  plaintiff  ceased  to  operate  after  notification  by  plaintiff  to  the  defendant  of  his  claim 
of  property  in  the  horse. 

Ueld^  that  the  decision. of  the  Judge  of  the  County  Court  for  plaintiff  must  be  affirmed. 
Per  DrsBarrbb,  J.,  that  the  evidence  of  the  dealings  between  defendant  and  plaintiff  did 
not  show  any  fraud  ;  per  Jasih,  J.,  that  there  waa  no  estoppel  at  any  stage  of  the  transac- 
tions :  per  McDoxALD,  J.,  that,  even  assuming  that  the  bill  of  sale  was  void,  the  horse  could  not 
be  levied  on,  as  it  had  never  been  the  property  of  Mosher,  but  was  the  property  of  the  plain- 
tiir,  however  obtained.) 

WKATHBasK,  J  ,  dvJbltante. 

Ingram  and  William  Mosher  being  indebted  to  the  plaintiff, 
conveyed  to  him,  by  a  registered  hill  of  sale,  several  horses  and 
cattle  and  a  quantity  of  hay,  as  security,  the  property  remain- 
ing in  Mosher's  possession.  The  bill  of  sale  made  it  lawful 
for  the  plaintiff  to  enter  Mosher's  premises  and  take  possession 
of  the  property  and  to  sell  it  towards  payment  of  the  debt. 
Some  time  after  the  exection  of  the  bill  of  sale  plaintiff  sold 
one  of  the  colts  and  exchanged  another  for  a  horse  which,  at 
plain tifi*s  request,  was  exchanged  for  a  larger  horse,  which 
Mosher  took  to  plaintiffs  residence  and  delivered  to  him. 
Plaintiff  requested  Mosher  to  take  the  horse  to  his  own  barn 
and  feed  him  with  the  hay  transferred  unrler  the  bill  of  sale. 
This  was  done,  and  the  horse  remained  in  Mosher's  possession 
several  months,  after  which  the  defendant,  the  sheriff  of 
Annapolis  County,  seized  the  animal  under  an  execution 
against  Mo.sher.  Before  the  sale,  plaintiff  asserted  his  claim 
and  forbade  the  sheriff  to  sell  it.  The  learned  Judge  of  the 
County  Court  for  district  number  three  decided  in  favor  of 
the  plaintiff  in  an  action  of  trover  for  the  horse,  and  an  appeal 
was  taken  from  his  judgment  to  this  Court. 

The  grounds  of  appeal  were  that  the  judgment  was 
against  law  and  evidence,  and  the  weight  6l  evidence,  that 
the  bill  of  sale  under  which  the  plaintiff  claimed  was  fraudu- 
lent, and  no  consideration  therefor  was  proved,  and  for  other 
grounds  that  appear  in  the  argument  of  counsel.    The  cause 
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was  argued,    February  1st,   1881,   before  DesBakres,  Mc- 
Donald, James  and  Weatherbe,  J  J. 

Riyby,  Q.  C,  in  support  of  rule  for  appeal,  cites  May  on 
Fraudulevt  Conveyances,  102;  ^  1\  R.,  587.  A  bill  of  sale 
without  possess'on  is  presumably  fraudulent.  Mosher  made 
a  formal  delivery  of  a  horse  in  the  name  of  the  whole  but 
retained  possession. 

Harrington,  contra. — The  appeal  was  taken  on  Gth  Jan., 
1880,  under  Act  of  1877,  chapter  G,  section  2-5,  which  gives  no 
appeal  in  matters  of  fact.  The  appeal  from  decisions  upon 
matters  of  fact  was  first  given  by  the  acts  of  1880,  chapter  2, 
section  99. 

R'^ifby,  Q,  C— The  act  of  1879,  ch.  20,  sec.  8,  which  makos 
it  competent  for  the  Judge  to  grant  appeals  in  all  cases  was  in 
force,  and  applies. 

Harrington. — That  only  refeis  to  the  amount.  There  was 
a  question  as  to  appeals  under  .?40.  The  granting  of  appeals 
in  matters  of  fact  required  special  legislation. 

Righy,  Q.  C. — The  act  of  1879,  sec.  G,  further  amends  the 
act  of  1877  by  granting  appeals  in  matters  of  fact.  The 
transaction  is  not  such  a  one  as  would  happen  between  honest 
men  of  business.  The  mortgagee  had  the  legal  property  and 
right  to  possession,  but  upon  trust  to  sell- and  not  to  exchange, 
so  that,  when  he  exchanged,  no  property  passetl  in  the  horse 
obtained  in  exchange.  (DesBarres,  J. — The  circurastancos 
are  very  strong  to  shew  fraud.  The  natural  inference  would 
be  that  the  property  was  that  of  Mosher.)  Afay,  p.  73,  shows 
tliat  a  fraudulent  intention  to  which  the  purchaser  is  a  party 
will  override  all  consideration.  In  these  cases  there  was  no 
absolute  evidence  of  fraud  b»it  it  was  gathered  from  sur- 
roundinir  circumstances.  I  think  the  evidence  of  a  secret 
trust  here  is  conclusive.  (Weatherbe,  J. — If,  in  consequence 
of  the  conduct  of  the  owner,  it  might  have  reastmably  been 
considered  that  the  property  was  in  Mosher,  the  law  is  dis- 
tinct that  the  real  owner  would  be  estopped  from  setting  up 
his  ownership.  If  the  Judge  had  distinctly  found  the  facts 
we  could  have  no  difficulty.) 

Harrington. — It  may  be  from  the  facts  of  the  case  that 
the  plaintiff  would  be  estopped,  but  the  statement  made  to 
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the  purchaser,  disabusing  his  mind  as  to  the  ownership,  brings 
the  question  after  all  down  to  whether  there  is  an  estoppel ; 
it  is  for  the  Court  now  to  say  whether  there  was  an  estoppel. 
That  is  an  inference  of  law.  The  jury  may  find  the  facts. 
The  Judge  has  found  the  facts  for  the  plaintiff.  (Weatherbe, 
J. — With  the  exception  of  facts  which  he  seems  to  have  con- 
sidered himself  precluded  from  considering.)  The  way  I  read 
it  is  that  there  could  have  been  no  doubt  upon  the  mind  of 
the  sheriff  as  to  the  ownership.  It  makfs  no  difference  which 
way  the  Judge  has  found.  I  am  prepared  to  show  that  there 
was  no  estoppel.  Surely  that  is  open  to  me.  EihiMvch  v.  Har- 
hen,  2  T.  R.,  587,  is  the  strongest  case,  but,  though  not  overruled, 
it  has  been  questioned  and  Bertjaniin  on  Sales,  393,  leaves  the 
question  of  fraud  open  for  tiie  jury.  There  is  no  evidence  as 
to  the  time  that  the  bay  colt  in  the  bill  of  sale  was  in  the 
pos.session  of  the  plaintiff,  but  he  took  possession  of  it  and 
dealt  with  it  as  his  own.  He  traded  this  colt  for  a  bay  horse, 
which  was  traded  for  the  sonel.  This  is  important  as  shew- 
ing that  he  dealt  with  the  horse  as  his  own  and  to  what 
extent.  It  was  his  own  aKsolute  property  independently  of 
any  -bill  of  sale.  Rtippose  he  had  traded  the  calf  for  a  w^aggon 
and  had  lent  it  to  his  brother-in-law  who  had  better  facilities 
for  keeping  it,. would  it  be  pretended  that  the  brother  in-law 
(Mosher)  would  have  any  property  in  that?  The  .statute  of 
Elizabeth  does  not  apply. 

It  is  manifest  that  the  whole  thing  was  honti  fi(h.  Mosher 
had  hay  of  the  plaintiff's,  and  the  plaintiff  had  no  accommo- 
dation. How  can  the  plaintiff  give  Mosher  a  horse  in  order  to 
defeat  Mosher's  creditors?  As  soon  as  it  is  aduntted  that  the 
horse  was  the  plaintiff's  the  question  of  fraud  must  go. 

DesBabres,  J.,  now,  (April  oth,  1881,)  delivered  the  judg- 
ment of  the  Court : — 

This  is  an  appeal  from  the  decision  of  the  Judge  of  the 
Count}'  Court  for  District  No.  3,  in  an  action  brought  against 
the  sheriff  of  the  County  of  Annapolis  for  seizing  and  selling 
a  horse  under  an  execution  against  Ingram  and  William 
Mosher  at  the  suit  of  Messis.  Beals  and  Dodge,  which  the 
plaintiff  claimed  as  his  property.  It  appears  from  the  learned 
Judge's  report  that  Ingram  Mosher,  having  become  indebted 
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to  the  plaintiff  on  two  promisssory  notes  amounting  together 
to  8400,  in  January,  1875,  executed  to  him  a  bill  of  sale  as 
security  for  the  payment,  of  the  following  property,  viz.,  a 
mare  and  three  colts,  a  pair  of  yearling  steers,  a  harness  and 
sleigh  and  five  tons  of  hay.  This  property  was  delivered  to 
the  plaintiff  but  it  was  allowed  to  remain  in  Ingram  Moshers 
possession,  who  was  to  feed  the  stock  with  the  hay  transferred 
to  plaintiff*,  the  latter  having,  as  he  said,  no  room  to  keep  said 
stock.  In  this  bill  of  sale  a  clause  was  inserted  to  the  efiect 
that  it  should  be  lawful  for  the  plaintiff  at  any  and  at  all 
times  to  enter  Mosher's  premises  and  take  possession  of  said 
cattle,  &c.,  and  to  sell  the  same  at  public  auction  or  private 
sale  on  credit  or  for  cash,  and  apply  the  proceeds  to  the  pay- 
ment of  said  notes.  Some  time  after  the  execution  of  the 
bill  of  sale  the  plaintiff  took  two  of  the  colts  from  Mosher's 
premises,  one  of  which  he  sol<l  to  one  Bolesley,  and  the  other 
he  exchanged  with  one  Phales  for  another  horse  which,  at 
plain  tiff'*s  request,  was  again  exchanged  with  a  Dr.  Withers 
for  a  larger  horae.  The  last  horse  was  taken  by  Moshor  to 
the  plaintiffs  residence  and  delivered  to  him,  as  the  animal 
he  had  received  in  exchange  for  the  horse  obtained  from 
Phales.  The  plaintiff,  as  it  would  seem,  having  no  use  for 
this  horse,  requested  Mosher  to  take  him  to  his. barn  and  feed 
him  there  out  of  the  hay  transferred  to  him  under  the  bill  of 
sale  until  he  could  sell  him.  Masher  accordingly  took  this 
horse  to  his  farm  and  kept  him  there  for  several  months, 
until  he  was  seized  by  the  sheriff  under  execution  as  the 
propert}^  of  Ingram  Mosher  as  already  stated. 

The  defence  set  up  in  the  Court  below  was  that  the  bill  of 
sale  was  fraudulent  as  against  Mosher's  creditors  under  the 
statute  of  13  Eliz.,  ch.  5,  sec.  2,  but  the  learned  Judge,  while 
regarding  the  indebtedness  of  Mosher  to  the  plaintiff*,  which 
formed  the  consideration  of  the  bill  of  sale,  as  less  satisfactory 
than  it  might  have  been,  after  mature  consideration  of  all  the 
evidence  and  surrounding  circumstances,  came  to  the  conclu- 
sion that  it  was  his  duty  to  decide  in  favor  of  the  validity  of 
the  bill  of  sale.  The  fact  of  the  property  conveyed  by  the 
bill  of  sale  being  left  in  the  possession  of  Mosher  is,  it  is  true, 
calculated  to  produce  a  strong  suspicion  in  one's  mind  as  tj 
the  honesty  of  the  transaction,  but  it  is  a  suspicion  that  may  be, 
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and  as  I  think  has,  in  this  case,  been  removed.  The  doctrine 
laid  down  in  Edwards  v.  Harhen,  2  T.  R.,  587,  "  that  if  there 
be  nothing  but  the  absolute  conveyance  without  the  possession, 
that,  in  point  of  law,  is  fraudulent,"  has  been  somewhat  modi- 
fied. Mr.  Benjamin,  in  his  valuable  treatise  on  the  law  of 
sale  of  personal  property,  speaking  of  this  case,  remarks ; 
*  As  it  does  not  appear  ever  to  have  been  overruled,  though 
frequently  mentioned  unfavorably,  it  may  be  assumed  that 
the  law  would  be  held  to  be  the  same  at  the  present  time,  but 
it  is  to  be  observed  that,  in  the  guaided  form  in  which  the 
principle  is  announced,  a  case  could  scarcely  arise  in  which  it 
•would  be  applicable,  for  it  is  difficult  to  suppose  that  an  action 
would  be  tried  where  nothing  would  be  shewn  beyond  a  bare 
conveyance  without  possession, — where  something  of  the 
relations  of  the  parties  and  the  circumstances  of  their  deal- 
ings would*  not  appear.  Apart  from  this  very  exceptional 
case,  the  authorities  are  all  in  accordance  in  treating  the  ques- 
tion of  fraua  vel  non  as  one  of  fact  for  the  jury,  even  where 
the  vend(yr  remains  in  posssssion" 

The  learned  Judge  below  has  pronounced  the  bill  of  sale 
to  have  been  made  in  good  faith  and  found  a  verdict  accord- 
ingly for  the  plaintiff  for  the  value  of  the  horse,  and.  after 
reading  carefully  the  whole  of  the  evidence,  I  have  arrived 
at  the  conclusion  that,  although  the  dealings  between  the 
plaintiff  and  Mosher  are,  as  the  learned  Judge  has  observed, 
of  a  loose  character,  yet  there  are  several  strong  circumstances 
to  negative  the  existence  of  any  fraud.  The  evidence  of 
indebtedness  is,  to  my  mind,  more  satisfactory  than  the 
learned  Judge  seems  at  first  to  have  viewed  it.  The  fact  of 
Mosher  having  made  a  bill  of  sale  of  his  property  to  the 
plaintiff  was  known  in  the  neighbourhood  as  well  as  to  the 
execution  creditors,  whose  judgment  was  not  obtained  for 
more  than  a  year  after  the  bill  of  sale  was  registered.  It  was 
well  known,  too,  that  the  plaintiff,  claiming  to  be  the  owner, 
had  sold,  as  he  had  a  right  to  do,  one  of  the  colts  included  in 
the  bill  of  sale  and  exchanged  another  for  a  larger  horse,  the 
latter  having  been  again  exchanged  by  the  consent  and  at  the 
request  of  the  plaintiff  for  the  very  horse  which  was  seized 
and  sold  by  the  sheriff  after  he  was  forbidden  to  sell  and 
notified  that  it  was  the  property  of  the  plaintiff. 
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I  am  of  opinion  that  the  judgment  of  the  learned  Judgi 
of  the  County  Court  must  be  affirmed. 

The  following  opinion  of  McDoxald,  J.  was  read  by 
Smith,  J.  :— 

I,  too,  am  of  opinion  that  the  judgment  below  must  be 
affirmed,  and  I  may  add  that,  but  for  the  statute  13  Eliz., 
ch.  5,  sec.  2,  it  would  not  be  contended  that  the  sheriff  could 
legally  levy  upon  the  property  mentioned  in  the  bill  of  sale, 
even  if  the  transfer  were  fraudulent,  until  it  was  first  set 
aside  ;  and  it  was  to  change  that  condition  of  the  law  that  the 
act  was  passed.  Tlie  statute  referred  to  makes  void  convey- 
ances that  were  formerly  voidable  only,  when  it  provides  that 
every  "conveyance"  of  lamls.  hereditaments,  goods  and 
chattels,  &c.,  "  shall  be  void  "  as  against  creditors,  if  made  to 
defraud  them.  If  the  animal  in  question  here  were  included 
in  the  bill  of  sale,  which  the  statute  declares  void  if  fraudu- 
lent, the  case  would  have  assumed  a  very  different  aspect,  but 
it  is  not  so  ;  and,  as  a  matter  of  fact  as  well  as  of  law,  the 
horse  for  which  the  action  is  brought  never  was  the  property 
of  the  execution  debtor  at  all.  It  is  true  that  one  of  the 
horses  mentioned  in  the  bill  of  sale  was  taken  by  the  plaintiff 
and  given  in  exchange  for  another  which,  afterwards,  was 
given  in  exchange  for  the  one  in  question ;  but,  admitting 
that  the  plaintiff"  had  used  property  fraudulently  obtained  hy 
him  for  the  puipose  of  paying  for  the  horse  which  is  the  sub- 
ject of  this  suit,  his  title,  in  point  of  law^  is  the  same  as  if  he 
had  paid  in  any  other  way.  Indeed  his  legal  title  might  have 
been  perfect  if  he  had  not  paitl  anything  at  all  for  the  horse 
in  dispute.  While  it  may  be  admitted,  and,  as  I  think,  it 
cannot  be  denied,  that  if  the  bill  of  sale*  was  fraudulent 
within  the  meaninnr  of  the  statute,  the  sheriff  miofht  have 
levied  in  the  hands  of  any  person,-^as,  for  instance,  of  Dr. 
Withora, — upon  the  horse  mentioned  in  the  bill  of  sale,  to 
satisfy  an  execution  placed  in  his  hands  against  the  so-called 
fi-audulent  vendor,  who,  having  once  been  the  owner  of  that 
horse,  continued  still  to  be  such  owner,  in  relation  to  his 
creditors,  because  as  to  them  the  bill  of  sale  was  void,  still  I 
cannot  see  how  he  could  legally  levy  on  property  "which  never 
was  that  of  the  execution  debtor,  no  matter  how  acquired  or 
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paid  for  by  the  plaintiff.  Whatever  grounds  there  may  be  to 
suspect  fraud,  I  am  of  opinion  that  the  statute  13  Eliz., 
though  it  might  justify  the  sheriff  in  levying  upon  the  horse 
mentioned  in  the  bill  ot  sale,  wherever  found,  will  not  justify 
him  in  levying  upon  property  .to  which  the  plaintiff,  other- 
wise than  by  the  bill  of  sale,  had  acquired  a  legal  title. 

There  is  nothing  irvthe  evidence  to  create  an  estoppel  in 
this  case,  and,  it  the  learned  Judge  of  the  County  Court  had 
found  in  favour  of  the  defendant,  his  decision  would  neces- 
sarily have  had  to  be  set  aside. 

Jamks,  J.,  read  the  following  opinion  : — 

This  is  an  appeal  from  the  judgment  of  the  County 
Court  Judge  in  a  case  ti-ied  at  Annapolis.  It  was  trover  for 
a  horse  of  the  plaintiff's  sold  by  the  defendant  as  sheriff  of 
the  County  of  Annapolis,  under  execution  against  one  Mosher, 
at  the  suit  of  Beales  and  another.  There  were,  among  others, 
pleas  that  the  horse  was  not  the  property  of  plaintiff  but  of 
Mosher.  The  learned  Judge  found  that  the  evidence  of  fraud 
between  plaintiff  and  Mosher  was  not  sufficient  and  that  the 
horse  was  in  that  respect  the  bona  fide  property  of  plaintiff. 
This  decision  is  not,  in  my  opinion,  one  which,  upon  the  evi- 
dence, this  Court  ou^ht  to  disturb.  But  the  learned  Jud^je 
had,  as  appears  by  his  written  decision,  a  great  deal  of  doubt 
as  to  whether  the  plaintiff  was  not  estopped  by  his  conduct 
from  alleginjc  as  aofainst  Mosher's  creditors  that  he  was  the 
owner  of  the  horse.  He  had  a  mort<rafire  bill  of  sale  of  other 
property,  including  horses  specificallj''  described,  which  he 
had  left  in  Mosher's  possession,  but  not  including  any 
property  which  answered  the  description  of  this  horse. 
The  property  in  the  bill  of  sale  was  permitted  by  plaintiff  to 
remain  for  some  time  in  possession  of  Mosher.  Whether  it 
remained  in  Mosher*s  possession  or  had  been  sold  before 
seizure  of  this  horse,  or  whether  there  was  fraud  as  relates  to 
the  other  goods,  is  not  material,  as  this  suit  is  brought  for  the 
hoi*se  only,  and  we  have  nothing  to  do  with  an\'thing  but  the 
horse.  This  horse  the  learned  Judge  decides  to  have  been 
bona  fide  the  absolute  property  of  the  plaintiff,  but  he  seems  to 
have  doubted  very  strongly  whether  the  plaintiff,  by  permit- 
ting Mosher  to  hold  and  use  the  hoi*sc,  did  not  hold  him  out 


Digiti 


ized  by  Google 


320  ANDREWS    u    BONNETT. 

to  the  world  as  Mosher's  horse,  and  is  not  thereby  estopped 
from  claiming  the  horse.  The  plaintiff  gave  notice  to  the 
sheriff  of  his  property  in  the  horse  before  the  sale  and  forbade 
the  sale.  It  would  be  a  very  strange  condition  of  the  law  if 
a  man  could  nob  leave  his  horse  or  any  other  personal  pro- 
perty in  possession  of  any  person  at  his  pleasure  without 
having  it  sold  to  pay  the  debt  of  his  bailee,  and  if,  in  order 
to  protect  it,  he  must  get  a  bill  of  sale  from  the  party  from 
whom  he  purchased  it  and  place  it  on  file  under  the  Bill  of  Sales 
act. 

The  conclusion  at  which  the  learned  Judge  has  arrived  is 
coiTect,  and  it  is  scarcely  necessary  to  comment  on  his  remarks 
respecting  the  decision  of  this  Court  in  McKay  v.  Bownett, 
3  K  &  C,  137,  which,  although  he  evidently  had  not  seen  it 
when  he  prepared  his  judgment,  appears  to  have  prevented 
him  in  this  case  from  falling  into  an  erroneous  decision. 

I  think  the  appeal  should  be  dismissed  with  costs. 

Weatherbe,  J.,  read  the  following  opinion  : — 

The  defendant,  as  sheriff,  seized  under  execution  at  the 
suit  of  Dodge  and  another  against  one  Mosher,  a  horse  in 
possession  of  the  latter,  and  thereupon  plaintiff  brings  this 
action  against  the  sheriff.  Plaintiff,  who  is  Mosher's  brother- 
in-law,  produced  in  evidence  a  bill  of  sale  from  Mosher  to  him 
of  several  horses,  some  cattle,  a  quantity  of  hay,  harness,  and 
a  sleigh,  filed  in  January,  1878.  The  actual  possession  had 
always  remained  in  Mosher.  The  transactions  between 
plaintiff  and  Mosher  to  establish  the  indebtedness  on  which 
the  consideration  of  the  bill  of  sale  is  based,  are,  with  much 
reason,  pronounced  loose  and  unsatisfactory  by  the  learned 
Judge  below.  The  property  in  the  bill  of  sale  is  mentioned 
to  be  conveyed  in  trust  to  plaintiff  to  sell  and  pay  himself, 
and  pay  surplus,  if  any,  to  Mosher.  The  bill  of  sale,  however, 
does  not  include  the  horse  in  question.  It  was  obtained  by 
Mosher  in  exchange  for  a  horse  which  plaintiff,  it  is  said, 
received  in  exchange  for  one  descried  in  the  bill  of  sale.  The 
transactions  connected  with  these  exchanges  are  commented 
on  also  by  the  Judge  below,  as  of  a  suspicious  character,  as 
indeed  they  are. 
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I  am  not  disposed,  however,  to  dissent  from  the  opinion  of 
my  learned  brethren  that  this  was  a  question  for  the  Judge 
below,  exercising  the  functions  of  a  jury,  and  if  he  had  uncon- 
ditionally found  upon  the  facts  the  case  would,  in  my  view, 
stand  where  it  has  been  placed  by  my  learned  brother 
DesBarres;  but  the  question  which  we  are  called  on  to 
decide,  as  I  understand^t,  leads  us  a  step  further. 

The  alleged  object  of  the  exchange  of  the  horse  by  Mosher 
was  to  obtain  another  to  barter  for  land  for  plaintiff,  and  the 
learned  Judge,  after  admitting  that  suspicions  have  been 
raised  whether  this  was  not  done  in  the  interest  of  Mosher  to 
give  him  the  land,  while  the  title  remained  in  plaintiff,  says  ; 
"  On  this  point  there  is  some  contrariety  of  evidence,  and 
connected  with  it  are  some  of  the  suspicious  circumstances  to 
which  I  have  referred,  and  if  I  could  decide  in  accordance 
with  the  defendant's  suggestion  on  this  point,  it  would  give 
further  color  to  the  imputation  of  fraud  against  the  original 
transaction.*'  The  learned  Judge  seems  to  have  thought  this 
a  case  for  the  application  of  the  principal  of  law  that  a  party 
is  to  be  bound  by  the  state  of  facts  which  he  has  induced 
another  to  act  on,  and  he  has  entered  into  a  discussion  of  law 
not,  it  appears  to  me,  necessary  for  a  decision  of  the  case  before 
him.  This  is  the  conclusion  of  his  finding :  "  Possession  of  a 
chattel  inconsistent  with  the  ownership  or  with  the  terms  of 
an  alleged  transfer  of  it  is,  according  to  the  current  of  recent 
decisions,  only  jyidma  fade,  not  conclusive  evidence  of  fraud. 
But  it  is,  in  effect,  contended  that,  the  Registry  office  under  the 
Bill  of  Sales  act  being  the  legitimate  and  authoritative  source 
to  which  a  creditor  would  resort  to  ascertain  the  title  to  per- 
sonal chattels  in  a  debtor's  possession  and  apparent  ownership, 
the  plaintiff  ought  to  be  estopped  from  setting  up  his  claim, 
the  creditors  hot  being  able  to  find  in  the  filed  instrument 
evidence  of  his  title  to  the  animal  in  question,  although  there 
were  two  other  horses  of  a  different  color  and  description  in 
it  besides  those  actually  in  his  possession, — that  the  plaintiff 
should  have  taken  the  precaution  to  procure  some  instrument 
and  file  it  to  avoid  misleading  the  public.  On  the  policy  of 
the  law  as  applicable  to  such  a  case  as  this  my  main  difficulty 
has  arisen,  but,  as  Beales  was  told  by  the  plaintiff  after  the 

seizure  and  before  the  sale  that  the  horse  was  the  plaintiff's, 
21 
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and  at  the  time  of  the  sale  the  sheriff  was  forbidden  to  sell 
for  the  same  reason,  the  estoppel  ceased  to  operate  under  the 
authority  of  the  judgment  of  the  Supreme  Court  in  the  case 
of  McKay  v.  Bonnett  on  appeal  from  this  Court  at  Annapolis 
some  time  ago/' 

Notwithstanding  he  says  he  finds  the  facts  for  the  plaintiff, 
I  cannot  refrain  from  supposing  that  hA  has  permitted  himself 
to  be  swayed  by  considering  that  the  matter  turned  upon  a 
question  of  law  which,  if  stated  to  a  jury,  would  amount  to 
misdirection,  and  I  have  much  doubt  whether  the  case  should 
not  be  sent  back  for  a  new  trial.  I  cannot  regret;  however, 
that  a  majority  of  the  Court  view  the  case  differently. 


LAWSON    V.    CORBETT   et   al. 

PcFBKDAim,  In  an  action  of  replevin  for  llsta,  claimed  to  have  a  lien  for  etonge  and  wliajf- 
tLgt.  A  waiver  of  the  Uton  was  pleaded,  and  plointilf  swore  that  when  he  first  presented  an 
order  for  the  fl^  to  defendants,  defendants  claimed  onlj  storage.  It  appeared,  however,  ttat 
when  plaintiff  first  disposed  of  part  of  the  fish  defendants  claimed  both  stonife  and  whartige 
and  refused  to  deliver  any  of  the  fish  until  the  claim  was  paid.  On  the  same  d^y  plaintiff  wrote 
to  defendants  that  "  he  presomed  the  amount  for  storafs  and  wbarfkge  was  correct,  and  he 
encloeed  a  cheqoe  for  the  amount"  Plaintiff  testified  that  tills  amount  was  paid  under  protest. 

Held  that  defendants  could  not  be  precluded  from  shewing  that  their  Hen  remained,  and 
that  the  verdict  for  plaintiff  must  be  set  aside. 

Tnis  cause  was  argued  January  28th,  1881,  before 
McDoxALD,  Smhh,  James  and  Wkatherbe,  J  J.  It  was  an 
action  of  replevin  for  600  barrels  of  fish  attached  by  defend- 
ants under  the  Insolvent  Debtor's  act,  tried  before  Smith.  J. 
Several  grounds  were  taken  on  motion  for  non-suit:  (1st), 
that  Lawson  had  no  property  in  the  goods  under  the  Statute 
of  Frauds ;  (2nd),  that  he  had  no  property  in  any  case,  being 
only,  the  pledgee ;  (3rd),  that  replevin  would  not  lie  because 
the  goods  were  in  the  custody  of  the  law ;  (4th),  that  defendant 
had  a  lien  on  the  goods  for  storage  and  wharfage.  The  non- 
suit was  not  allowed  and  a  verdict  was  found  for  plaintiff. 
The  principal  grounds  relied  upon  to  set  aside  the  verdict  are 
that  the  action  was  brought  and  judgment  given  for  six 
hundred '  barrels  of  fish  whereas  the  defendants  had  only 
attached  four  hundred  barrels,  and  that  defendants  had  a  lien. 

Righy,  Q.  C,  in  support  of  rule. — Lawson  having  sold  the 
balance  of  the  fish  to  Crowe,  and  having  given  him  an  order 
on  Corbett,  notwithstanding  could  not  sell  to  Crowe  the  right 
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to  bring  an  aetion  to  recover  possession,  and,  having  parted 
v^ith  the  right  to  possession,  could  not  bring  the  action  him* 
-self.  Lawson  was  merely  the  agent  of  Morgan  to  sell  the 
goods.    Lawson's  evidence  is  that  he  sold  the  fish  to  Crowe. 

If  the  warehouse-keeper,  when  he  received  the  order,  had 
said,  "  All  right,  I  hold  the  goods  for  you,"  or  something  to  that 
effect,  indicating  that  he  held  the  goods  for  the  new  owner, 
the  sale  would  be  complete.'   So  if  there  was  a  part-payment. 

Ritchie^  Q.  C.y  contra. — The  fish  is  not  one  lot.  It  came  in 
two  distinct  lots  at  different  times,  and  amounting  to  a  much 
larger  quantity  and  it  came  in  different  vessels — Harmony 
«tnd  Matilda.  The  goods  that  came  by  one  vessel  cannot  be 
held  for  wharfage '  due  on  those  goods  that  came  by  the 
other.  (Weatuerbe,  J. — Suppose  there  are  a  hundred  cargoes 
belonging  to  one  man.  McDonald,  J.>— If  several  vessels 
were  lying  in  the  stream  and  the  goods  are  brought  on  shore 
in  lighters.)  That  would  be  different.  It  would  be  one  con- 
tinuous transaction.  (Smith,  J. — Suppose  the  goods  are  all 
mixed  up.)  It  is  the  wharfinger's  business  to  keep  them  dis- 
tinct I  think  there  is  no  doubt  they  were  all  Morgan's  fish. 
Under  the  StatiUe  of  Fraude,  Lawson  had  a  good  title.  With 
any  verbal  agreement  between  Morgan  and  Lawson,  Corbett 
had  nothing  to  da  The  bill  of  parcels  satisfied  the  statute. 
Brown  on  Statvte  of  Frauds,  sec.  351 ;  19  Pick,,  352.  The 
question  as  to  replevin  for  goods  in  the  custody  of  the  Court 
was  decided  in  Hackett  v.  Satvyer.  Goods  can  be  replevied 
out  of  the  custody  of  the  sheriff*.  The  question  was  settled 
squarely  in  that  case.  In  regard  to  the  sale  to  Crowe,  the 
order  was  given  to  Crowe  but  when  it  was  taken  to  Corbett's 
partner  delivery  was  refused.  Corbett,  if  he  had  a  lien  for 
wharfage  on  these  goods,  lost  it.  Roscoe's  Nisi  Priua,  961  ; 
Addison  on  Torts,  429  \  2  M.  &  P.,  201.  A  party  having  a 
Ken  on  goods  destroyed  it  by  causing  them  them  to  be  taken 
in  execution.  Corbett  waived  his  lien  for  wharfage  by  saying 
that  Lawson  would  be  liable  for  storage.  There  were  2000 
quintals  there  at  the  time.  In  January  when  the  whole 
quantity  was  there  400  quintals  were  attached  by  Corbett 
Then  under  the  attachment  in  bankruptcy  the  whole  two 
thousand  quintals  were  attached.  (Weatherbe,  J. — Two 
hundred  of  the  quintals  in  question  were  not  attached.    You 
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cannot  hold  jour  verdict  then.)  If  the  lien  was  upon  tbe 
whole  of  the  fish  it  would  be  waived.  (Weatherbe.  J.— 
How  did  Corbett  waive  his  lien  ?)  First  by  stating  that  al) 
that  Lawson  had  to  pay  was  for  the  storage,  and,  second,  by 
attaching  at  his  own  suit.  There  is  another  principle.  A  lien 
may  be  waived  by  claiaoing  them  upon  another  ground  when 
they  are  demanded,  1  Gamp,  410.  In  this  case  the  only 
ground  upon  which  Corbett  claimed  to  hold  was  for  storage. 
(Weatherbe^  J. — ^As  far  as  I  am  concerned  Mr.  Ritchie  has 
not  shown  any  ground  except  that  the  parties  met  together, 
and  in  conversation  Gorbett  said  "  all  the  claim  I  have  is  for 
storage,"  upon  which  Lawson  sold  to  Crowe.  It  appears  to 
me  that  Corbett  has  waived  his  lien  if  that  be  tbe  fact.  I 
have  no  doubt  about  that) 

^W^r  Q  *G. — The  Judge  has  not  fownd  that.  {Ritchie,  Q.  C. 
— He  has  found  a  verdict  in  my  favor.)  A  conversation  like 
that  is  not  a  waiver.  Weatherbe,  J. — It  is  a  clear  case 
with  a  verdict  against  you.  Smith,  J. — I  quite  concur  with 
Judge  Weatherbe.)  Cross  on  Lien,  4tl  \  4  M.  &  W.,  227. 
How  can  the  plaintiff  recover  when  the  property  has  passed 
out  of  him  ?  (Weatherbe,  J. — That  is  the  only  ground  on 
which  you  can  succeed.)  It  was  no  information  to  Lawson  ta 
be  told  there  was  storage  against  the  goods.  He  did  not 
know  how  long  they  had  been  in  the  store.  His  reason  for 
going  to  Cofbett  was-  to  ascertain  whether  he  held  them  for 
Morgan  or  not.  (Ritckie,  Q.  C — Lawscm  took  the  order  for 
delivery  with  him  and  presented  it  to  Corbett  who- said  it  was- 
all  right.  MeDoNALD,  J. — If  that  is  a  corrrect  statement  it 
is  a  clear  estoppel) 

Weatherbe,  J.,  now,  (April  5th,  1881,)  delivered  the 
judgment  of  the  Court : — 

The  defendants  had  possession  of  a  quantity  of  fish  belong- 
ing to  one  Morgan  en  which  they  had  a  lien  for  storage  and 
wharfage.  The  plaintiff  made  an  advance  of  $10,000  on  the 
security  of  this  property  t©  Morgaa,  who  delivered  to  plaintiff 
a  bill  of  parcels  of  the  fi«h  made  ont  at  the  price  of 
$10,428.80.  An  order  on  defendants  for  the  fish  from  Morgan 
was  also  delivered  to  plaintifi*  and  the  agreement  was  that 
plaintiff  was  to  sell  the  fish  to  repay  the  loan  and  a  commis- 
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SiOB  which  plaiBtiiT  was  to  have  out  of  the  proceeds.  Plaintiff 
presented  the  order  to  defendant  immediately  after  he  got  the 
bill  of  parcels,  when  defendant  said  it  was  all  right  but  that 
plaintifi  would  be  liable  for  storage,  and  afterwards  plaintiff 
gave  the  order  to  defendant  on  his  demanding  it.  Plaintifi 
swears  that  defendant  claimed  nothing  but  storage  and  no 
demand  was  made  for  wharfage.  Part  of  the  fish  was  first 
sold  by  plaintiff  and  defivered  by  defendants,  and,  in  addition 
to  a  charge  for  storage,  defendants  demanded  on  this  lot 
wharfage,  which  plaintiff  says  he  paid  under  protest.  After- 
wards plaintiff  negotiated  a  sale  of  the  balance  of  the  fish  to 
one  Crowe  for  which  he  gave  him  an  order  on  defendants. 
Defendants  refused  to  deliver  the  fish,  claiming  wharfage, 
and  this  action  was  thereupon  brought. 

Several  questions  were  raised  and  disposed  of  at  the  argu- 
ment, but  two  questions  were  argued  before  us  on  which  we 
gave  no  opinion.  First,  on  the  part  of  defendants,  it  was  con- 
tended that  plaintiff  had  no  right  of  property  or  possession 
under  the  Statute  of  Frauds.  There  is  a  plea  of  waiver,  and 
the  question  arose  whether  defendants  were  not  precluded 
from  showing  their  lien  for  wharfage,  in  coasequence  of  the 
claim  for  storage  only,  when  the  order  was  first  presented  to 
them  by  plaintiff  for  the  fish.  If  this  be  not  so,  the  Hen  for 
wharfage  as  well  as  storage  being  made  out,  it  is  contended 
tiiat  plaintiff  had  no  right  to  institute  the  action  until  that 
lien  was  satisfied.  As  to  this  last  point  it  may  be  observed 
that  if  it  had  appeared  that  when  plaintiff  demanded  the  fish 
with  the  order  from  Morgan  in  his  hand,  the  claim  of  defend- 
ants for  storage  only,  without  any  demand  for  wharfage,  might 
reasonably  have  led  the  plaintiff  to  act  on  the  assumption  that 
storage  was  the  only  charge  to  be  provided  for  in  disposing  of 
the  fish  afterwards,  and  he  had  so  sold  the  fish  to  Crowe,  tht 
argument  on  this  point  might  have  prevailed,  but  defendants, 
when  plaintiff  first  disposed  of  part  of  the  fish,  made  out  an 
account  claiming  wharfage,  which  was  paid  by  plaintiff.  The 
answer  to  this  is  that  this  payment  was  made  under  protest. 
This  is  plaintiff's  statement,  but  it  is  impossible  to  understand 
what  he  means  by  it,  and  we  think  there  has  been  some  mis- 
take on  his  part.  As  a  matter  of  fact  this  is  what  took  place ; 
the  defendants  furnished  plaintiff  with  an  account  in  which 
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they  charged  wharfage  as  well  as  the  storage,  and,  at  the  same 
time,  wrote  a  letter  to  him  stating  that  they  would  not 
deliver  any  portion  of  the  fish  until  the  amount  of  their  claim 
was  paid.  On  the  same  day  plaintiff  wrote  a  reply  to  the 
defendants  as  follows : 

"  Halifax,  Jan.  eSrd,  1878. 

"Sirs, — I  presume  the  amount  for  storage  and  wharfage 
is  correct  and  enclose  cheque  for  the  amount, — ^seventy-eight 
dollars.** 

"  Yours  truly, 

"Henry  Lawsw." 

Under  this  state  of  facts,  the  defendants  cannot  he  pre- 
vented from  shewing  that  their  lien  remains,  and  it  is  not 
necessary  to  enquire  whether  the  plaintiff  had  a  right  in  the 
fish  sufficiently  to  maintain  this  action,  providing  the  lien  had 
been  satisfied. 

The  verdict,  I  am  of  opinion,  must  be  set  aside  with  costs. 


McKENZIE    V.   iETNA    INSURANCE    CO. 

Df  an  action  hj  plaintiff  agi^list  defendants  on  a  policy  of  inauranodb  a  third  party  daioMl 
to  be  interested  in  the  insurance,  and  forbade  payment  to  plaintiff.  Defendants  obtaln.'d  i 
rule  niti  for  an  interpleader,  upon  aiyument  of  which  before  a  Judge  at  Chambers,  the  JnAgf, 
of  his  own  motion,  transmitted  the  cause  to  the  Jurisdiction  «f  the  Judge  ia  JBfVity,  onier 
R.  S.t  cap.  89,  sec.  6. 

Held,  TLat  the  Judge  bad  pover  so  to  transmit  the  cause  although  he  was  not  moved  to 
do  so  by  the  counsel  on  either  side,  and  there  was  no  plea  on  equitable  grounds.  * 

This  action  was  brought  against  the  defendant  company 
upon  a  policy  of  insurance.  The  company  were  ready  to  pay, 
but  a  claim  having  been  made  upon  them  by  .a  third  party, 
(Crowdis,)  who  notified  the  company  that  he  would  hold  them 
liable  on  the  ground  that  plaintiff  had  covenanted  to  insui*e 
in  his  name  and  for  his  benefit,  the  defendants  obtained  an 
order  nisi  for  an  interpleader,  upon  argument  of  which  His 
Lordship  SiR  Wm.  Young,  C.  J.,  before  whom  the  argument 
was  had,  made  an  order  referring  the  matter  to  the  Eq^uity 

*  Sei  opinion  of  WiATHXiiBB,  J.>  at  page  400. 
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Court,  on  the  ground  that  the  question  was  one  of  mixed  law 
and  equity.  The  latter  order  was  made  under  chapter  89, 
R.  jS.,  "  Of  the  Supreme  Court  and  its  Officers,"  section  6. 
The  cause  was  argued  January  2oth,  1881. 

P.  0.  HiU,  Jr,f  with  whom  was  Tupper,  in  support  of  appeal. 
— The  order  must  be  made  absolute  on  the  grounds  set  out 
in  the  rule  nisi.  The  order  niai  was  for  an  interpleader,  the 
order  absolute  was  for  a  reference  to  Equity.  (McDonald,  J. — 
The  rule  niai  was  not  made  absolute  at  all.  Weatherbe,  J. 
— The  usual  rule  is  that  the  rule  nisi  must  be  extended,  or 
discharged,  or  made  absolute,  and  on  the  grounds  contained 
in  the  rule  nisi,  though  there  are  cases  where  the  rule  has 
been  moulded.  But  the  question  here  is  whether  the  Legis- 
lature has  not  altered  that  and  given  the  Judge  the  discretion, 
where  it  appears  to  him  that  the  question  is  one  of  mixed 
law  and  equity,  to  remit  the  matter  to  the  Equity  Court 
independently  of  the  rule  nisi,)  It  has  been  held  ia England 
that  where  the  question  is  mixed  law  and  equity  the  Court 
may  still  go  on. 

Meagher,  contra. — The  statute  itself  shows  that  the  order 
may  be  made  upon  the  hearing  or  trial  of  any  matter.  There 
is  no  necessity  for  any  distinct  application.  The  manner  of 
disposing  of  the  matter  in  equity  is  certainly  much  cheaper 
and  more  expeditious  than  sending  the  cause  to  a  jury.  The 
moment  a  Judge  is  satisfied  that  it  is  neq^ssary  in  the  interests 
of  justice  in  a  particular  case  to  send  the  matter  to  equity,  I 
think  he  is  bound  to  do  so  whether  counsel  apply  for  it  or  not. 
(Weatherbe,  J. — Would  the  order  be  good  if  the  Judge 
refused  to  hear  counsel  ?)  That  may  be  doubtful,  but  that  is 
not  the  case.  In  6  E.  <k  B,,  263,  it  was  held  that  the  Court 
had  power,  without  the  application  of  either  party,  to  make 
amendments  which  are  necessary  to  determine  the  controversy. 
Fisher's  Supplemental  Dig.,  1145. 

Alex.  McDonald  showed  cause  on  behalf  of  Crowdis.  The 
power  of  a  Judge  is  extensive,  but  I  think  it  is  the  policy  of 
the  Legislature  that  he  should  possess  such  power,  and  the  pre- 
sumption is  that  it  will  be  properly  exercised.  (Weatherbe,  J. 
— Would  the  Judge  have  the  power  to  make  such  a  reference 
if  the  question  before  him  was  merely  one  of  taxation  ?)  I 
think  so,  if  it  appeared   to  him  to  be  necessary,  though  I 


Digiti 


ized  by  Google 


328  .Mckenzie  v.  ^etna  insurance  co. 

don't  think  he  would  exercise  his  discretion  in  such  a  case. 
I  think  he  can  niake  the  reference  ii respective  of  the  purpose 
for  -which  the  matter  is  brought  before  him  if  it  appears  to 
him  upon  the  argument  that  the  question  involves  matters  of 
equity,  or  mixed  law  and  equity.  Whenever  a  matter  comes 
before  a  Judge,  no  matter  how,  and  on  argument  the  question 
is  found  to  be  an  equitable  one,  or  one  of  mixed  law  and  equity, 
the  Judge  may  exercise  his  discretionary  power.  And  when 
the  Judge  says  that  upon  the  argument  such  facts  appeared, 
we  have  a  right  to  assume  that  to  be  so  without  going  back 
of  his  decision. 

TuppeVy  in  reply. — It  cannot  be  disputed  that  the  order 
nisi  must  be  disposed  of.  The  question  that  we  raise  is  that 
nothing  has  been  done  with  it.  •  It  stands  now  undisposed  ofi 
neither  made  absolute  nor  discharged.  In  order  to  have  a 
good  record  something  must  be  done  with  that  order.  The 
natural  construction  of  the  clause  under  which  the  reference 
to  equity  was  made  is  that  no  such  order  should  be  made 
without  argument  and  the  very  fullest  information.  There 
should  he  something  very  clear  and  explicit  in  the  act  to 
authorize  the  Court  to  depart  from  the  usual  practice  of  hear- 
ing counsel.  If  it  was  permissible  to  the  Judge  to  make  the 
order  his  order  could  only  operate  to  transfer  the  equitable 
parts  of  the  cause.  He  could  not  transfer  the  whole  case, 
which  with  the  exception  of  a  single  point  was  a  common  law 
cause.  The  act  must  be  construed  so  as  to  be  consistent  with 
the  speedy  termination  of  the  suit.  The  discretion  of  the 
Judge  is  a  legal  one  and  can  be  reviewed.  We  were  taken  by 
surprise  by  the  order  made.  If  any  hint  had  been  given  as 
to  what  the  purpose  of  the  Judge  was,  it  could  easily  have 
been  shown  that  the  reference  to  equity  was  unnecessary. 

McDonald,  J.,  now,  (April  5th,  1881,)  delivered  the  judg- 
ment of  the  Court : — 

The  plaintiff  brought  this  action  against  the  defendant 
upon  a  policy  of  insurance  on  property  which  was  mortgaged 
to  one  Crowdis,  and  the  defendant  company  admitted  the 
loss,  but  obtained  from  me  at  Chambers  an  order  nisi  to  show 
cause  why  Crowdis  should  not  interplead,  which  order  was 
afterwards  argued  before  Sir  Wm.  Young,  Chief  Justice.  At 
that  argument  no  motion  was  made  by  either  party  to  refer 
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the  case  io  the  Judge  in  Equity,  but  the  Chief  Justice,  of  his 
own  motion,  and  after  argument,  made  an  order  as  follows  : 

"  On  reading  the  affidavits  of  William  L.  Liswell  and  James 
Crowdis  and,  it  appearing  upon  the  argument  before  me,  at 
Chambers,  that  there  are  mixed  questions  of  law  and  Equity 
herein,  and  deeming  it  expedient  to  apply  the  principles  of 
equity  jurisprudence  in  the  consideration  of  the  cause,  I  do 
hereby,  under  section  6,  chapter  89  of  the  Remsed  Statutes, 
transfer  the  same  to  the  jurisdiction  of  the  Equity  Judge  to 
be  dealt  with  according  to  such  principles  and  the  exigencies 
of  the  case.  All  further  proceedings  on  the  part  of  the  plain- 
tiff, at  common  law,  being  stayed." 

"  Halifax,  10th  March,  1879 r 

From  this  order  the  plaintiff  appealed. 

The  section  (6,  ch.  89),  referred  to  in  the  order  provides 
that  "  it  shall  be  lawful  for  the  Supreme  Court  or  for  any  Judge 
of  that  Court  before  whom  the  consideration,  trial  or  hearing, 
of  any  question  of  equitable  jurisdiction  or  any  such  mixed 
questions  of  law  and  equity  may  come,  if  they  or  he  shall 
deem  it  expedient  and  conducive  to  the  ends  of  justice  to  do 
so,  to  order  the  case  or  any  subject  matter  arising  therein,  to 
be  transferred  to  the  jurisdiction  of  the  Equity  Judge  to  be 
dealt  with  according  to  the  principles  of  equitable  jurispru- 
dence and  the  exigencies  of  the  case."  Here  the  same  power 
is  given  to  the  Judge  before  whom  the  question  of  Equity,  or 
of  mixed  law  and  equity  arises  as  is  given  to  the  Supreme 
Court  in  case  the  motion  had  been  made  in  Court;  and  it 
was  admitted  at  the  argument  that  the  main  question  was 
whether  or  not  the  learned  Chief  Justice  could  legally  make 
such  an  order  without  being  moved  thereto,  there  being  no 
equitable  pleas'  pleaded.  That  he  had  that  power  I  had  not 
the  shadow  of  a  doubt  at  the  argument,  and  I  am  confirmed 
in  that  opinion,  on  referring  to  Mclaaac  v.  McLeod,  1  N.  S. 
Decisions,  at  page  232.  That  was  an  an  action  of  ejectment, 
argued  on  a^case  stated,  in  which  the  late  Judge  in  Equity, 
giving  the  opinion  of  the  Court,  after  having  expressed  his 
own  doubts,  not  shared  in  by  the  majority  of  the  Court,  as  to 
whether  or  not  it  was  a  case  calling  for  the  equitable  inter- 
ferance  of  the  Court,  and,  after  defening  to  the  opinion  of 
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the  majority  on  that  question,  said,  (p.  240) ;  "  This  leads  to 
the  enquiry  whether  the  Court  will  exercise  its  equitable 
powers,  unsolicited  by  the  parties,  and  in  a  case  in  which  no 
question  of  Equity  has  been  introduced  by  them  in  the  matter 
they  have  submitted  for  our  judgment.  When  both  parties 
are  content  with  the  decision  of  the  legal  question  raised  in 
a  case  before  the  Court,  there  would  hardly  be  any  equitable 
interference  on  the  part  of  the  Court.  But,  as  a  general  rule, 
and  subject  to  such  regulations  as  will  allow  the  party  whose 
legal  rights  it  may  be  proposed  to  curtail,  to  be  duly  heard,  I 
think  the  legislation  of  this  Province  not  only  authorises  but 
requires  the  Court  to  interfere  when  equitable  considerations 
arise  in  a  legal  suit  that  would  justify  relief  in  a  Court  of 
Chancery  in  England ;  and,  this,  although  the  equitable  case 
may  not  have  been  raised  by  the  pleadings." 

The  argument  in  the  cause  just  cited  was  upon  a  case 
stated,  and  this,  I  think,  raised  the  doubt  which  the  learned 
Judge  expressed  as  to  whether  it  was  one  for  the  equitable 
interference  of  the  Court,  but  that  is  not  the  point  here. 

His  decision  was  not  referred^to  at  the  argument  of  this 
cause,  it  having  been  but  recently  reported.  It  goes  much 
further  than  we  are  now  asked  to  go  to  uphold  the  order 
made  here  by  the  Chief  Justice,  and  it  is  abundantly  clear 
that  it  would  be  useless  to  send  any  particular  question  of 
equity,  arising  in  this  cause,  before  the  Elquity  Judge  without, 
at  the  same  time,  sending  the  whole  case. 

It  is,  I  think,  true  that  the  equities  in  the  case  cited  were, 
when  judgment  was  pronounced,  intended  to  have  been  admin- 
istered in  the  Supreme  Court,  without  referring  them  to  the 
to  the  Judge  in  Equity,  although  an  order  for  the  latter  might 
still  have  been  made ;  but  the  Supreme  Court  and  the  Equity^ 
Judge  having  concurrent  equity  jurisdiction  in  both  cases,  the 
order  being  in  this  case  to  transfer  the  proceedings  from  the 
common  law  court  to  one  branch  of  the  Equity  juristiction 
instead  of  the  other,  both  courses  being  left  open  by  the 
statute,  and  the  question  being  in  both  as  to  the,  power  of  the 
Court,  or  a  Judge,  to  make  such  transfer  without  being  first 
moved  thereto  by  counsel  where  there  was  no  plea  on  equitable 
grounds,  I  think  that  the  case  I  have  cited  is  quite  conclusive 
and  that  this  appeal  must  be  dismissed  with  costs. 
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PLJXxnrFS  shipped  goods  on  defendants'  Teasel  to  be  delivered  at  Halifax  to  tbe  con- 
aigneea,  '*  be  or  they  paying  freight"  After  the  shipment,  and  before  action  brought,  the 
coDBigneeB  paid  plaintifb  for  the  geods. 

Held,  UmI  the  consignees  were  the  proper  persons  to  bring  the  action  for  damages 
occasioned  by  non-delivery  of  the  goods  according  to  the  terms  of  the  bill  of  lading. 

This  cause  was  argued  December  16th,  18«S0,  before  Sir 
Wm.  Young,  C.  J.,  and  Smith,  James  and  Weatherbe,  J  J. 
The  action  was  brought  under  a  bill  of  lading  for  non-delivery 
of  goods.  The  cause  was  tried  before  DesBarres,  J.,  when  a 
non-suit  was  submitted  to  by  plaintiffs  with  leave  to  move 
the  Court  to  set  the  same  aside,  the  Court  to  have  power  to 
enter  a  verdict  for  plaintiffs. 

It  is  admitted  that  plaintifis  shipped  on  board  of  defend- 
ants' vessel  the  goods  mentioned  in  the  bill  of  lading,  which 
bill  of  lading  plaintiffs  received  from  defendant's  agent ;  that 
defendants  have  an  agent  in  Halifax  in  connection  with  their 
busine&s  as  common  carriers ;  that  defendants  did  not  deliver 
the  goods  at  Halifax  but  landed  them  at  Pictou  two  or  three 
days  after  they  ought  to  have  been  delivered  at  Halifax  the 
port  of  delivery,  and,  in  consequence  of  some  of  the  goods 
being  perishable,  they  were  rendered  worthless  to  the  value 
of  $41.15.  It  is  also  admitted  that  tbe  plaintiffs  and  defend- 
ants resided  in  the  United  States. 

Sedgewich  for  appellant. — This  contract  was  intended  to 
be  executed  in  part  in  this  Province.  The  goods  were  to  be 
delivered  at  Halifax.  In  regard  to  the  contract  in  the  bill  of 
lading  there  is  a  distinction  between  the  law  here  and  in  Eng- 
land. Previous  to  the  statute  in  England  it  was  held  that  the 
consignee  could  not  bring  an  action,  though  he  could  after- 
wards. In  Fraser  v.  McConnell  an  action  was  brought  against 
the  master  of  the  ship  by  Fraser,  the  consignee,  for  a  breach 
of  the  contract  in  the  bill  of  lading.  We  were  non-suited, 
though  it  was  admitted  that  such  an  action  could  be  brought 
under  the  statute  in  England.  The  point  was  that  action 
should  have  been  brought  in  the  name  of  the  shipper  in  the 
bill  of  lading  and  not  in  the  name  of  the  consignee.  Here  it 
is  admitted  that  at  the  time  of  the  contract  the  shipper  was 
the  owner.  Adams  &  Co.  made  a  contract  with  the  owners  of 
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the  Worcester  to  deliver  goods  at  Halifax  for  freight.  No 
inference  can  be  gathered  from  their  having  parted  with  the 
property.  I  may  not  h%  the  owner  of  goods,  but  I  may  make 
a  contract  with  a  party  to  deal  with  them  in  a  certain  way  for 
a  specified  consideration.  An  action  would  lie  by  the  parties 
who  Ahippped  these  goods  against  the  shipowner  on  his  con- 
tract to  carry  and  deliver  the  goods  if  he  fails  in  any  respect 
to  carry  out  his  agreement.  (Weatherbe,  J. — Have  you  a 
right  to  a,  farthing's  damages  ?)  We  have,  because  we  made 
a  contract,  a  breach  of  which  is  made  in  consequence  of  the 
non-delivery  of  the  goods  at  Halifax,  and  at  the  time  agroed. 
(Weatherbe,  J. — ^It  is  admitted  that  there  is  a  breach  to  the 
detriment  of  Longhead  &  Kent) 

Bvllen  &  Leake,  (3rd  ed.),  129, 130,  (Carriers  of  goods  by 
water),  gives  the  English  statute  18  &  19  Vict.  It  appears 
from  this  that  prior  to  the  statute  the  endorsement  passed 
only  the  property  in  the  goods  and  not  the  contract,  and  the 
endorsee  could  neither  sue  nor  be  sued  on  the  contract  JTay 
on  Shipping,  362.  The  bill  of  lading  is  evidence  of  the  con- 
tract of  the  owners  or  shippers  with  the  consignee.  See  also 
872  and  373,  also  p.  400.  Before  the  statute  the  transfer  of 
the  bill  of  lading  transferred  only  the  goods  and  not  the 
contract.  Before  the  statute  the  transferee  might  sue  for 
conversion  of  the  goods  though  not  on  the  contract  for  non- 
delivery according  to  the  terms  of  the  contract.  We  have  the 
fact  that  the  shippers  made  the  contract  here  for  themselves 
as  principals,  for  at  that  time  they  were  the  owners  of  the 
goods.  Longhead  &  Kent  could  not  recover  unless  they 
shewed  the  goods  were  theirs.  If  a  party  in  Boston  ships 
goods  to  Halifax  and  enters  into  a  contract  for  their  delivery, 
and  after  that  transfers  the  bill  of  lading  to  a  third  party, 
both  would  have  a  right  of  action,  the  one  for  non-delivery 
according  to  the  contract  and  the  other  for  conversion.  Lick- 
barrow  V.  Mason,  6  East,  25 ;  U  ^'  <t  W.,  403 ;  IS  M.  A  IF., 
486;  9  a  A,  298;  Ihe  Fdix,  L.  R,  2  Ad.  &  Ecc.,  273; 
11  C,  B.,  (N.  S,J  843.  (under  the  new  act).  (Weatherbe,  J. 
— There  is  no  legislation  analogous  to  that  here.) 

Atty.  Qen^rcd,  contra. — ^This  rule  cannot  be  made  absolute 
to  set  aside  a  non-suit.  The  cause  was  tried  in  the  ordinary 
way  and  judgment  of  non-suit  pronounced.    There  is  nothing 
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on  the  minutes  to  show  that  the  judgment  was  otherwise  than 
a  voluntary  one.  No  leave  was  reserved  to  move.  It  must 
appear  that  the  non-suit  was  not  voluntary.  In  Chitti/s 
Archhold,  445,  under  the  head  of  non-suit,  the  subject  is 
discussed.    S9  U.  C.  Q.  B„  519. 

As  regards  the  right  of  action  in  the  plaintiffs,  that  rests 
on  one  or  two  plain  principles  of  law.  The  delivery  to  the 
carrier  is  a  delivery  to  the  vendee  and  nothing  remains  in  the 
consignor  except  the  right  of  stoppage  in  tranaitu  in  case  of 
the  bankruptcy  of  the  vendee.  We  are  strengthened  in  this  case 
by  the  fact  of  the  vendee  having  paid  for  the  goods,  but  our 
position  would  be  almost  as  strong  in  the  case  of  a  sale  on 
credit.  The  payment  was  an  admission  that  the  goods  were 
those  of  Longhead  &  Kent,  that  they  were  being  carried  at 
their  risk,  and  that  they  must  pay  for  them  even  in  the  case 
of  the  goods  being  lost.  The  reason  why  the  goods  were 
shipped  was  that  Loughead  &  Kent  ordered  them,  and  they 
must  have  purchased  because  they  paid  for  them.  The  case 
of  3  Camp:,  254,  was  a  peculiar  case.  At  the  time  the  goods 
were  delivered  to  the  carrier  the  defendant  was  ah  infant,  but 
was  of  age  when  the  goods  were  delivered  to  him.  8  T,  iJ.,  330, 
holds  that  the  action  can  only  be  brought  by  the  consignee. 
3  Eap,,  12;  4  B.  &  (7.,  219.  No  doubt  the  consignee  may 
sue  the  ship  owners  for  non-delivery.  6  CI,  <k  F,,.  620.  A 
delivery  to  an  ordinary  carrier  is  delivery  to  consignee  and 
the  risk  is  then  thit  of  the  consignee.  Cowper,  264 ;  3 
P.  Fm«.,  186 ;  S  Camp,,  36 ;  i  il/.  cfc  ii.,  224.  Pugh  v.  Wylde, 
2  B.  &  C,  177 ,  went  the  whole  length  required  here.  4  EL  <t 
m.,  230  ;  3  B.  JkP.,  682  and  584;  Maude  &  Pollock  on  Mer- 
chant Shipping,  250 ;  Angel  on  Carriers,  423. 

As  to  the  possibility  of  this  being  a  conditional  contract; 
7  Exch,,  607,  (note.) 

As  to  the  final  point,  this  mode  of  proceeding  does  not  lie 
in  this  case.  I  take  the  point  with  some  diffidence,  not  having 
been  able  to  find  authorities,  but  it  seems  to  me  to  be  beyond 
the  intention  of  the  statute  that  two  persons  living  in  a 
foreign  country  should  sue  here  upon  a  contract  made  in  the 
foreign  country.  As  to  my  having  waived  this  by  appearing, 
we  do  not  waive  an  objection  by  appearing  and  protesting. 
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Rigb^y  Q.  C,  in  reply. — Diceij  on  Parties,  106.  The  con- 
signor may  sue  for  breach  of  contract  and  the  consignee  may 
also  have  an  action  as  owner.  L.  R,  3  Exch.,  9.  Loughead  & 
Kent  might  bring  an  action  for  damage  to  the  goods,  and 
t^omeone  else  have  an  action  on  the  contract  for  the  carriage  of 
the  goods.  Is  there  any  proof  that  the  contract  with  plaintiffs 
was  made  with  them  only  as  agents  ?     I  think  not. 

With  regard  to  the  point  in  reference  to  the  non-suit  the 
Court  must  look  at  the  whole  circumstances  which  show  that 
a  case  was  entered  into.  There  is  nothing  to  show  that  any 
one  asked  for  a  non-suit.  Then  if  the  Judge  pronounced 
judgment  of  non-suit,  how  could  it  be  a  voluntary  one? 
The  case  of  Domville  v  Davie$,  is  stronger  than  the  present. 
The  plaintiff's  counsel  himself  suggested  a  non-suit,  which 
the  Judge  granted,  and,  at  the  same  time,  granted  a  rule  te 
set  it  aside. 

Fraser  v.  McConneU,  (Nova  Scotia  Decisions,  unreported  [} 
a  transfer  of  the  bill  of  lading  transfers  only  the  goods  and 
does  not  transfer  the  contract.  This  decides  that  the  English 
statute  is  conclusive.  The  contract  in  this  case  is  made  by 
the  steamship  owners  with  the  parties  who  were  owners  of 
the  goods.  They  were  the  owners  on  the  day  of  shipment. 
The  bill  is  signed  12th  June,  1875,  at  which  time  theplaintifis 
were  owners  of  the  goods.  (Young,  C.  J. — I  think  the 
delivery  attested  the  property.)  That  must  be  shown.  It  is 
a  strained  construction  of  the  facts  that  nothing  was  left  in 
the  shippers  but  the  right  of  stoppage  in  tran&itxi.  The  Judge 
should  have  left  it  to  the  jury  to  say  at  whose  risk  the  goods 
were  shipped,  and  in  what  capacity  the  shippers  made  the 
contract.    We  contend  that  there  was  something  for  the  jury. 

Atty,  General  cites  8  Moore' a  P.  C,  Rep.,  419. 

James,  J.,  now,  (April  5th,  1881,)  delivered  the  judgment 
of  the  Court: — 

This  was  an  action  on  a  contract  by  consignor  against 
carrier  for  loss  of  goods,  tried  before  DesBarres,  J. 

The  bill  of  lading  shewed  that  the  goods  were  shipped  in 
Boston  by  plaintiff  to  be  delivered  at  Halifax  to  "  Loughead 
&  Kent,  or  assigns,  he  or  they  paying  freight  for  said  ship- 
ments." 
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The  minutes  of  trial  are  as  follows  : — 
Cause — B.  V.  Adams  et  cd, 

E.  C.  Crosby  et  al 
Action  brought  under  section  50  of  the  Practice  Act,  ch.  94. 

Mr»  Sedgetvick  opens. — A  bill  of  lading  marked  W.F.D*B.,1, 
is  put  in.  It  is  admitted  that  on  the  12th  June,  1875,  the 
plaintitTs  shipped  on  board  of  defendants'  vessel  the  goods 
mentioned  in  the  bill  of  lading  produced,  which  bill  of  lading 
plaintiffs  received  from  defendants'  agent ;  that  the  plaintiff's 
were  the  owners  of  the  goods,  and  the  defendants  were  the 
owners  of  the  steamer,  and  common  carriers ;  that  defendants 
have  an  agent  at  Halifax  in  connection  with  their  business  as 
common  carriers ;  that  defendants  did  not  deliver  the  goods 
at  Halifax,  but  landed  them  at  Pictou  two  or  three  days  after 
they  ought  to  have  been  delivered  at  Halifax,  the  port  of 
delivery;  that,  in  consequence,  some  of  the  goods  being 
perishable  became  useless,  and  that  the  value  of  the  goods 
rendered  worthless  is  $41.15,  for  which  sum  damages  are  to 
be  assessed  if  the  plaintiffs  are  entitled  to  recover.  It  is  also 
admitted  that  the  plaintiffs  as  well  as  the  defendants  reside  in 
the  United  States. 

Notice  of  writ  marked  W.F.D'B.,2,  is  put  in. 

The  plaintiffs  rest. 

Atty.'Oeneral,  for  defendants. — It  is  admitted  by  plaintiffs' 
counsel  that  Longhead  &  Kent,  residing  at  Truro,  N.  S.,  ordered 
the  goods  from  the  plaintiffs,  who  shipped  them,  and  that  after 
the  shipment  of  the  goods  and  before  this  action  was  brought 
Longhead  &  Kent  paid  the  plaintiffs  for  them. 

Defendants  rest 

Non-suii 

A  rule  was  granted  to  set  aside  non-suit  and  to  enter  a 
verdict  for  plaintiffs  for  S41.15. 

W,  F.  DesB. 

This  decision  was  questioned  at  the  argument  during  the 
present  term  upon  the  rule  nisi  for  new  trial  on  the  ground 
that,  the  contract  having  been  made  with  the  carrier  by  the 
plaintiff^,  he  alone  could  sue  on  it,  the  defendants'  counsel 
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contending  that  the  right  of  action  both  on  the  contract  and 
in  trover  was,  upon  the  evidence,  vested  in  the  consignee  only. 
This  is  the  ordinary  case  of  a  vendor  shipping  goods  to  a 
party  by  whom  they  had  been  ordered  and  taking  a  bill  of 
lading  to  deliver  them  to  the  consignee  or  his  assigns,  he  or 
they  paying  freight. 

The  question  as  to  who, — the  consignor  or  consignee,— is 
entitled  to  maintain  the  action,  was  discussed  and  developed 
in  a  number  of  cases  prior  to  1849,  several  of  which  were 
cited  at  the  argument.  These  cases,  when  examined,  are 
entirely  consistent  with  each  other,  and  the  most  important 
of  them  were  collated  in  the  opinion  of  Lord  Cottenham,  in 
the  case  of  DunLop  v.  Lambeii;  et  aX,,  6  Clarke  &  Finnelly's 
House  of  Lords  Cases,  623.  His  Lordship,  after  reviewing 
the  cases,  said  ;  "  These  authorities,  therefore,  establish  in  my 
mind  the  propositions  which  are  necessary  to  be  adopted  in 
order  to  overrule  this  direction  of  the  Lord  President.  I  am 
of  opinion  that,  although  generally  speaking  where  there  is 
delivery  to  a  carrier  to  deliver  to  a  consignee,  he  is  the  proper 
person  to  bring  the  action" —  (it  wasan  action  on  the  contract)— 
"  against  the  carrier  should  the  goods  be  lost,  yet  that  if  the 
consignor  made  a  special  contract  with  the  carrier,  and  the 
carrier  agreed  to  take  the  goods  from  him  and  deliver  them 
to  any  particular  person  at  any  particular  place,  the  special 
contract  supersedes  the  necessity,  of  showing  the  ownership  in 
the  goods ;  and  that,  by  the  authority  of  Davis  v.  Jwmes  and 
Joseph  V.  Kemp,  the  consignor,  the  person  making  the  con- 
tract with  the  carrier,  may  maintain  the  action,  though  the 
goods  may  be  the  goods  of  the  consignee."  This  case  seems 
to  have  settled  the  law,  as  there  are  but  few  decisions  since. 

Without  specifying  the  several  cases  in  which  it  has  been 
held  that  the  consignor  could  sue,  I  may  remark  that  they 
were  all  cases  in  which  the  consignor  expressly  or  implicitly 
reserved  some  right, — something  which  was  inconsistent  with 
the  full  right  of  property  and  possession  being  in  the  consignee. 
In  one  case  the  Court  went  so  far  as  to  decide  that,  because  by 
the  contract  the  consignor  was  to  pay  the  freight,  the  action 
could  be  brought  in  his  name.  But  in  this  case  there  was  no 
special  contract.  The  consignor  has  done  everything  in  his 
power  to  divest  himself  of  all  right,  obligation  or  privilege 
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with  respect  to  the  goods,  except  that  which  the  law  reserves 
to  him, — the  right  of  stoppage  in  transitu  in  case  of  the 
insolvency  of  the  consignee.  It  is  true  that  he  procured  the 
bill  of  lading  and  shipped  the  goods,  but  all  that  he  did  in 
this  respect  was  as  the  agent  of  the  consignee.  See  FrecTnan 
V.  Birch,  1  N.  &  M..  420. 

The  case  of  Thompson  et  al,  v.  Dominy  et  aZ.,14  M.  &  W.,403, 
which  was  decided  some  years  after  Dunlop  v.  Lambert,  was 
cited  at  the  argument  by  counsel  for  plaintiff,  but  that  was 
the  case  of  an  assignment  of  the  bill  of  lading,  and  it  was 
held  that  the  assignment  of  a  bill  of  lading,  although  it 
passes  the  property  and  confers  the  right  of  sueing  in  tort  for 
non-delivery  of  goods,  does  not  transfer  the  contract.  This 
was  upon  the  familiar  principle  that,  by  the  common  law 
choses  in  action  are  not  assignable.  In  ordinary  cases  such  as 
the  present  the  contract  is  made  with  the  consignee  himself 
through  the  consignor  as  his  agent,  and,  therefore,  there  is  no 
assignment,  and  the  principle  does  not  apply. 

I  am  of  opinion  that  the  rule  nisi  should  be  discharged 
with  costs. 

Weatherbe,  J. — I  am  unable  to  see  that  this  case, 
under  the  facts  admitted,  where  the  delivery  was  to  the  car- 
rier by  the  consignor  who  had  sold  the  goods  to  the  consignee, 
to  whom  by  the  terms  of  the  bill  of  lading  they  were  to  be 
delivered  and  who  was  to  pay  the  freight,  and  who  was  in 
fact  the  owner  of  the  goods  at  the  time  of  the  loss  complained 
of,  is  not  the  ordinary  case  where  the  consignee  is  the  person 
entitled  to  bring  the  action,  and  I  am  of  opinion  that  there  is 
nothing  here  te  shew  a  special  contract  on  which  the  plaintiff 
can  maintain  an  action. 

I  think  the  rule  must  be  discharged. 
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COMPANY. 


A  CONDITION  in  plaintilTi  policy  of  insurance  required  the  certificates  of  the  two  a 
trates  most  contiifuoua  to  the  Are  to  be  delivered  within  fourteen  days  after  loss,  and  provided 
that  if  the  claim  should  not,  for  the  space  of  three  months  after  the  occurrence  of  th«iire, 
be  in  all  respects  verified  in  manner  aforeesid,  the  assured  should  forfeit  every  right  to  pay- 
ment or  restitution,  vid  time  should  be  of  the  essence  of  the  contract.  A  verdict  was  found 
for  plaintiff  in  April,  1877,  which  was  set  aside  after  arKument  had  in  February,  187S,  oo  tbe 
ground  that  the  certificates  of  the  nearest  magistrates  had  not  been  produced.  Plaintiff  tba 
produced  certificates  from  the  nearest  magistrates. 

Beldy  that  this  was  no  complUnoe  with  the  condition,  and  plaiutilf  could  not  recover. 

This  cause  was  argued  January  31st  and  February  1st, 
1881,  before  DesBarres,  McDonald,  James  and  Weatherbe, 
J  J.  It  was  an  action  upon  a  policy  of  insurance  on  a  mill, 
tried  before  DesBarres,  J.,  when  a  verdict  was  found  for 
plaintiff  by  consent,  which  .verdict  was  set  aside,  the  certi- 
ficate required  by  one  of  the  clauses  of  the  policy  of  two  of 
nearest  magistrates  not  having  been  given  ;  3  Russell  & 
Cltesley,  129.  The  plaintiff  thereupon  procured  and  handed  in 
a  certificate  from  the  three  nearest  magistrates.  The  parties 
made  a  case  for  the  Court,  consisting  of  the  minutes  of 
evidence  at  the  trial,  and  the  further  statement  of  fact  as  to 
the  handing  in  of  the  certificates  of  the  nearest  magistrates 
after  the  judgment  setting  aside  the  previous  verdict. 

Heni^y. — The  proof  was  put  in  too  late  under  the  four- 
teenth section.  But  the  want  of  the  certificate  was  not  the 
only  objection  to  the  plaintiff's  recovery.  There  was  a  change 
in  the  occupation.  The  judgment  of  the  full  Court  on  the 
last  argument,  in  3  R.  cfc  C,  128,  is  an  express  decision  on  the 
point  in  'regard  to  the  change  in  the  occupant,  under  the  third 
and  fifth  conditions  of  the  policy.  There  was  a  change  in  the 
possession  and  interest,  and  in  the  title  too.  A  company  may 
be  very  willing  to  insure  property  of  A.  B.  in  a  building  owned 
by  C.  D.,  but  not  if  the  building  become  the  property  of  E.F. 
It  makes  no  difference  whether  the  change  is  in  the  ownership 
of  the  thing  insured  or  of  the  building  in  which  it  is  contained. 
At  the  time  of  the  insurance  thie  mill  was  occupied  by  Hughes, 
who  was  running  it  as  his  own.  At  the  time  of  the  loss,  by 
a  voluntary  transfer  it  had  passed  to  Dennison,  and  Austen 
and  Tremaine.    The  same  question  arose  in  McLeod  v.  Citizeni 
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Ins.  Co.,  3  R.  &  C,  156.  On  the  point  as  to  the  notice  I  will 
give  Mason  v.  Bailey,  8  Exch.,  819 ;  Mann  v.  Western  Ins. 
Co.,  19  U.  C.  Q.  B.,  314. 

Longley,  (with  whom  was  McCoy,  Q.  C.,)  was  called  upon 
on  the  first  point,  as  to  notice.  Cites  Mann  et  al.  v.  Western 
Ins.  Co.,  19  U.  C.  Q.  B.,  314.  The  certificate  of  the  magis- 
trates need  only  be  given  within  a  reasonable  time.  In  the 
case  cited  the  words  **  as  soon  as  possible  "  were  construed  to 
mean,  under  the  circumstances.  In  that  case  papers  which 
were  first  sent  in  were  objected  to,  and  a  second  set  of  papers 
■was  put  in.  That  was  also  the  case  here.  I  do  not  mean  to 
say  that  the  company  are  not  entitled  to  demand  a  proper 
certificate  as  a  condition  precedent  to  our  recovery,  but,  having 
.failed  to  call  our  attention  to  the  irregularity  in  the  certificate 
at  the  time  it  was  sent  in,  they  are  precluded  from  subse- 
quently making  any  objection  as  to  the  time.  This  was  the 
principle  on  which  the  Canadian  case  went.  There  is  no 
distinction  in  principle  between  the  eleven  months  in  that 
case  and  the  two  years  and  a  half  in  this.  We  rectified  the 
mistake  as  soon  as  we  were  made  aware  of  it.  (McDonald,  J, 
— Is  there  anything  to  show  that  the  underwriters  knew  that 
the  certificate  was  not  given  by  the  nearest  magistrate.  They 
can't  waive  a  thing  unless  they  know  it.)  Cites  Clarke  on  Ins., 
236,  as  to  waiver.  (Weatherbe,  J. — ^^Your  argument  only 
goes  to  show  that  there  was  a  waiver  of  irregularities  in  the 
original  proof.)  A  letter  was  written  by  the  company  objecting 
to  the  first  proof.  A  second  proof  was  then  immediately  put 
in,  to  which  no  specific  objection  was  made.  The  answer  was 
merely  that  the  loss  would  not  be  paid.  In  the  Canadian 
case  the  circumstances  and  the  proper  proof  M^as  allowed  to 
be  put  in  eleven  months  after.  If  the  cause  had  not  been 
reached,  on  the  same  principle  the  proof  could  have  been  put 
in  three  years  after.  (Weatherbe,  J. — I  admit  your  proof 
has  been  put  in  "  as  soon  as  possible,"  but  the  contracts  are 
not  the  same.  You  have  bound  yourself  to  put  in  the  proof 
within  three  months,  possible  or  not.)  I  contend  that  after 
calling  attention  to  irregularities  in  the  first  certificate  they 
were  equally  bound  to  call  attention  to  irregularities  in  the 
second  if  they  intended  to  rely  upon  them ;  Clarke  on  Ins., 
236.    (Henry. — Under  the  19th  condition  it  is  provided  that 
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none  of  the  previous  conditions  shall  be  deemed  to  be  waived 
unless  by  endorsement  in  writing  on  the  policy.) 

McCoy,  Q.  (7.,  cites  S9  U.  C.  Q.  jB.,  1,  as  to  question  of 
waiver. 

DesBarres,  J.,  now,  (April  5th,  1881,)  delivered  the 
judgment  of  the  Court : — 

This  was  an  action  to  recover  the  sum  of  S2500  on  a  policy 
of  insurance  effected  by  the  defendants  on  a  paper  mill  and 
machinery  owned  by  the  plaintiff,  situate  at  Nine  Mile  River 
in  this  county,  and  occupied  by  one  Daniel  Hughes.  The 
cause  was  tried  in  April,  1877,  and  a  verdict  was  found  for 
the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the  law 
and  facts  of  the  case.  It  was  argued  in  February,  1878,  and, 
after  full  consideration  of  the  subject,  His  Lordship  the  Chief 
Justice  delivered  the  judgment  of  the  Court,  and  directed  a 
non-suit  on  the  ground  that  the  plaintiff  had  failed  to  fulfil 
three  of  the  conditions  in  the  policy  to  which  he  particularly 
referred.  See  S  R.  <k  (7.,  119.  The  case  was  again  brought 
before  us  for  argument  during  the  present  term,  on  the 
minutes  of  the  evidence  and  exhibits  taken  and  received 
at  the  trial,  as  a  case  submitted  by  the  parties  and  their 
attorneys  on  which  the  judgment  of  the  Court  is  sought, 
whether  the  several  certificates  of  loss  given  by  Henry  S. 
Wright,  Joseph  Hamilton  and  John  Thomas,  who  arc  magis- 
trates most  contiguous  to  the  place  of  fire,  all  of  which  are 
admitted  to  have  been  procured  and  delivered  by  the  plaintiff 
to  the  agent  of  the  defendant  shortly  after  the  delivery  of  the 
former  judgment,  entitled  the  plaintiff  in  view  of  the  facts 
submitted,  to  recover  the  amount  claimed  under  the  policy 
sued  upon.  In  discharging  the  duty  imposed  upon  us  by  the 
parties  in  this  suit,  it  must  be  borne  in  mind  that  the  same 
objections  that  were  raised  at  the  trial  and  former  argument, 
as  well  as  the  same  facts  that  were  then  under  the  considera- 
tion of  the  Court,  are  submitted  for  our  consideration  now; 
nor  mu.'st  it  be  forgotten  that  there  has  been  no  waiver  by  the 
defendants  of  any  act  or  thing  required  by  any  condition  in 
the  policy  to  be  performed  by  the  plaintiff  in  case  of  loss; 
the  only  difference  in  the  case  as  now  presented  from  what  it 
was  at  fiist  being  the  substitution  of  the  certificates  of  the 
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magistrates  above-named  for  those  at  first  delivered  by  the 
plaintiff  to  the  defendant,  that  were  pronounced  by  the  Court 
to  be  no  fulfilment  of  condition  No.  14.  By  that  condition  in 
the  policy,  upon  the  nou-fulfilment  of  which  the  defendants 
mainly  rest  their  defence,  the  certificates  of  two  magistrates 
most  contiguous  to  the  fire  are  required  to  be  delivered  to  the 
defendants  within  fourteen  days  after  the*  loss.  Now  we 
have  only  to  consider  whether  the  last  certificates  of  the 
magistrates,  assuming  them  to  be  good  in  all  other  respects, 
can  be  reijarded  as  having  been  delivered  to  the  defendants  in 
sufficient  time  to  meet  the  objection  raised  on  that  point,  and 
thus  entitle  the  .plaintiff  to  recover  under  the  policy  declared 
upon  for  the  loss  sustained.  The  last  paragraph  of  the  14th 
condition  is  in  these  words:  "And  if  the  claim  shall  not  for 
the  space  of  three  months  after  the  occurrence  of  the  fire  be 
in  all  respects  verified  in  manner  aforesaid,  the  assured  shall 
forfeit  every  right  to  restitution  or  payment  by  virtue  of  the 
policy,  and  time  shall  be  of  the  essence  of  the  contract."  The 
language  of  this  paragraph  is  very  explicit,  and  furnishes  us, 
I  think,  an  answer  to  the  question  we  are  called  upon  to 
decide,  which  in  my  view  must  be  that  the  plaintiff  is  not 
entitled  to  recover  upon  the  policy  declared  upon,  in  consse- 
quence  of  his  having  failed  to  verif}^  his  claim  in  the  manner 
and  within  the  time  prescribed.  8  Exch.,  810 ;  19  U,  C.  Q.  B., 
314.  I  think  the  judgment  of  the  Court  must  be  for  the 
defendants  with  costs. 


In    Re    MORTON'S    ESTATE. 

Afpsal  from  an  order  of  the  County  Court  sustaining  a  claim  against  aa  insolvent  estate, 
4lismi8bed  with  ooets,  where  proceeJingi  were  not  taken  within  the  eight  dajrs  limited  by 
statute. 

This  was  an  appeal  from  an  order  of  the  County  Court, 
sustaining  a  claim  against  an  insolvent  estate,  and  was  argued 
February  28th,  1881,  before  McDonald,  Smith,  James  and 
VVeatherbe,  JJ. 

Righy,  Q.  C, — The  appeal  is  not  properly  before  the  Court. 
Section  128  of  the  Insolvent  act  of  1875,  which  provides  for 
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an  appeal,  says  that  no  appeal  shall  be  entertained  unkss 
security  is  put  in  and  proceedings  adopted  within  eight  days, 
etc.     The  appeal  was  not  made  within  the  eight  days  and  the 
time  cannot  be  extended.     Thei*e  is  no  provision  for  getting 
the  papers  before  this  Court  as  there  is  in  the  case  of  appeals 
from  the  County  Court.     No  notice  has  been  given  me  in 
time.    No  appeal  can  bo  here  until  a  motion  is  made  here.  It 
is  for  the  other  side  to  show  that  all  preliminaries  have  been 
duly  taken.     Buvgeois  v.  Hamilton,  3  Pugsley,  232.     Notice 
was  never  served  on  Messrs.  White  &  Blanchard,  the  attorneys 
in  the  cause,  but  a  notice  was  given  to  Mr.  Mack,  who  said  at 
the  time  that  he  was  not  the  proper  party  and  only  accepted 
it  without  prejudice  to  any  one. 

Ritchie,  Q.  C, — The  objection  should  be  taken  as  a  separate 
motion.  Under  the  case  cited  the  appeal  was  allowed  to  he 
withdrawn.  I  see  the  force  of  the  objection,  however,  as  to 
the  proceedings  being  taken  within  eight  days,  and  if  the 
Judge  had  no  power  to  extend  the  time  we  must  fail. 

The  appeal  was  dismissed. 

On  March  5th,  1881,  before  the  same  Judges,  Rigby,  Q.  C, 
moved  for  a  rule  dismissing  the  appeal  with  costs.  In  the 
Supreme  Court  of  Canada,  whenever  appeals  are  dismissed  for 
want  of  jurisdiction,  costs  are  allowed.  We  were  brought 
here  to  resist  a  motion,  and  succeeded,  and  have  been  put  to 
costs. 

Ritchie,  Q.  C,  contra. — The  application  should  have  been 
made  sooner  instead  of  waiting  until  everything  was  pre- 
pared for  the  argument.  The  cause  cannot  be  before  the 
Court  until  the  bai)  has  been  put  in.  In  ^  Pugsley,  132,  it 
was  held  that  the  Court  had  no  jurisdiction  to  make  an  order. 

Right/,  Q.  C,  in  reply. — In  3  Supreme  CoiiH  of  Canada,  27S, 
the  appeal  was  dismissed  for  want  of  jurisdiction,  with  costs. 

Smith,  J,,  now,  (April  5th,  1881,)  delivered  the  judgment 
of  the  Court,  allowing  the  costs. 
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WILMOT  V.  SHAW. 

Tub  plaintiff,  a  physican,  practising  in  Newfoundland,  perfonnod  medical  services  for  the 
defendant,  also  resident  tliere. 

Heldy  that  the  plaintiff  could  recover  in  this  Court,  notwithstandini;  he  was  not  registered 
under  ^.  S.,  c»p.  28,  sec.  22. 

This  cause  was  argued  March  9th,  1881,  before  DesBarres, 
McDonald,  Smith,  James  and  Weatherbe,  J  J.  Tlie  action 
-was  brought  in  the  County  Court  for  District  No.  1,  for 
medical  and  surgical  attendance  rendered  by  plaintiff,  a  regu- 
larly admitted  physician  and  surgeon,  residing  at  French 
Shore,  Newfoundland,  to  defendant's  daughter,  also  at  the 
tirae  the  services  were  rendered  residing  in  Newfoundland, 
who  had  been  severely  burned  by  the  upsetting  of  some 
heated  alcohol.  The  defence  rested  mainly  on  Revised  Statutes^ 
chapter  28,  "  Of  Practitioners  in  Medicine  and  Surgery,"  the 
22nd  section  of  which  incapacitates  physicians  from  recovering 
for  medical  or  surgical  advice  unless  registered  under  the  act ; 
also  on  an  agreement  alleged  to  have  been  entered  into 
hy  plaintiff  to  render  professional  services  to  defendant's 
family  for  a  specified  sum  per  annum.  The  County  Court 
Judge,  Johnstone,  J.,  delivered  the  following  judgment: — 

In  this  action  the  plaintiff*  seeks  to  recover  from  the 
defendant  his  charges  for  medical  and  surgical  services  per- 
foiliied  for  his  daughter  in  the  Island  of  Newfoundland. 
This  action  being  brought  in  this  Province,  the  defendant 
contended  that  the  plaintiff^,  as  a  condition  precedent  to  his 
right  to  recover,  must  bring  himself  within  the  provisions  of 
our  statute,  cap.  28,  Revised  Statutes  "  of  Practitioners  in 
Medicine  and  Surgery,'*  the  22nd  section  of  which  prohibits 
anyone  from  recovering  in  any  court  of  law  for  any  medical  or 
surgical  advice,  unless,  upon  trial,  he  prove  that  he  was  regis- 
tered under  that  chapter,  and  the^  plaintiff*  admitted  he  was 
not.  But  I  am  of  opinion  that  the  provision  of  the  act  only 
applies  to  parties  practising  in  the  Province  and  is  no  bar  to 
outside  practitioners  recovering  in  our  courts  for  work  done 
beyond  the  Province,  its  object  alone  being  to  prevent  unqua- 
lified persons  from  practising  in  Nova  Scotia  by  debarring  them 
from  the  right  of  suing  for .  compensation  for  their  services. 
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An  agreement  was  attempted  to  be  set  up  on  the  part  of  the 
defendant  that  the  plaintiff  had  engaged  to  attend  him  and 
his  family  for  a  certain  sum  per  year,  six  months  of  which 
had  been  paid  when  the  plaintiff  moved  away  from  the  place. 
This  agreement  was  not  pleaded,  and,  being  relied  upon»  it 
ought  to  have  been  expanded  on  the  record  and  could  not  be 
given  in  evidence  under  the  general  denial  of  a  promise  or  of 
indebtedness,  as  this  general  denial  operates  only  as  a 
denial  in  fact  of  the  express  contract  promise  or  agreement 
alleged  in  the  writ- or  of  the  nmtters  of  fact  from  which  the 
contract  promise  or  agreement  alleged  in  the  writ  may  be 
implied  in  law.  Had  the  agreement  been  pleaded,  the 
plaintiff,  by  replication,  might  have  raised  the  issue  whether 
the  agreement  covered  the  work  for  which  the  action  was 
brought. 

The  defendant  further  contended  that  the  onus  of  proving 
the  agreement  rested  on  the  plaintiff,  but  in  this  I  do  not 
agree  with  him.  The  work  was  performed.  The  defendant 
had  the  services, — the  consideration.  The  law  raises  the 
assumpsit,  the  promise  to  pay.  The  defendant  seeks  to  defeat 
the  claim  by  a  special  agreement,  and  it  is  incumbent  upon  a 
party  insisting  upon  a  positive  exemption  to  prove  the  affir- 
mative of  the  exemption.  See  Tennant  v.  Chamherlandy 
1  El.  &  Bl.,  401,  dicta  of  Lord  Campbell  and  Crompton,  J., 
on  this  point. 

The  agreement  itself  is  not  proved;  it  is  positively 
denied  by  the  plaintiff,  and  it  was  the  duty  of  the  defendant, 
by  testimony  corroborative  of  his  own,  to  have  thrown  the 
balance  in  his  favour.  It  is  not  necessary  to  discuss  the  ques- 
tion whether  the  agreement  covered  a  case  like  the  present, 
which  may  be  open  to  serious  argument. 

I  give  judgment  for  plaintiff  for  $100. 

A  rule  for  a  new  trial  was  taken,  returnable  before  His 
Lordship  the  Judge  of  the  County  Court,  and  argued  before 
him,  upon  which  His  Lordship  delivered  the  following  judg- 
ment : — 

I  am  unable  to  see  that  I  have  misjudged  either 
the  facts  or  the  law.  I  am  of  opinion  that  our  Provincial 
statute,  cap.  28,  is  a  municipal  regulation,  confined   in  its 
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operation  to  Nova  Scotia.  Its  object  is  to  prevent  unquali- 
fied persons  from  practising  in  Nova  Scotia  and  to  enable  the 
patient  to  place  reliance  on  the  skill  and  ability  of  the  medi- 
cal man  he  employs  to  treat  his  case,  and,  being  so  limited,  the 
lex  loci  and  not  the  lex  foi^i  applies. 

Here  the  contract  was  made  in  a  foreip^n  country,  the  work 
was  performed  abroad,  and  after  the  cause  of  action  had 
accrued,  the  parties  accidentally  found  themselves  within  the 
Province,  when,  the  action  being  transitory,  the  plaintiff 
availed  himself  of  his  common  law  right  and  sued  for  work 
and  labor  performed  in  Newfoundland,  where  our  restrictive 
statute  has  no  operation,  and  where  there  is  no  similar  enact- 
ment in  force  to  bar  the  plaintiff's  right  to  recover;  and  in 
this  respect  the  case  is  distinguishable  from  DeLa  Rosa  v. 
Prentis,  16  C.  B.,  N.  S.,  578,  relied  on  by  Mr.  Meagher  for  the 
defendant.  There  the  medical  officer  of  a  Peruvian  ship, 
residing  and  practising  in  the  ea§t  end  of  London  attendQd 
his  patients,  residing  some  on  board  ship  and  some  on  shore, 
and  Byles,  J.,  took  the  distinction,  (1)  That  the  contract 
was  not  made  between  Peruvians  only,  but  between  a  plain- 
tiff domiciled  in  England  and  a  Peruvian,  the  plaintiff  being, 
by  the  law  of  England,  subject  to  a  personal  disqualification. 
(2)  It  was  to  be  performed  on  board  the  Peruvian  vessel 
which,  for  some  purposes,  might  be  considered  a  foreign  terri- 
tory, and  also  on  shore  ;  and  generally  speaking,  a  contract  is 
to  be  governed  by  the  law  of  the  country  where  it  is  to  be 
performed.  And  the  same  principle  rules  in  GaU  et  al.  v. 
Levy,  16  C.  B.  N.  S.,  73,  where  an  agreement  made  in  France 
to  be  carried  into  effect  in  England  was,  although  legal  in 
France,  held  void,  because  it  was  champerty  in  England, 
Earle,  C.  J.,  holding  it  invalid  because  it  was  to  be  performed 
in  England  by  an  English  Court.  And  Wheaton/m  his  Inter- 
national Law,  say,  at  p.  193 ;  whatever  belongs  to  the  obligation 
of  the  contract  i<s  regulated  by  the  lex  domicilUi  or  the  lex 
loci  contractus,  and  whatever  belongs  to  the  remedy  for 
enforcing  the  contract  is  regulated  by  the  lex  fori,  A  mere 
fiscal  regulation  does  not  operate  extra-territorially.  The 
obligation  of  a  contract  consists  of  the  will  of  the  parties 
expressed  as  to  its  terms  and  conditions.  The  interpretation 
of  them  depends  on  the  lex  loci  contractus.    In  this  case  the 
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obligation  was  implied  on  the  defendant  of  paying  for  the 
services  performed  by  the  plaintiff,  and  a  mere  local  regulation 
disqualifying  a  party  from  recovering  for  work  done  in  Nova 
Scotia  cannot  enure  to  bar  the  plaintiff  from  recovering  under 
the  terms  of  a  contract  made  in  another  country  wJiere  no 
such  disqualification  exided. 

For  these  reasons  I  must  discharge  the  rule  nisi  for  a  new 
trial  with  costs. 

From  this  judgment  the  defendant  appealed  : — 

Attorney  General  in  support  of  appeal  cites  chapter  28, 
Revised  Statutes,  section  22.  It  is  admitted  that  the  plaintiff 
was  not  registered  under  the  act,  and  the  main  question  is 
whether  the  restriction  in  section  22  applies  to  the  plaintiff, 
or  whether,  because  the  services  were  rendered  in  Newfound- 
land, he  is  exempt  from  its  operation.  The  lex  loci  cannot 
apply,  as  the  provision  of  the  statute  clearly  cuts  oflf  the 
remedy.  I  admit  that  the  object  of  the  statute  was  as  state<l 
by  the  Judge  below,  but  the  Legislature  has  gone  further  in 
regard  to  the  remedy,  and  the  principle  of  the  statute  is  no 
answer  to  the  sweeping  provision  of  the  Legislature,  that  no 
action  shall  be  brought.  In  JC  C.  5,  X,  S.,  the  plaintiff,  a 
non-registered  physician,  was  held  incapacited  to  recover  for 
services  rendered  on  board  a  foreign  ship,  on  a  ground  that 
applies  exacth^  to  this  case. 

In  1  B.  (t  Ad.y  284,  it  was  held  that  the  lex  loci  governs 
the  contract,  but  the  lex  fori  the  remedy.  In  J  //.  o/i.,  1, 
it  was  held  that  the  law  of  the  country  where  the  remedy  is 
sought  to  be  enforced  governs  the  admissibility  of  evidence. 
See  also  6  ExcL,  275.  In  10  B,  <fc  C,  903,  it  was  held  that 
the  party  seeking  to  avail  himself  of  the  law  of  a  country 
must  take  the  law  as  he  finds  it.  See  also  ;?  Bing ,  N,  (7,  210, 
as  to  the  extent  to  which  the  lex  fori  governs  contracts  made 
abroad.  1  D.  <J&  i.,  834,  is  on  the  same  point ;  also  5  CI.  <k  Fin., 
14.  Being  a  contract  made  and  performed  abroad  and  sought 
to  be  enforced  here,  our  law  must  apply.  But  if  the  view  of 
the  County  Court  Judge  prevails,  the  lex  loci  is  presumed  to  be 
that  of  the  lex  fori,  until  the  contrary  is  shown ;  Bro^vn's  Law 
Did.,  p,  35.     Story  s  Covflict  of  Laws,  sees.   556,  557,  558, 


Digiti 


ized  by  Google 


APRIL,    1881.  347 

sustains  the  opposite  opinion  that  the  lex  fonrl  must  apply. 
It  was  for  the  Legislature  of  this  country  alone  to  say  what- 
remedial  proceedings  they  would  adopt.  Foreigners  arp  only 
entitled  to  the  same  remedies  as  the  citizens  of  the  country, 
and  the  remedy  is  to  be  construed  without  regard  to  the 
domicile  of  the  parties.  The  words,  "  no  person  shall  be 
entitled  to  recover/'  extend  to  any  person  who  tries  to 
recover.  Nothing  else  can  be  held  without  the  insertion  of 
limiting  words.  As  to  the  evidence  necessary,  the  lex  fori 
must  govern.  Footers  Intent  at  ional  Jurispi'ltdence,  431. 
7  CI.  dk  F,,  p.  140,  applies  to  the  question  of  interest  and  the 
Statute  of  Limitations.  An  action  cannot  be  maintained  in 
England  upon  a  contract  made  in  France,  which,  if  made  in 
England  could  not  be  sued  on.  13  C.  B  ^  801.  See  also  p. 
827,  (note.) 

Weeks,  contra. — The  case  cited  by  the  Atty.  General 
from  10  C,  B.J  N.  S.,  578,  is  ia  no  respect  analogous  to  this. 
In  that  very  case  the  Judge  recognized  the  distinction  when 
he  intimated  that  if  the  contract  had  been  one  between  two 
Portuguese  the  decision  would  have  been  different.  The  ser- 
vices in  that  case  were  rendered  by  a  physician  residing  in 
England  to  a  seaman  on  board  a  vessel  in  an  English  harbor. 
Our  act  is  intra  termtorial,  and  it  is  only  by  a  forced  and 
unnatural  construction  that  any  other  meaning  can  be  given. 
The  Statute  of  Limitations  and  statutes  ejiisdevi  generis  are 
manifestly  inapplicable.  The  laws  of  the  place  where  the 
contract  was  made  or  to  be  performed  must  govern.  Pollock  ' 
on  Contracts,  334 ;  Storijs  Covflict,  sec.  637 ;  8  0.  B.,  800 ; 
13  C.  B.,  N.  S.,  63  :  Stoinjs  Covfiid,  sec.  51 ;  Potters  Dwarris, 
62  and  63;  3B.<1;  S.,10. 

I  admit  that  if  the  construction  of  the  act  contended  for 
by  the  Attorney  (leneral  leaves  the  act  within  the  ambit  of  the 
jurisdiction  of  the  Legislature,  it  is  sound  ;  but  I  contend 
that  the  act,  so  construed,  goes  beyond  that  jurisdiction* 
Take  the  case  of  marriage,  respecting  which  our  Legislature 
has  enacted  that  certain  forms  and  ceremonies  are  necessary 
for  its  solemnization  in  this  Province,  yet  a  marriage  solemn- 
ized elsewhere  under  different  forms,  is  recognized  as  pei  fectly 
valid  here.    See  9  BligK  111,112. 
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Cites  Dike  v.  Erie  Railway  Co,,  decided  by  the  New  York 
Court  of  Appeals,  40  N.  Y.  Rep. 

Cites  Footea  Priv.  International  Jurisp.,  412,  413,  as  to 
controlling  power  of  lex  fori  over  procedure.     Id.,  277,  360. 

The  only  queMion  for  a  tribunal  called  upon  to  enforce  the 
contract  should  be,  by  what  law  did  the  parties  intend  the 
contract  to  be  governed.     Maxwell  on  Statutes,  122. 

One  of  the  cases  cited  on  the  other  side,  the  case  from 
3  Bing.  K  C,  202,  is  overruled  by  a  case  in  S8  L.  J,,  Q.  B. 

In  the  case  cited  from  16  C.  5.,  N,  S,,  the  plaintiff  was 

domiciled  in  England,  and,  under   the  laws  of  that  country, 

subject  to  a   personal   disqualification,  and  the   services  for 

which  he  sought  to  recover  were  not  performed  entirely  on 

.  board  the  foreign  vessel,  but  partly  on  shore. 

Graham,  in  reply,  cites  Maxioell  on  Statutes,  pp.  3  and  4; 
8  B,S  a,  164  ;  Sedgewick  on  Const  St..  207  ;  13  Peters,  311 

Weatherbe,  J.,  now,  (April  5th,  1881,)  delivered  the 
judgment  of  the  Court,  as  follows : — 

The  plaintiff  was  a  medical  practitioner  in  Newfoundland 
and  the  defendant  incurred  the  debt  sued  for  here  without  the 
province.  The  only  defence  relied  on  here  is  that  by  sec.  22 
of  cap.  28,  R.  S.,  no  person  shall  be  entitled  to  recover  any 
charge  in  any  Court  of  law  for  medical  or  surgical  advice  or 
attendance,  unless  he  shall  prove,  upon  the  trial,  that  he  w 
registered  under  that  chapter.  One  of  the  duties  of  the 
Board  organized  under  that  chapter  is  to  cause  every  member 
of  the  profession  practising  in  Nova  Scotia  to  enregister  his 
name,  and,  by  section  15,  one  of  the  duties  of  the  Registrar  is 
to  erase  the  name  of  a  practitioner  who  shall  have  left  the 
Province  without  the  intention  of  returning,  or  who  shall 
have  ceased  practising  for  five  years,  and,  by  section  21,  every 
person  registered  under  the  act  may  practice  in  Nova  Scotia 
and  recover  for  his  services.  The  whole  scope  of  the  act 
relates  to  the  practice  of  the  profession  in  the  Province  and 
the  remedy  sought  to  be  effected  by  the  act  does  not  in  any 
way  relate  to  actions  upon  contracts  or  for  services  between 
parties  residing  abroad  whose  transactions  are  to  be  governed 
by  the  law  of  the  country  where  the  services  were  performed* 

I  have  no  doubt  the  plaintiff  is  entitled  to  recover. 


Digiti 


ized  by  Google 


APRIL,    1881.  349 

DesBarkes,  J. — I  concur  in  the  judgment  just  delivered. 

This  suit  is  brought  by  a  medical  practitioner  of  the 
Province  of  Newfoundland,  who  attended  a  daughter  of 
defendant  there  and  rendered  very  valuable  services.  The 
defendant  having  subsequently  come  to  this  Province  the 
medical  practitioner  followed  and  brought  his  action,  and  the 
question  before  us  is  whether  he  is  entitled  to  maintain  his 
action  or  not.  I  take  it  for  granted  that  our  law  in  reference 
to  the  registration  of  medical  practitioners  applies  to  Nova 
Scotia  alone.  Suppose  a  medical  practitioner  rendered  ser- 
vices in  England,  could  he  not  follow  his  patient  and  recover 
here  ?     I  have  no  doubt  about  it  whatever. 

James,  J. — I  prepared  a  written  opinion,  but  as  I  fully 
concur  with  my  learned  brethren  it  is  not  necessary  to  read 
it. 


In  Re   JOHN    BOWER. 

It  is  a  fatal  obJecUoD  to  a  rule  nUi  for  a  quo  toarranto  that  do  grounds  are  set  out. 

This  cause  came  before  DesBarres,  Smith,  James  and 
Weatherbe,  J  J.,  on  March  26th,  1881,  on  the  following  rule 
nisi  for  a  qiio  wai^^anto : — 

Haufax,  SS. 

In  the  Supreme  Court,  1881. 

In  Re  Application  of  John  Bower  for  a  writ  of  quo  wai^anto 
on  the  relation  of  John  Bower,  John  Matthews  and 
William  G.  Swinesburg,  of  Shelburne. 

On  reading  the  affidavits  of  John  Bower,  John  Matthews, 
William  G.  Swinesburg,  the  affidavit  of  William  Crews  and 
his  official  certificate,  and  the  affidavit  of  William  F.  MacCoy, 
and,  on  motion,  it  is  ordered  that  fourteen  days  be  given  to 
Edward  J.  Murphy,  of  Shelburne  in  the  County  of  Shelburne, 
Esquire,  to  show  cause  before  the  Supreme  Court,  at  Halifax, 
on  the  5th  day  of  March  next,  why  an  information  in  the 
nature  of  a  quo  wannnto  should  not  be  exhibited  against  him 
to  show  by  what  authority  he  claims  to  be  one  of  the  muni- 


Digiti 


ized  by  Google 


350  In    Re    JOHN    BOWER. 

cipal  conncillors  for  Dist^'icfc  No.  3  for  the  township  of 
Shelburne,  and  to  represent  said  district  in  said  council,  and 
to  act  in  that  capacity,  upon  notice  of  this  rule  to  be  given 
him,  in  the  meantime. 

Dated  at  Halifax  this  1 9th  day  of  February,  A.  D.  1881. 
By  the  Court. 

M.  I.   WiLKiNS,   Pvotlty. 
On  motion  of  Mr.  MacOoy,  Q.  C,  { 
for  the  Relatoi-s.  J 

^^0^y>  Q-  C^-j  took  preliminary  objections.  The  affidavit  is 
wrongly  entitled.  6  T.  R.,  45  ;  Re  Peter  Ross,  2  R.  &  C,  596. 
The  rule  nisi  does  not  contain  any  grounds.  Tidd,  657,  gives 
the  English  practice  before  1  Wra.  IV.  The  application 
should  be  in  the  nature  of  a  quo  ivarranto  on  the  relation  of 
the  party.  High  on  Extraordinary  Remedies,  sees.  591,  G97; 
Fishers  Dig.,  7338 ;  Rex  v.-  Ogden,  10  B.  &  C.  230.  In 
England  in  public  matters  the  Attorney  General  filed  an 
information  without  applying  to  the  Court.  The  information 
w^as  regarded  as  a  criminal  proceeding.  The  first  power  given 
to  a  private  party  to  move  the  Court  for  an  information  in 
the  nature  of  a  quo  warranto  was  by  a  statute  of  Anne  given 
in  High,  Appendix  A.  This  extended  the  remedy  to  cases 
where  it  did  not  previously  apply.  The  information,  neverthe- 
less, had  to  be  in  the  name  of  the  Attorrie}^  General.  The  act, 
however,  was  limited  to  England  and  Wales  and  did  not  apply 
to  Scotland  or  Ireland.  Similar  acts  have  been  passed  in  the 
United  States.  The  only  thing  that  can  make  the  act  apply 
here  is  our  statute  in  reference  to  practice,  which  does  not 
apply  to  an  act  of  this  sort.  The  distinction  is  recognized  in 
the  States.  High,  sees.  602,  608,  610.  In  Ontario  there  is  a 
special  statute.  Hart  v.  Lindsay^  18  U.  C.  Q.  B.,  53,  recog- 
nizes the  English  practice  that  the  ground  should  be  set  out 
in  the  rule ;  also  Fisher's  Dig.,  7346. 

McCoy,  Q.  C. — The  rule  in  regard  to  statement  of  grounds 
is  not  in  force  here.  The  grounds  are  to  be  stated  in  the 
judgment  of  the  Court,  and  those  grounds  only  are  to  be 
inserted  in  the  information.  They  need 'not  appear  in  the 
rule  nisi.    This  rule  follows  exactly  In  Re  Spence,     The 
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remedy  is  now  entirely  a  civil  one.     High,  p.  434-437;  12 
CI  <b  Fin,,  520 ;  1  Oldright,  333.. 

DesBarres,  J.,  now,  (April  5th.  1881,)  delivered  judgment, 
stating  that  all  the  inembeis  of  the  Court  agreed  that  the 
application  could  not  be  sustained,  as  it  was  a  fatal  objection 
that  no  grounds  were  set  out  in  the  rule  for  quo  warranto. 


HART,  Assignee  v.  TROOP  et  al. 

.  D.  K.  Shaw  stored  a  lot  of  fish  with  defendants,  which  he  afterwards  sold  to  Richardson, 
Ifivlnjr  him  a  memo,  headed  "  W.  il.  Richardson  bought  of  D.  N.  Shaw,"  sijfned  by  the  latter. 
Richardson  paid  half  in  cash  and  gave  Shaw  a  note  for  the  balance,  which  was  endorsed  by 
defendants,  and  retired  by  them  at  maturity.  Richardson,  after  the  sale,  became  insolvent, 
and  plaintiff,  his  assignee,  produced  at  the  first  meeting  a  memo,  of  assets,  the  first  item  of 
which  was  *'  230  bbls.  of  mackerel  stored  at  Black  Brotbers,"  defendants.  One  (tf  the  defend- 
ants attended  the  meeting  and  saw  this  memo.,  reutarking  to  those  present  that  he  was  not 
aware  of  any  flsh  of  Richardson's  stored  with  thorn,  but  he  gave  no  such  intimation  to  the 
assignee  or  inspector,  and,  long  after,  the  defendauta  made  a  claim  on  the  estate  for  the  amount 
of  the  note,  stating  that  they  held  no  security,  and  a  dividend  was  paid  them.  Tlie  assignee 
having  brought  an  action  of  trover  for  the  fissh,  recovered  a  verdict. 

Held,  that  the  defendants  had  no  right  to  retain  the  fish,  (no  claim  of  lien  having  been 
set  up,)  and  that  by  holdmg  the  note  and  claiming  for  the  amount  on  the  Insolvent  estate, 
they  would  hare  lost  all  right  tp  retain  possession  of  ihe  fish  if  they  ever  had  any  such  right. 

This  was  an  action  of  trover  for  23G  barrels  of  mackerel 
claimed  by  the  plaintiff  as  assignee  of  W.  M.  Richardson,  who 
had  purchased  a  lot  of  fish  from  one  D.  N.  Shaw.  The  price 
of  the  fish  so  purchased  was  paid,  half  in  cash  and  half  with 
a  note  at  four  months  for  §4050.56.  The  fish  was  stored  with 
the  defendants.  At  the  meeting  of  Richardson's  creditors,  at 
which  Lewis,  one  of  the  defendants  was  present,  the  assignee 
produced  a  memo  of  the  insolvent's  assets,  the  first  item  of 
which  was  "  236  bbls.  mackerel  stored  at  Black  Brothers,"  but 
Lewis,  while  admitting  that  he  had  seen  this  statement, 
said  he  had  remarked  to  those  present  that  he  was  not  aware 
of  any  fish  of  Richardson's  stored  with  them.  The  defendants 
afterwards  made  a  claim  against  the  insolvent's  estate  for  the 
amount  of  the  note  above  referred  to,  which  they  had  been 
obliged  to  retire. 

Sir  William  Yoitxg,  C.  J.,  who  tried  the  cause  without  a 
jury^  found  that  the  defendants. had  knowledge  that  the  fish 
sued  for  were  included  by  the  insolvent  in  the  statement  of 
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his  assets,  and  made  no  objection  thereto  known  to  the  assignee 
or  creditors  at  the  meeting ;  and  His  Lordship  filed  a  verdict 
for  the  plaintiffs  for  $1841.90.  A  rule  nisi  was  granted  to 
set  aside  the  verdict,  which  was  argued  March  17th,  1881, 
before  Ritchie,  E.  J.,  DesBarres,  Smith  and  James,  JJ. 

Gh^aham,  in  support  of  rule. — The  defendants  acting  for 
Shaw,  as  his  agents  in  Halifax,  had  the  right  to  retain  the  fish 
and  the  lien  they  had  for  the  purchase  money  held  against 
the  assignee.  Benjamin  on  Sales,  626,  629,  630.  (Ritchie, 
E.  J. — Shaw  here, — for  Black  Brothers,  the  defendants'  merely 
represent  him, — got  half  the  money  for  the  fish  in  cash  from 
Richardson,  an^  his  note  for  the  balance.  He  claimed  on  that 
note  against  Richardson's  estate, — for  defendants,  claiming  on 
the  note  is  really  the  same  as  Shaw  s  claiming, — and  got  the 
dividend  on  it;  if  the  estate  had  been  large  enough,  the  note 
would  have  been  paid  in  full.  Shaw  cannot  get  paid  for  the 
fish  and  still  hold  them.)  Another  contention  for  us  is  that 
the  property  in  the  goods  had  not  passed  to  the  plaintifis. 

Ritchie,  Q.  C,  with  whom  was  Meagher,  contra. — Defend- 
ants are  not  in  a  position  to  set  up  a  lien  here,  nor  even  to 
set  up  Shaw's  title,  under  the  pleadings  h^ere,  as  they  have  no 
special  plea.  The  Practice  Act  abolishes  all  general  pleas. 
Long  after  these  goods  were  demanded,  two  years  after, 
defendants  put  in  a  claim  against  Richardson's  estate  for  the 
note,  swearing  that  they  held  no  security,  shewing  that  they 
claimed  no  lien.  (Ritchie,  E.  J. — The  fact  which  seems  to 
us  conclusive  is  that  in  the  bill  to  Richardson  the  property  is 
-claimed  as  Shaw's  and  not  the  defendants.  Shaw  sold  the 
property,  as  he  had  a  right  to  do,  and  it  was  paid  for,  half  in 
cash  and  half  by  a  note.  The  note  was  placed  by  Shaw  in 
the  hands  of  Black  Brothers,  who  were  made  aware  of  the 
fact  that  the  fish  in  the  store  was  claimed  by  the  assignees  of 
Richardson.  They  attended  the  meeting  and  made  no  objec- 
tion, and  therefore  the  property  remained  in  the  store  as 
Richardson's.  Subsequently  to  this  Black  Brothers  accepted 
a  dividend,  which  was  practically  the  same  as  if  they  had 
received  the  whole  amount.) 

Atty.  General,  in  reply. — The  note  was  given  to  Black 
Brothers  on  their  debt.    The}*  had  no  knowledge  that  it 
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included  the  fish.  If  the  goods  are  Shaw's  they  have  a 
right  to  detain  them  even  though  he  took  a  note  which  is 
outstanding. 

Ritchie,  E.  J.,  now,  (April  5th,  1881,)  delivered  tfie  judg- 
ment of  the  Court : — 

The  Chief  Justice,  by  whom  this  cause  was  tried  without 
a  jury,  gave  judgment  for  the  plaintiff  for  $1841.90,  and  to  set 
this  aside  a  rule  nisi  was  taken.  There  are,  it  appears  to  me, 
no  grounds  to  sustain  the  rule. 

The  action  was  brought  to  recover  from  the  defendants 
the  value  of  236  barrels  of  mackerel,  claimed  by  the  plaintiff, 
as  assignee  of  Richardson,  an  insolvent;  the  fish  belonged 
originally  to  D.  N.  Shaw,  who  stored  them  with  the  defend- 
ants, and  on  the  3rd  November,  1877,  he  sold  all  the  fish  he 
bad,  including  a  lot  of  292  barrels,  ^o  Richardson,  at  $8  a 
barrel,  when  56  of  these  were  delivered,  leaving  the  236  in 
the  defendants'  store.  The  price  of  all  the  fish  was.  .$8101  11 

Half  of  this  amount  was  paid  in  cash 4050  56 

And  a  note,  at  4  months,  given  for  the  balance. . . .  4050  56 


S8101  11 
A  memo,  to  this  effect,  of  that  date,  headed  "Mr.  W.  M. 
Richardson,  bought  of  D.  N.  Shaw,"  and  signed  by  the  latter, 
was  delivered  to  Richardson ;  Richardson  having,  at  the  same 
time,  given  Shaw  bis  note  for  the  unpaid  balance.  On  the 
4th  March,  1878,  Richardson  made  an  assignment  under  the 
Insolvent  Act,  and  the  plaintiff  was  subsequently  appointed 
assignee.  At  a  meeting  of  the  creditors  of  Richardson,  at 
which  Lewis,  one  of  the  defendants,  was  present,  a  memo,  of 
the  assets  of  the  insolvent  was  produced  ;  the  first  item  was 
"  236  bbls.  mackerel  stored  at  Black  Bros."  Lewis  admits 
that  he  saw  this  statement  of  assets.  He  says  he  remarked 
to  those  around  him  that  he  knew  of  no  fish  of  Richardson's 
stored  in  their  store ;  he,  however,  gave  no  such  intimation  to 
the  assignee  or  inspector  then,  nor  at  any  subsequent  time,  but 
long  after  he  made  a  claim  on  the  estate  and  claimed  that 
their  firm  was  entitled  to  rank  on  the  estate,  for  the  amount 
of  the  note,  and  produced,  in  support  of  the  claim,  an  affidavit 
made  by  him  on  the  8th  January,  1880,  in  which  he  stated 
23 
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that  the  insolvent  was  indebted  to  himself,  and  Geo.  J.  Troop, 
the  other  member  of  Black  Bros.  &  Co.;  in  the  sum  of  $4050.56, 
for  which  they  held  no  security,  and  he  had  signed ;  and,  on 
the  10th  February,  a  dividend  was  paid  to  the  defendants,  on 
their  producing  this  note. 

It  is  difficult  to  understand  on  what  pretence  the  defend- 
ants can  claim  a  right  to  obtain  possession  of  these  fisL  No 
claim  of  lien  was  set  up ;  they  would  have  been  entitled  to 
storage,  and  the  Chief  Justice  has  allowed  them  for  that  and 
for  money  paid  for  insurance.  The  property  was  not  and  never 
had  been  theirs.  The  owner,  Shaw,  sold  it  to  Richardnon  and 
received,  at  the  time,  half  of  the  price  and  the  note  for  the 
balance,  and  the  defendants  having  retired  it  have  retained  it 
and  claimed  the  amount  from  Richardson's  assignee,  and  they 
now  claim  a  right  to  hold  the  fish  as  well.  This  is  out  of  the 
question.  If  the  note  had  been  given  up,  Shaw,  as  the  vendor, 
might  have  had  some  gi'ound  for  a  claim  like  this, — the  defend- 
ants have  none  at  all ;  but  by  holding  the  note  and  claiming 
for  the  amount  on  the  insolvent  estate  they  would  have  lost 
all  right  to  retain  possession  of  the  fish,  if  they  ever  had  any 
such  right.  We  think  the  rule  nisi  must  be  discharged  with 
costs. 


SUTHERLAND    ei    al.    v.    WILSON    it    al. 

An  actloii  was  brongbt  »t  common  law  by  the  Judg*  of  Probate  affal&ft  an  admhiMntrit 
and  furelles  for  not  faithfully  admlniatuing.  The  administratrix  made  default,  and  the 
sureties  pleaded  an  equitable  defeuoe  that  tne  administratrix  had,  with  the  knowledge  of  tbf 
creditors  at  whose  instance  the  suit  waa  brought^  continued  trading  iBftsed  of  settKng  the  estate 
of  the  intestate,  and  that  the  deficiency  of  assets  had  resulted  from  such  trading.  The  juqr 
found  the  issues  raised  by  this  plea  In  faTor  of  the  defendant,  and  the  cause  was  then  referred 
to  the  Equity  Court,  where  the  learned  Judge  held  that  the  cieditois  were  estopped  by  tbstr 
consent,  and  a  decree  was  made  in  favor  of  the  defendants  with  eoets. 

On  appeal  from  this  decree  the  Court  held  that  howerer  this  e<|uitable  defence 
might  avail  against  the  creditors  so  assenting,  it  afforded  no  answer  to  tJaose,  if  any,  who  bad 
not  acquiesced ;  arid  the  cause  was  referred  to  a  Master  to  ascertain  whether  there  were  any 
creditors  unaffected  by  assent  or  knowledge  who  were  entitled  to  administration. 

This  cause  was  argued  January  4th,  5th  and  6th,  1881, 
before  SiB  Wm.  Youno,  C.  J.,  Ritchie,  K  J.,  and  DesBarb£» 
and  McDoNAIiD,  JJ.  The  action  was  brought  by  the  Judge 
of  Probate  for  the  County  of  Halifax,  acting  on  behalf 
of   the  creditors  of  William  Wilson,  deceased,  against  the 
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defendant,  as  administratrix,  and  her  sareties  for  not  adminis- 
tering. The  cause  was  tried  at  common  law,  with  a  jury, 
who  found  certain  issues.  It  was  then  transferred  to  the 
Equity  Court,  where  it  was  argued  on  the  issues  found  by  the 
jury.  The  learned  Equity  Judge,  (Ritchie),  pronounced  the 
following  decision : — 

This  action  was  commenced  at  common  law  on  a  bond 
given  by  the  defendant,  Catherine  Wilson,  the  widow  and 
administratrix  of  the  estate  of  William  Wilson,  deceased,  and 
John  L.  Whytal  and  James  Hopgood,  who  became  parties  to 
it  as  sureties  for  the  faithful  administration  of  the  estate  by 
her.  The  accounts  of  the  estate  have  been  adjusted  in  (he 
Court  of  Probate,  and  distribution  ordered,  and  a  decree  has 
passed  that  S2592.89,  appearing  upon  the  accounts  to  be 
assets  remaining  in  the  hands  of,  or  chargeable  to  the  admin- 
istratrix, shall  be  by  her  paid  into  the  Probate  Court  for  dis- 
tribution amongst  the  several  creditors  of  the  estate,  a  part 
only  of  which  sum  has  been  paid  in  pursuance  of  this  decree, 
and  there  still  remains  unpaid  the  sum  of  $1146.33.  This 
amount  is  not  forthcoming,  and  a  number  of  the  creditors 
remain  unpaid.  The  administratrix  has'  put  in  no  plea  but 
has  allowed  judgment  by  default  to  be  entered  against  her. 
The  other  two  defendants  have  set  up  an  equitable  defence 
to  the  effect  that  with  the  knowledge  and  consent  of  the 
creditors  at  whose  instance  this  action  was  brought  and  the 
other  creditors  of  the  estate,  the  administratrix  continued  the 
business  in  which  her  late  husband  had  been  engaged  for  the 
benefit  of  the  creditors  of  the  estate  and  of  the  family  of  the 
intestate,  and  an  arrangement  was  made  by  them  that,  instead 
of  settling  the  estate,  as  she  was  willing  and  anxious  to  have 
done,  she  should  continue  the  business  and  use  the  premises 
and  materials  and  stock-in-trade  belonging  to  the  estate  for 
«uch  purpose,  with  other  stock  supplied  by  them,  that  the 
administratrix  thereupon  proceeded  to  carry  that  arrangement 
into  effect,  several  of  the  principal  creditors  supplying  her 
with  stock  and  other  creditors  consenting  to  wait  for  payment 
of  their  demands,  and  that  with  the  consent  and  approval  of 
the  creditors  and  at  their  request  she  extended  her  business, 
thereby  largely  increasing  the  expense,  the  result  of  all  which 
was  that  a  loss  occurred  and  the  assets  of  the  estate  were 
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reduced  by  the  sum  above  named,  the  whole  of  which  loss  is 
attributed  to  the  arrangement  so  made  by  the  administratrix 
with  the  creditors  of  the  estate. 

The  trial  of  the  action  took  place  before  the  Chief  Justice, 
who,  after  the  case  had  been  gone  through,  put  to  the  jury 
certain  questions  which,  with  the  answers  given,  are  as  fol- 
lows : — 

(The  Canada  Paper  Company  and  Braine  mentioned  in 
them  are  creditors  of  the  estate.) 

Did  the  Canada  Paper  Company,  through  their  agents 
suggest  and  assent  to  the  administratrix  carrying  on  the 
'business  of  her  husband  and  using  the  stock  and  machinery 
belonging  to  the  estate  ? 

Answer. — Yes. 

Did  Mr.  Braine  assent  to  the  business  being  so  carried  on 
and  the  machinery  so  used  ? 

Answer, — Yes.    (Not  unanimously :  seven  to  two.) 

If  he  did  not  so  assent  in  the  first  instance,'  did  he  know 
of  the  business  being  so  carried  on  and  the  machinery  being 
so  used,  and,  with  such  knowledge,  did  he  acquiesce  therein 
up  to  the  second  meeting  in  the  fall  of  1874  ? 

Answer. — He  did  know. 

Did  any  of  the  creditors  of  the  estate  who  have  not  been 
paid  their  full  dividend  object  to  the  business  being  do  carried 
on  and  the  machinery  being  so  used  ? 

Answer. — No. 

Did  such  creditors  or  any  of  them  acquiesce  in  the  busi- 
ness being  so  carried  on  and  the  machinery  so  used,  with 
knowledge  thereof  ? 

Answer. — Yes. 

Did  the  two  bondsmen  assent  to  the  business  being  so 
carried  on  and  the  machinery  being  so  used  ? 
Answer. — Yes. 

After  these  issues  had  been  so  found  the  learned  Chief 
Justice,  under  cap.  89,  sec.  6  of  the  Revised  Statutes,  trans- 
ferred the  cause  to  the  jurisdiction  of  the  Equity  Judge,  to  be 
dealt  with  according  to  the  principles  of  Equity  Jurispru- 
dence and  the  exigencies  of  the  case. 
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If  the  creditors  had  agreed  with  the  administratrix  that 
she  should  trade  with  the  assets  of  the  estate  for  the  benefit 
of  herself  and  family  as  well  as  for  their  own,  instead  of 
having  them  sold  and  the  estate  closed  as  the  law  required* 
«nd  if  they  assented  to  any  such  arrangement  and  a  loss 
occurred  in  consequence,  they,  or  such  as  consented  to  such 
an  arrangement  are  not  in  a  position  to  call  upon  her  sureties 
to  make  good  to  them  the  loss  thus  occasioned.  They,  it  is  true, 
undertook  that  she  should  administer  the  estate  according  to 
law,  and  she  has  not  done  so,  but  it  would  be  most  inequitable 
to  call  them  to  account  for  not  having  done  so,  when  t^ey  for 
whose  benefit  the  bond  was  given  have  consented  to  what 
she  has  done. 

The  learned  Chief  Justice,  in  his  charge  to  the  jury,  told 
them  that  in  his  opinion  four  of  the  questions  admitted  of  no 
doubt,  and  on  the  other  two,  relating  to  Mr.  Braine,  he  inti-^ 
mated  no  decided  opinion,  leaving  them  to  the  jury.  The 
question  now  is  whether,  if  the  evidence  shows  that  Mr. 
Braine  knew  of  the  administratrix's  trading  with  the  assets 
of  the  estate  and  consented  to  it,  the  sureties  are  thereby 
discharged. 

This  action  was  not  commenced  by  Mr.  Sutherland,  the 
Judge  of  Probate,  without  special  application  to  him  to  do  so, 
and  that  application  was  made  by  Mr.  Qray,  the  solicitor  of 
Mr.  Braine,  on  his  behalf,  and  leave  was  given  on  condition 
that  security  should  be  given  to  save  Mr.  Sutherland  harmless 
from  any  costs  or  expenses  which  might  be  thereby  incurred. 
Mr.  Braine  furnished  the  security,  and  Mr.  Qray,  who  is  the 
attorney  in  this  action,  says  in  his  evidence  that  he  is  acting 
for  Braine  only.  I  cannot,  therefore,  view  the  case  otherwise 
than  as  brought  by  Mr.  Braine  on  his  own  responsibility  and 
for  his  own  benefit,  without  consultation  with,  or  the  concur- 
rence of  other  creditors. 

That  Mr.  Braine  did  know  that  the  administratrix  con- 
tinued to  trade  with  the  assets  and  to  make  use  of  the 
machinery  belonging  to  the  estate,  is  clearly  apparent  from 
the  evidence,  and  so,  it  appears  to  me,  is  his  concurrence  in  the 
course  she  pursued.  Hopgood  says  he  knew  she  was  carrying 
on  the  shop.  Mrs.  Wilson,  the  administratix,  says  that  about 
a  month  after  her  husband's  death  Braine  called  and  saw  the 
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manufacturing  going  on  in  the  same  place,  and  hoped  iky 
would  do  well.    About  a  year  after  he  wished  to  have  the 
business  closed ;  he  was  at  the  shop  in  Barrington  street ;  lie 
thought  it  imprudent  for  them  to  incur  more  expense.    Wm. 
Wilson,  son  of  the  administratrix,  says ;  "  I  saw  Braine,  wbo 
said  that  if  the  estate  was  solvent  he  had  no  objection  to  his 
mother  administering  or  carrying  on  the  business  ;  he  advised 
me  as  he  did  in  the  letter,"  (referring  to  a  letter  in  evidence 
in  which,  however,  no  advice  or  authority  was  contained,) "  to 
carry  on  the  business."    He  goes  on  to  say  be  had  several 
conversations  with  Braine,  the  general  purport  of  which  was 
an  approval  of  their  carrying  on  the  business.     Mr.  Braine 
in  his  evidence  says  he  did  not  assent  to  the  administratrix 
canying  on  the  business  of  the  estate :  subsequently  he  says 
he  did  not  encourage  the  widow  to  go  on  ;  he  knew  she  was 
^carrying  on  the  business  and  using  the  machinery;  he  did 
not  object  to  the  stock  and  implements  being  used ;  he  might 
have  thought  she  was  using  them  ;  he  never  thought  abont 
the  stock ;  he  used  to  call  and  ask  about  the  collection  of  the 
debts ;  he  gave  a  quiescent  consent  to  the  widow  carrying  on 
the  business,  just  as  he  gave  it  to  the  sale  of  the  stationery.  He 
said  he  had  not  said  before  that  he  had  consented  to  the  sale  of 
the  stationery,  but  the  evidence  shows  that  he  did  so.     Kelly, 
to  whom  it  was  sold,  says  that  the  sale  was  decided  on  at  a 
meeting  of  the  creditors  at  which  Braine  was  present ;  he  said 
very  little  but  did  not  dissent  from  the  sale.    Hopgood  says 
he  was  at  a  conversation  at  which  Braine  was  present,  when 
it  was  agi'eed  that  Kelly  should  retain  a  quantity  of  stationery, 
and  Braine  wanted  Kelly  to  have  the  stock.    Whytal  says 
Braine  raised  no  objection  to  the  sale  to  Kelly. 

I  have  already  said  that  the  letter  from  Mr.  Braine, 
referred  to  by  Wilson  in  his  testimony,  did  not  authorize  the 
administrator  in  trading  with  the  assets  of  the  estate.  It  is  a 
letter  of  a  friendly  character  written  to  the  son,  sympathizing 
with  the  family  in  the  affliction,  and  giving  his  advice  as  to 
the  course  to  be  pursued  with  regard  to  the  estate,  written 
immediately  after  his  father's  death,  at  which  time  the  ques- 
tion of  the  business  being  continued  by  the  administratrix 
had  not  been  mooted ;  but  in  that  letter  there  is  nothing  to 
lead  to  the  inference  that  Mr.  Braine  would  be  opposed  to 
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such  a  course  being  pursued,  and  the  pos^bility  of  his  taking 
up  the  business  is  alluded  to  in  it.  From  the  evidence  of 
Mr.  Braine  himself  it  is  clear  that  he  was  aware  of  the  course 
the  administrator  was  pursuing  with  respect  to  the  assets  of 
the  estate,  and  the  only  inference  I  can  draw  from  the  evi- 
dence he  has  given,  and  from  that  of  the  other  witnesses  whose 
testimony  I  have  alluded  to,  is  that  he  acquiesced  in  it.  The 
jui-y  have  so  found.  I  do  not  see  how  they  could  have  done 
otherwise.  Mr.  Braine  and  the  Canada  Paper  Company  were 
the  largest  creditors  of  the  estate, — indeed  the  only  two  to 
whom  any  considerable  amount  is  due,  and  the  business  was 
most  unquestionably  carried  on  with  concurrence  and  assist- 
ance of  the  last  mentioned  Company,  of  whom  McFarlane 
was  agent,  and  both  Mr.  McFarlane  and  Mr.  Braine  seem  to 
have  taken  a  warm  interest  in  the  widow,  who  was  left  with  a 
large  family  to  provide  for.  This  is  evident  from  their  letters, 
and  while  there  is  much  to  lead  to  the  inference  that  the 
administratrix  acted  with  the  concurrence  of  Mr.  Braine,  he 
does  not  pretend  that  he  ever  suggested  that  she  should  pur- 
sue a  different  course,  and  it  is  clear  from  the  evidence  that 
up  to  a  comparatively  late  date  he  considered  that  he  had  no 
claim  on  her  sureties,  and  his  claim  on  them  could  only  be 
lost  by  his  having  consented  to  the  estate  being  managed 
otherwise  than  by  a  sale  and  distribution  of  the  assets  in  the 
ordinary  way.  Mr.  Gray  contended  that  even  if  the  creditors 
of  the  estate  had  been  aware  of  the  misuse  of  the  assets  of  the 
estate  and  had  assented  to  it,  the  sureties  of  the  adminis- 
tratrix would  not  be  discharged  thereby  from  their  liability 
on  their  bond,  and  in  support  of  this  contention  the  case  of 
McTaggart  v.  Watson,  3  CI.  &  Fin.,  was  much  relied  on.  But 
there  the  creditors  themselves,  for  whose  benefit  the  bond  had 
been  taken  had  not  interfered,  and  had  they  done  so  to  the 
extent  which  has  been  done  in  this  case,  the  decision  would 
have  been  otherwise.  This  is  apparent  from  the  language  of 
Lord  Brougham  who  delivered  the  judgment.  He  said  that 
where  one  gives  security  for  the  conduct  of  another  in  a  cer- 
tain office  he  cannot  be  discharged  unless  it  can  be  shown 
that  the  party  taking  the  security  has  by  his  conduct  either 
prevented  the  thing  being  done  or  connived  at  their  omission, 
or  enabled  the  person  to  do  what  he  ought  not  to  have  done 
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or  leave  undone  wliat  he  ought  to  have  done,  and  that  but  for 
such  conduct  the  omission  or  commission  would  not  have 
happened.  Dawson  v.  Lowes,  Kay's  Reps.,  280,  is  a  somewhat 
similar  case.  Vice  Chancellor  Wood,  after  having  approved 
the  language  of  Lord  Brougham  in  the  former  case  said ;  "  It 
would  seem  to  imply  from  the  bond  being  given  to  the 
Registrar  of  Bankruptcy  and  not  the  assignee,' that  it  was  so 
friven  for  the  benefit  of  the  creditors,  and  for  that  purpose  the 
Registrar  and  not  the  assignee  is  to  represent  them  ;  and  the 
Court  held  that  the  surety  was  not  relieved  by  the  conduct  of 
the  creditors  themselves  for  whose  security  the  bond  was  • 
given,  if  such  conduct  on  their  part  injuriously  affected  the 
liability  of  the  surety  a^id  was  the  cause  of  the  loss,  and  it 
would  be  most  unreasonable  that  they  should  look  to  the 
surety  to  be  reimbursed  for  a  loss  which  they  had  occasioned. 

In  the  view  I  have  taken  of  the  case  Whytal  and  Hopgood 
are  entitled  to  judgment  with  costs. 

From  this  judgment  the  appeal  was  taken. 

Eaton,  with  whom  was  the  Attorney -Genei^alj  opened  in 
support  of  appeal.  It  is  admitted  that  the  bond  is  forfeited  ; 
the  whole  question,  then,  turns  on  the  defence.  The  bond  is 
given  in  the  form  prescribed  by  the  statute  for  the  good 
conduct  of  the  administrator.  It  is  given  not  for  any  one 
creditor,  but  for  all,  and  for  next  of  kin.  Certain  decrees 
made  not  having  been  obeyed,  the  bond  was  forfeited  and 
this  action  was  instituted.  We  contend  that  in  bringing  the 
action  the  Judge  of  Probate  acted  for  all  the  creditors.  As 
to  actions  on  bonds  see  Loving  v.  CampheU,  1  Gray,  312; 
Sandray  v.  Mitchell,  3  B.  &;  S.,  405.  (Ritchie,  E.  J.— The 
party  moving  must  be  a  person  .having  a  right  to  recover 
under  the  bond.)  My  contention  is  that  the  action  having 
once  been  brought  is  like  an  attachment,  and  enures  to  the 
benefit  of  all  the  creditors  entitled.  (Ritchie,  E.  J. — Where 
a  party  who  has  lost  all  claim  to  recover  on  a  bond  institutes 
a  suit  on  his  own  behalf  alone  it  appears  to  me  that  the 
action  should  fail.)  This  action  is  not  brought  on  behalf  of 
the  moving  party  alone.  To  uphold  the  present  judgment 
would  be  to  prevent  any  one  recovering  against  the  defend- 


Digiti 


ized  by  Google 


APRIL,    1881.  361 

ants.  All  the  other  creditors  would  be  shut  out.  Story's 
Eq,  Jurisprade7ic€t  vol.  2,  sec.  1526 ;  DanieVs  Ch.  Practice, 
vol.  1,  p.  190.  If  the  sureties  are  sued  again  they  will 
only  have  to  plead  a  judgment.  (Ritchie,  E.  J. — The 
grounds  on  which  it  proceeds  are  set  out  in  the  decree.  The 
bill  is  dismissed  on  the  ground  that  the  party  had  no  right  to 
institute  the  proceedings.  Would  not  that  leave  the  whole 
matter  open  ?)     I  think  not. 

As  to  pleading  equitable  defences,  Woodhouse  v.  Fairbrother, 
5  Ellis  &  Blackburn,  277.  In  Hat^aon's  Com.  Law  Proc. 
Act,  169,  the  whole  subject  is  discussed  and  the  leading  cases 
given.  In  this  case  a  final  decree  couhl  not  be  given  on  the 
bond,  as  if  the  matter  were  in  equity  and  all  the  parties 
before  the  Court.  On  the  question  of  laches  see  McTaggart 
V.  Watson,  3  CI.  &  Fin.,  522  ;  Dawson  v.  Lawes,  Kay's  Reps., 
280,  300,  301.  In  the  latter  case,  which  reviews  the  former, 
the  interpretation  given  of  Lord  Brougham's  language  is  that 
the  connivance  must  be  an  active  connivance  amounting  to 
fraud.  There  is  nothing  in  the  evidence  to  show  that  the 
continuance  of  the  business  occasioned  the  deficiency.  Lowder 
V.  Simson,  Fisher's  Sup.  Dig.,  2886,  is  a  case  where  an  action 
was  brought  against  a  surety  by  a  county  treasurer.  S  P^ere 
Wms.,  288,  and  1  B,  d;  P.,  410,  are  further  cases  as  regards 
release  of  sureties. 

Foster,  contra. — It  is  clear  that  a  creditor  cannot  bring  an 
action  against  an  administrator  for  not  administering.  The  suit 
must  be  in  the  ordinary  way  on  the  bond,  but  no  suit  can  be 
brought  by  one  who  fails  to  show  that  he  has  any  status  what- 
ever in  the  Court.  No  case  has  been  cited  that  goes  that  length. 
The  strongest  case  is  that  in  Gray*s  Heps,,  cited  on  the  other 
side  which  was  not  a  case  on  this  point.  In  that  case  it 
was  said  that  breaches  must  be  alleged  and  proved. 
We  do  hot  know  whether  the  bond  which  is  referred  to  is  the 
same  as  ours.  There  is  nothing  in  the  case  to  show,  that  a 
person  who  comes  into  the  Court  without  any  standing  is 
entitled  to  judgment.  The  defence  was  in  a  peculiar  position, 
because  it  was  impossible  to  get  all  the  creditors  there  to 
ascertain  whether  they  had  authorized  the  proceeding,  but  it 
was  admitted  on  the  trial  that  Mr.  Gray,  the  attorney,  was 
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only  acting  for  Braine,  who  according  to  the  finding  of  the 
jury  and  of  the  Judge  in  Equity  had  no  status.  (RiTCfflE, 
E.  J. — I  don't  think  they  need  take  any  step  unless  this  shuts 
them  out.)  Braine  is  the  only  person  who  brings  the  action. 
I  do  not  see  that  the  sureties  should  be  mulcted  For 
creditors  who  are  dmgged  in  by  Braine  without  any  authority. 
(Ritchie,  E.  J. — The  only  question  is  whether  one  or  more 
acted  so  as  to  relieve  the  sureties  in  reference  to  their  debts.) 
The  suit  is  Braine's  to  all  intents  and  purposes,  and  if  he 
cannot  succeed  in  his  own  right  he  cannot  succeed  in  any  one 
else's.  (YouNQ,  C.  J. — The  Judge  of  Probate  has  no  right  to 
lend  his  name  to  any  particular  creditor ;  he  is  the  represen- 
tative of  all  the  creditors.  DesBarres,  J. — I  can  only 
regard  this  as  a  suit  in  the  name  of  the  Judge  for  the  benefit 
of  all  the  creditors.)  If  the  proceeding  is  instituted  by  a 
creditor  who  has  a  right,  the  rights  of  others  may  be  settled 
subsequently.  It  is  no  hardship  that  a  creditor  who  has  a 
right  should  be  required  to  proceed. 

As  to  the  third  ground  of  appeal,  that  there  was  no  snch 
assent  on  the  part  of  Braine  as  to  exonerate  the  sureties,  he 
himself  says  in  his  cross-examination  that  he  might  have  said 
he  had  not  considered  them  liable  after  the  meeting  in  1874. 
One  of  the  witnesses  says  he  told  him  he  did  not  consider 
them  liable.  (McDonald,  J. — That  was  before  he  found 
there  was  a  joint  bond.  •  Young,  C.  J. — But  would  that 
destroy  the  effect  of  a  sealed  instrument?  Ritchie,  E.  J.— 
Can  we  go  outside  the  finding  of  the  jury  ?  The  most  we 
could  do  would  be  to  send  it  to  another  jury.) 

The  conduct  of  Braine,  quiescent  or  active,  has  the  same 
effect  in  releasing  the  sureties.  He  never  said  he  held  them 
liable  until  the  mischief  was  done  and  it  was  too  late  to  save 
.  themselves.  It  turns  as  much  on  the  conduct  of  the  party  as 
anything  else ;  Stephen's  Evidence^  109.  Can  any  o^e  sup- 
pose from  Braine's  conduct  that  he  intended  to  hold  the 
sureties  liable  ?  Freeman  v.  Coke,  cited  in  Fisher's  Digest, 
p.  3537,  and  Cornish  v.  Abington,  Fisher,  3538,  deal  with  the 
question  of  estoppel.  The  former  case  goes  into  the  doctrine 
pretty  fully.  6  D,  &  i.,  183.  Braine  commenced  this  con- 
duct before  they  signed  the  bond.     (Ritchie,  E.  J. — ^Unless  he 
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is  expressly  consulted  I  think  he  may  know  of  the  property 
going  to  ruin  and  not  say  a  word.)  He  suggested  the  carrying 
on  of  the  business,  and  influenced  the  sureties  by  his  expres- 
sions of  sympathy  with  the  family  and  his  general  conduct 
to  act  as  they  would  not  otherwise  have  done.  (RiTCHlB, 
E.  J. — Must  there  not  be  a  judgment  entered  upon  the  default?) 
Yes.  (Well  can  thei-e  then  be  another  action  on  the  bond  ?) 
There  is  a  judgment  already  in  favor  of  the  plaintiff  against 
one  of  the  parties.  (Ritchie,  E.  J. — Suppose  one  creditor 
has  not  interfered,  has  he  not  a  right  to  recover  ?)  They  may 
have  known  what  was  going  on  and  not  interfered.  If  they 
attended  a  meeting  and  consented  that  would  be  a  different 
matter. 

Atty.  General. — The  plaintiff  is  entitled  to  recover  on 
behalf  of  all  the  creditors.  When  a  bond  is  forfeited  an 
application  must  be  made  to  the  Judge  of  Probate,  and  if  he 
chooses  to  grant  the  application  the  status  of  the  creditor 
making  the  application  cannot  be  attacked  in  any  subsequent 
stage  of  the  suit.  The  Judge  could  have  declined  to  grant 
the  petition  on  Braine's  application,  and  waited  until  an 
application  was  made  by  another  creditor  qualified  to  proceed; 
1  Curtis  Meporta,  (Ecc.,)  358,  also  at  page  576.  (Ritchie, 
E.  J. — It  seems  reasonable  that  he  should  have  that  power, 
even  if  there  were  no  authority  for  it.)  In  the  latter  case  the 
same  answer  was  set  up  as  in  the  previous  case.  1  Robet^on's 
Ecc,  Reports,  657.  In  this  case  the  same  objection  was  raised 
as  here  of  acquiescence.  Braine  made  his  application  to  the 
Judge  of  Probate,  citing  the  defendants  to  show  cause  why 
the  bond  should  not  be  put  in  suit,  and  the  decree  made  was 
that  he  should  be  allowed  to  put  the  bond  in  suit  for  the 
benefit  of  the  creditors  generally.  If  the  Judge  of  Probate 
has  a  right  to  recover  at  all  he  has  a  right  to  recover  for  all 
the  creditors,  and  not  for  Mr.  Braine  alone.  The  amount 
which  he  has  a  right  to  recover  must  be  determined  by  a 
i-eference  to  a  Master.  There  is  only  one  plea,  and  it  is  not 
at  all  the  defence  which  is  urged  here.  There  are  several 
most  material  allegations  urged  in  the  plea.  One  is  that 
there  was  consent  that  the  business  should  be  carried  on  for 
the  creditors,  of  which  there  is  no  proof,  and  that  an  arrange- 
ment was  made  that  the  estate  should  not  be  settled  at  the 
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regular  time.  There  is  no  proof  of  this,  but  there  is  proof 
that  Braine  required  it  to  be  settled  when  the  time  came.  It 
is  also  alleged  that  the  creditors  consented  to  the  enlarging  of 
the  business  by  moving  into  other  premises  and  establishing 
a  retail  trade.  There  was  no  proof  of  any  such  consent.  It  is 
said  that  the  loss  was  occasioned  by  the  embarking  in  ihb 
business  of  which  there  is  no  proof. 

Mr.  Braine's  position  is  that  of  a  creditor  having  no 
remedy  against  the  administratrix  until  after  the  expiration 
of  the  eighteen  months,  unless  there  was  some  glaring  act  of 
misfeasance,  therefore  the  language  of  Lord  Brougham  in 
McTaggart  v.  Watson,  8  CI.  &  Fin.,  529,  does  not  apply. 
Wright  v.  Simpson,  6  Ves.,  734,  is  as  to  the  general  principle. 
S  Swanaton,  191 ;  Eyre  v.  Everett,  2  Russell,  381.  The  ques- 
tion in  these  cases  was  as  to  the  discharge  of  a  surety.  Passive 
conduct  is  not  sufficient  In  Vaas  v.  Leteon^  1  N.  S.  Decisions, 
375,  i.t  was  held  that  no  delay  discharges  the  surety.  In 
Samuel  v.  Haweth,  3  Merivale,  278,  it  is  held  that  giving  time 
discharges  the  surety,  but  mere  inaction  does  not.  As  regards 
the  meeting  of  creditors  after  the  death,  Braine  says  he  has 
no  recollection  of  having  been  present  at  it.  Mrs.  Wilson 
asked  him  to  attend  a  previous  meeting,  but  he  did  not  go. 
Braine  says  he  gave  no  assent  except  to  the  sale  of  the  sta- 
tionery. William  Wilson  says  that  when  he  saw  Braine, 
Braine  advised  him  as  he  did  in  the  letter.  Creighton  v. 
Rankin,  7  CI.  &;  Fin.,  325,  346,  347.  Sureties  are  not  dis- 
charged without  a  positive  contract  between  the  two  prin- 
cipals. It  is  the  duty  of  a  surety  to  see  that  the  principal 
performs  his  obligations. 

The  judgment  had  the  effect  of  discharging  the  sureties,  and 
we  are  right  in  appealing  from  it.  (Ritchie,  E.  J. — I  think 
from  the  wording  of  the  judgment  you  were  quite  justified  in 
appealing.  I  understood  it  to  be  a  question  merely  between 
the  two  parties.)     It  was  largely  so  treated. 

As  regards  Braine,  the  facts  do  not  show  that  he  has  lost 
his  rights.  If  an  enquiry  is  made  Braine  would  have  the 
same  right  to  come  in  as  any  other  creditor.  I  admit  that  he 
had  the  carriage  of  the  suit.  It  would  not  be  pertinent  to 
try  the  rights  of  the  creditors  in  that  proceeding,  and  they 
should  not  be  bound. 
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Sir  William  Young,  C.  J.,  prepared  the  judgment  of  the 
Court,  ijvhich  was  now,  (April  5th,  1881,)  read  by  Ritchie,  E.  J. : 

It  appeared  on  the  hearing  of  this  appeal  that  one  of  the 
principal  grounds  urged  against  the  decree  of  the  Equity 
Judge  had  not  been  submitted  to  him  nor  formed  any  part  of 
the  inquiry  at  the  argument  of  the  case  in  his  Court.  Even 
the  pleadings  at  common  law  had  been  overlooked,  ajid  the 
whole  matter  discussed  and  disposed  of,  as  if  Braine  and  the 
two  sureties,  defendants,  had  been  the  only  interested  parties. 
Now  it  is  evident  that  the  equitable  defence  set  up,  however 
available  it  may  be  against  Braine,  the  Canada  Paper  Com- 
pany and  other  of  the  creditors,  who  acquiesced  in  the 
an'angement  for  carrying  on  the  business,  which  resulted  in  a 
loss  of  the  whole  assets,  affords  no  answer  whatever  against 
the  claims  of  creditors  who  did  not  so  acquiesce.  For  such 
claims,  where  ascertained,  the  sureties  are  clearly  liable  under 
the  administration  bond,  the  original  character  of  which  in 
this  Province  was  fully  gone  into  at  the  hearing  before  us. 

If  Braine  was  in  fault  by  an  assent,  found  by  a  majority 
of  the  jury,  or  by  a  knowledge  of  the  business  being  carried 
on,  as  found  by  them  all,  the  bondsmen  are  equall}"^  in  fault, 
as  the  jury  have  found  that  they  not  only  had  knowledge  but 
assented  to  the  business  being  carried  on  and  the  machinery 
used,  as  was  in  proof.  The  decree,  therefore,  giving  the 
judgment  with  costs,  presumably  against  Braine,  bein^  founded 
on  an  imperfect  inquiry  and  a  misapprehension,  cannot  be 
sustained,  and  the  case  being  now  in  this  Court,  and  to  be 
adjudicated  upon  according  to  the  Equity  practice  and  the 
principles  prevailing  in  Equity,  the  first  point  to  be  ascer- 
tained is,  whether  there  are  any  creditors  unaffected  by  assent 
or  knowledge  who  are  entitled  in  a  due  course  of  administra- 
iration  to  be  paid.  This  must  be  done  by  reference  to  a 
Master,  with  the  usual  powers  and  giving  the  usual  and 
proper  notices,  on  whose  report,  when  confirmed,  this  case  can 
be  finally  determined. 
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Pursuant  k)  the  act  of  1880,  cap.  B,  section  6,  the  foUow- 
iDg  order  was  made  on  the  31st  day  of  May,  1881  :— 

In  the  Supreme  Court,  1881* 

It  is  ordered  that  a  Session  of  the  Supreme  Court  shall  be 
held  at  Halifast,  for  calling,  arguing  and  disposing  of  the 
causes  remaining  on  the  docket  of  causes  for  argument  in 
said  Court,  commencing  on  Tuesday,  the  12th  day  of  July 
instant.  ' 

Dated  at  Halifax,  this  31st  day  of  May,  A.  D.  1881. 

(Sgd.)  Jas.  McDonald, 

(Sgd.)  W.  F»  DesBarrks, 

(Sgd.)  a  W.  Smith, 

(Sgd.)  Rob't  L.   Weatherbe. 


In    Re   ADMISSION    TO    THE   BAR. 

UMDKft  an  orAer  purtttant  to  Iha  act  of  1880,  <*p.  B,  tec  6.  piwktltif  thai  a  mmHan  ibooli 
be  held  for  '  calling,  aiytting  attd  diiposUig  of  the  caiisee  renuiining  on  the  docket** 

Held,  that  the  only  motion  that  ooold  be  entertained,  except  motions  relating  to  cauiesoi 
the  docket,  Was  a  motion  f^r  admlesion  to  the  bar. 

The  Attonwy  General  moved  July  13th,  1881,  for  the 
the  admission  to  the  Bar  of  students  who  had  passed  their 
examination,  and  a  question  was  raised  whether  the  motion 
could  properly  come  before  the  Court,  in  view  ot  the  statute 
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relating  to  admissioas  to  the  Bar,  (act  of  1880,  cap.  11,  section 
9),  and  the  rule  under  which  the  Court  was  constituted.  The 
act  of  1880  provides  that  the  admission  shall  be  moved  for 
by  the  President  of  the  Bar  Society,  or  in  his  absence  by  the 
Vice-President,  "  on  any  diaiy  during  term,"  &c. 

On  a  previous  day,  motions  had  been  made  relating  to 
causes  not  on  the  docket. 

Ritchie,  E.  J.,  (July  14th,  1881,)  announced  that  the 
Court  had  come  to  the  conclusion  that  the  only  motion  that 
could  be  made  under  the  order,  with  the  exception  of  motions 
relating  to  causes  on  the  docket,  was  a  motion  for  admission 
to  the  Bar. 


KANDICK   u    ARTHUR. 

To  an  Mtfon  on  a  promlMOiy  note  brought  bj  the  indorsee,  defendant  pleaded  on  equit- 
able j{TOunde,  that  the  note  had  been  made  merely  to  enable  the  payee,  who  had  Indorsed  it  to 
phUntlff,  to  raise  money  en  it,  and  the  plea  set  out  other  cirsumatances  connected  with  the 
nqU  by  way  of  equitable  defence,  alleging  that  plaintiff  had  knowledge.  Plaintiff  in  his 
aflldaTit  to  set  aside  the  plea  denied  knowledge  of  the  fact  srelled  on,  and  defendant,  in  replyi 
asserted  his  belief  that  phOntifl  had  knowledge,  and  that  plaintiff  and  said  payee  had  been  reiy 
much  mixed  up  with  each  other,  and  "  he  oonsidered  It  almost  impossibls  but  that  jrfaintiif 
should  haTs  known  the  true  history  of  the  note." 

Hald,  that  the  plea  must  be  set  aside,  the  essential  allegation  of  idenUr  being  denied  by 
plaintiff,  and  that  denial  not  controverted  by  the  defendant 

This  was  an  appeal  from  a  decision  of  McDonald,  J.,  at 
chambers,  setting  aside  pleas,  and  was  argued  July  13th, 
1881,  before  McDonald,  C.  J.  and  McDonald,  James  and 
Weatherbe,  JJ. 

The  action  was  brought  on  a  promissory  note  alleged  to 
have  been  made  by  the  defendant  under  the  name  of  T.  W. 
Arthur  &;  Co.  to  W.  C.  Brennan  or  order  for  $4fOO,  payable 
three  months  after  date  and  endorsed  to  the  plaintiff.  The 
defendant,  among  other  pleas,  pleaded  the  following : — 

10. — ^And  for  a  tenth  plea  on  equitable  grounds,  the  defend- 
ant as  to  said  first  count  says,  that  the  defendant  and  W.  C. 
Brennan  entered  into  co-partnership  under  the  name  of  T.  W. 
Arthur  &  Co.,  in  the  business  of  retailing  boots  and  shoes ; 
that  dnring  said  co-partnership   the  said   W.   C.    Brennan 
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induced  the  defendant  to  give  said  note  in  said  partnership 
name  to  accommodate  the  said  W.  C.  Brennan  in  his  other 
business  then  carried  on  under  the  name  of  W.  C.  Brennan  & 
Co. ;  that  after   the   making  of  said  note   the   said  W.  C. 
Brennan  caused  a  "writ  of  attachment  to  be  issued  at  his  suit 
under  the  Insolvent  act  of  1875,  against  the  estate  of  the 
said  T.  W.  Arthur  &  Co.,  and  subsequently  became  assignee 
of  said  estate,  and  obtained  and  held  possession  thereof  and 
converted  the  same' into  money,  and  retained  and  still  retains 
the  proceeds  of  the  sale  of  said  estate ;  that  at  the  instance 
of  the  defendant  the  said  writ  of  attachment  was  set  aside, 
but  the  said  W.  C.  Brennan  still  retains  and  enjoys  all  the 
estate  which  belonged  to  said  firm  of  T.  W.  Arthur  &  Co.,  and 
no  settlement  of  the  afiairs  of  said  partnership  has  ever  taken 
place,  and  the  said  note  was  endorsed  to  the  plaintiff  with 
full  notice  of  the  foregoing  facts  and  for   the  purpose  of 
assisting  the  said  W.  C.  Brennan  to  recover  said  note  from  the 
defendant. 

The  plaintiff,  in  his  affidavit  for  setting  aside  the  pleas, 
alleged  that  he  had  endorsed  the  note  before  the  note  became 
due  and  after  it  was  endorsed  by  Brennan,  and  that  the  note 
was  placed  in  the  Bank  of  Nova  Scotia  for  discount  and  was 
discounted  by  the  Bank  who  paid  the  amount  to  Brennan, 
and  plaintiff's  endorsement  was  at  the  instance  and  for  the 
accommodation  of  Brennan.  The  plaintiff  swore  further  as 
follows : — 

6.  I  say  that  after  said  note  became  due,  I  took  up  said 
note  from  said  Bank  and  paid  said  Bank  the  amount  of  the 
same. 

7.  I  say  that  I  would  not  have  endorsed  said  note  as 
aforesaid  unless  the  defendant  or  some  other  name  together 
with  that  of  William  C.  Brennan  had  been  on  said  note,  and 
that  I  was  not  aware  at  the  time  said  note  was  endorsed  as 
aforesaid,  that  there  was  no  consideration  for  the  making  of 
said  note  given  by  said  William  C.  Brennan  to  defendant,  and 
that  said  note  was  not  given  for  my  accommodation,  nor  did 
I  ever  get  accommodation  from  the  said  William  C.  Brennan 
or  any  of  his  notes,  nor  had  I  notice  of  any  fraud  concerning 
said  note  between  said  William  C.  Brennan  and  defendant  at 
the  time  said  note  was  endorsed  to  me  as  aforesaid. 
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The  defendant,  in  his  affidavit,  swore  that  the  pleas 
pleaded  hy  him  were  not  false,  frivolous  or  vexatious  or 
pleaded  for  the  sake  of  delay,  and  he  affirmed  specifically 
most  of  the  facts  set  out  in  the  pleas,  but  on  the  questions  as 
to  notice  and  knowledge  on  the  part  of  the  plaintiff  defend- 
ant's statement  was  as  follows : — 

"  In  respect  to  the  plaintiff's  knowledge  of  the  origin  of  the 
note  sued  on,  I  have  ample  reason  to  believe,  and  do  believe, 
that  the  plaintiff  knew  perfectly  well  that  said  note  was  not 
based  on  any  consideration  whatever,  but  was  simply  and 
purely  a  means  of  raising  money  through  the  bank  by  paper 
appearing  to  have  the  names  of  the  distinct  parties.  The  said 
plaintiff*  and  W.  C.  Brennan  have  been  very  much  mixed  up 
with  each  other  for  many  years,  and  I  consider  it  almost 
impossible  but  that  plaintiff  should  have  known  the  true  his- 
tory of  said  note." 

On  these  affidavits  the  Judge,  sitting  at  chambers,  set  aside, 
among  others,  the  tenth  plea  but  without  costs,  as  other  pleas 
mentioned  in  the  rule  nisi  were  left  on  the  record,  the  decision 
being  thus  partly  against  plaintiff's  and  partly  against  the 
defendant's  contentions. 

Eaton,  for  appellant,  contends  that  the  plea  should  not 
have  been  set  aside  as  the  facts  set  out  in^it  are  not  conclu- 
sively shown  to  be  false  by  the  plaintiff. 

Harrington  and  Hunt,  contra. — The  plaintiff  explicitly 
denies  knowledge  or  notice  of  the  facts  alleged  in  defendant's 
plea  and  his  denial  is  not  controverted  by  the  defendant 
except  with  a  statement  of  his  conjectures  and  inferences. 

The  Court. — The  appeal  must  be  dismissed  and  the 
plea  set  aside,  the  essential  allegation  of  a  scienter  being 
denied  by  the  plaintiff  and  ihat  denial  not  controverted  by 
the  defendant. 
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CROUCHER  V.    GUNN. 

DEFByDA?rr  pleaded  a  set  off  to  pUtntIff*s  claim,  for  jroods  sold  and  delivered,  and  ot^ 
that  plea  gave  evidence  of  a  sale  of  goodsi  to  plaintiff  b.r  the  defendant  and  his  oo-partaer,  tad 
an  flfn^enient  made  between  plaintiff,  defendant,  and  defendant's  co-partner,  that  plaintifs 
claim  should  be  paid  in  s;x»od9  from  the  partnership  store.  The  Countj  Court  Jud^T  gare 
Judtpnent  for  the  defendant  on  this  evidence,  and  the  appeal  from  his  Judgment  was  disausBcd 
with  coKts. 

This  was  an  action  for  the  use  and  occupation  bv  the 
defendant,  Angiis  Gunn,  of  a  barn  of  the  plaintiff  s.  Defend- 
ant pleaded  a  set-off  for  goods  sold  and  delivered  by  the 
defendant  to  the  plaintiff,  the  goods  having,  as  a  matter  of 
fact,  been  sold  by  defendant  and  his  co-partner  ;  and  defendant 
gave  evidence  of  an  agreement  between  plaintiff,  defendant 
and  his  co-partner  that  the  rent  of  the  barn  should  be  paid 
by  goods  to  be  supplied  from  the  store  of  defendant  and  his 
co-partner.  The  learned  Judge  of  the  County  Court  held 
that  the  claim  foi' goods  could  be  set  off  under  this  evidence, 
and  gave  judgment  for  the  defendant.  From  this  judgment 
plaintiff  appealed  and  the  cause  came  on  for  argument  July 
]3th,  1881,  before  McDonald,  C.  J.,  McDonald,  James  and 
Weatherbe,  JJ. 

Oxitram  and  Harrington  for  appellant.  The  Judge  below 
has  given  judgment  for  defendant  because  he  has  allowed  a 
set-off.  The  set-off  is  neither  pleaded  nor  proved.  The  plea 
is  that  the  plaintiff  was  and  still  is  indebt-ed  to  the  defendant 
in  an  amount  greater  than  the  plaintiff's  claim.  The  evidence 
of  the  defendant  is  that  the  set-off  was  for  goods  sold  by  the 
defendant  and  another  party.  Our  contention  is  that  Angus 
made  the  contract,  and  the  Judge  has  found  that,  though 
Alexander  says  he  made  the  contract.  The  agreement  relied 
on  must  be  brought  up  as  a  payment.  There  is  no  plea  of 
payment.  Set-off  can  only  be  of  debts  in  mutual  rights. 
1  Ghitty  on  Pleading,  51)8,  note  i,  shows  what  sort  of  a  plea 
should  have  been  pleaded  in  this  case.  The  alleged  agree- 
ment as  to  set-off  shouhl  have  been  pleaded. 

The  partnership  commenced  August  1st,  1878.  The  deal- 
ings set  out  in  the  set-off  commenced  July  13th,  1878.  Tlie 
items  in  July  therefore  must  necessarily  have  resulted  in  a 
debt  from  plaintiff  to  Alexander  and  not  to  the  defendant  at 
all.     They  were  sold  by  a  stranger  to  this  action, — Alexander 
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Gann, — and  not  even  by  the  partnership.  To  rely  on  a  set-off, 
as  pleaded  here,  defendant  must  prove  goods  sold  by  Angus 
Gunn  to  the  plaintiff.  If  he  depends  on  an  agreement  that 
the  goods  sold  by  the  partnership  were  to  be  set-off  to  this 
claim  the  agreement  must  be  pleaded.  The  goods  were  not 
sold  by  Angus  Qunn,  they  were  sold  by  the  partnership. 
There  was  not  in  fact  such  an  agreement  as  relied  on  by  the 
defendant.  Nothing  of  the  kind  was  thought  of  until  after 
the  suit  The  proposal  was  made  by  the  plaintiff  and 
rejected  by  the  defendant. 

McCoy,  Q,  C,y  contra. — If  there  is  any  evidence  at  all  to 
support  the  decision  as  a  verdict  the  appeal  will  not  be  sus- 
tained as  to  the  facts.  The  verdict  will  be  sustained.  (The 
Court. — The  question  is  not  as  to  the  facts.  We  think  the 
facts  are  with  you.  The  question  is  whether  those  facts  are 
an  answer  to  the  suit,  and  if  so,  whether  you  have  a  plea 
under  which  they  can  be  admittedv)  I  contend  that  the  action 
should  never  have  been  brought  against  Angus  at  all,  because 
the  agreement  was  made  with  Alexander  ;  but  in  consequence 
of  the  agreement,  the  plaintiff  went  to  the  store  and  got  the 
goods  and  had  them  credited  on  the  account  for  the  rent  of 
the  bam.  The  defendant  and  his  brother  both  swear  that  the 
goods  were  to  be  taken  out  of  the  shop.  There  was  a  settle- 
ment of  accounts  and  one  item  set  against  another. 

Under  these  facts  a  plea  of  never  indebted  would  meet  the 
case.  Bj'-  the  agreement  Alexander  was  to  give  the  goods  to 
Angus.  They  were  to  be  chained  to  him  and  become  his 
goods.  Alexander  says  he  sold  his  share  of  the  goods  to 
Angus,  and  Angus  offsets  them  to  this  claim  for  rent.  Even 
if  there  were  no  plea  on  the  record  at  all  under  which  the 
evidence  could  be  admitted  the  Court  would  not  set  aside  the 
verdict:  ^  Term  Rep.,  468 ;  1  B.  <b  P.,  358 ;  13  Price,  226, 
The  Court  could  put  a  plea  on  the  record  for  the  purpose  of 
meeting  the  case, 

Harrivgton  in  reply. 

The  Court. — The  judgment  will  be  sustained  and  the 
appeal  dismissed  with  costs. 
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McNUTT    V.    McCABE. 

PLATNTinr  brought  action  for  684.SS  for  work  dono,  &c.,  for  defendant,  to  which  (WrodaDt 
pleaded  payment  after  action  brought.  It  appeared  in  proof  that  while  plaintiff  waa  in  pnaon 
on  a  charge  the  nature  of  which  was  not  diacloaed,  defendant  obtoinod  from  him  a  viitten 
aclcnowledgment,  aa  follows :  "  This  day  I  have  settled  all  matters  of  account  and  the  suit 
brought  against  me  by  John  McCabe  for  $84.33."  (Sgd.)  <*  F.  H.  McNuti."  The  signing  of 
this  was  followed  by  the  payment  of  fifty  cents  by  defendant  to  plaintiff,  which  the  Govnty 
Court  Judge  held  to  be  sufficient  under  the  plea.  Yet  be  gave  the  plaintiff  judgment  for 
ten  cents  to  enable  him  to  tax  summary  costs. 

The  Court  set  the  judgment  Aide  and  remitted  the  case  to  the  Countiy  Court 

This  was  an  appeal  from  the  following  decision  of 
Morse,  J.,  of  the  County  Court. 

The  action  was  brought  to  recover  the  sura  of  $84.33 
for  work  done,  etc.,  for  defendant  by  plaintiff.  The 
only  plea  was  one  of  payment  after  action  brought  It 
appears  that  plaintiff  was  in  prison  on  a  charge  of  some 
nature,  although  what  it  really  was  does  not  appear  from  the 
evidence.  In  September  loth,  1880,  defendant  obtained  from 
plaintiff  the  paper  writing  purporting  to  settle  the  cause, 
which  I  admitted  in  evidence  against  the  objection  of  Mr. 
Townshend,  counsel  of  plaintiff,  which  paper  writing  is  as 
follows : — 

"  This  day  I  have  settled  all  matters  of  account  and  the 
suit  brought  against  me  by  John  McCabe  for  $84.33." 
**  Dated  September  15th,  1880. 
"  Witness,  Eliza  Burke.        (Sgd.)    Fred.  H.  McNutt." 

The  signing  of  this  by  plaintiff  was  followed  by  the  payment 
of  fifty  cents  by  defendant.  I  thought  this  to  be  evidence  of 
payment  under  the  plea.  In  Smith's  Leading  Cases,  (seventh 
edition,)  page  589,  vol.  1,  part  1,  it  is  laid  down :  '*  The  case," 
said  Parke,  J.,  "  may  be  decided  shortly  on  this  ground.  If 
an  action  is  brought  on  a  quantum  meruit,  and  the  defendant 
agrees  to  pay  a  less  sum  than  the  demand  in  full,  that  is  a 
good  consideration  for  a  promise  to  pay  his  own  costs  and 
proceed  no  further.  Payment  of  a  less  sum  than  the  demand 
has  been  held  to  be  ho  satisfaction  in  the  ca.se  of  a  liquidated 
debt,  but  where  a  debt  is  unliquidated,  it  is  sufficient.  Xow 
here  we  cannot  say  that  there  was  originally  any  certain 
demand ";  nor  can  I  In  this  case.  And  he  goes  on  to  say >  "A 
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jury,  if  asked,  could  not,  in  my  opinion,  have  said  so.  In 
the  great  majority  of  cases  of  this  nature  for  work,  labor  and 
goods  sold,  it  is  not  a  specific  sum  that  forms  the  subject 
matter  of  the  action  ;  and  unless  that  could  have  been  shewn 
in  this  present  case  there  was  a  good  consideration  for  the 
promise."  The  claim,  I  think,  comes  within  this  doctrine.  The 
defendant  in  this  case  did  not  appear  against  plaintiff,  and 
plaintiff  obtained  his  liberty  and  went  at  large  and  received 
the  fifty  cents  at  the  close  of  the  negotiations  and  after  the 
paper  was  signed.  Plaintiff  thus  fixed  the  value  of  his  own 
services,  and  received  it,  and,  I  am  of  opinion,  that  defendant 
has  made  out  his  plea ;  but,  inasmuch  as  there  was  no  men- 
tion of  costs  and  the  payment  was  made  after  action  brought, 
I  give  judgment  to  plaintiff  for  the  nominal  sum  of  ten  cents, 
80  that  he  may  tax  his  summary  costs  in  this  matter. 

The  appeal  was  argued  July  18th,  1881,  before  RiTCHlE, 
E.  J.,  McDonald,  Smith,  James  and  Weathebbe,  JJ. 

Rigby,  Q'C.,  for  appellant. — There  is  no  proof  of  payment 
at  all,  and  the  facts  relied  on  by  the  defendant,  if  an 
answer  to  the  action,  are  no  answer  under  the  plea  of  pay- 
ment. The  Judge  could  not  give  ten  cents  damages  in  an 
action  for  a  debt  ^  The  very  fact  of  particulars  being  given 
makes  this  claim  a  liquidated  claim  and,  if  so,  payment  of  the 
smaller  surd  is  not  payment  of  the  debt. 

GraJiam,  contra. — There  is  no  proof  that  this  was  a  liqui- 
dated amount  and  we  contend  that  it  was  not  There  is 
nothing  to  show  what  kind  of  debt  it  was.  Payment  of  a 
smaller  sum  will  sufiice  when  there  is  something  collateral, — 
something  else  foregone.  The  release  of  the  plaintiff  from  a 
charge,  (which  the  Court  will  not  presume  to  have  been  a 
felony,)  was  a  consideration.  SmiMs  L,  C,  notes  under 
Cumber  v.  Mayne,  441  (star  paging);  5  East,,  230.  (The 
Court. — That  is  not  payment.)  This  is  not  a  liquidated 
demand,  and,  therefore,  it  makes  no  difference  how  much  he 
claimed  in  his  demand.  The  payment  of  the  smaller  sum 
would  be  payment  Wilkinson  v.  Barre;  O'Doriohue  v. 
Woodbury,  6  Cushing,  148. 
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Ritchie,  E.  J. — As  regards  setting  aside  the  judgment,  I 
presume  we  can  hardly  be  expected  to  do  otherwise.  1  do  not 
think  the  defendant  can  possibly  succeed  under  a  plea  of 
payment.  It  is  only  a  payment  of  a  part  and  seems  to  be 
rather  a  case  of  accord  and  satisfaction.  If  it  was  a  bond 
upon  which  a  certain  specific  sum  was  due  and  you  proved 
that  half  had  been  paid  for  the  whole,  that  would  not  be 
enough  under  a  plea  of  payment. 

The  CouRT^  on  the  following  day,  passed  a  rule  setting 
aside  the  judgment  with  coata^  and  remitting  the  case  to  the 
County  Court. 


HOWARD    u    LANCASHIRE    INSURANCE    CO. 

A  RULE  of  Court  was  made  by  consent  of  the  parties,  that  the  evidence  should  fonn» 
vpecial  cue  to  be  submitted  to  the  Court  witk  power  to  draw  iufereBces  of  fdct  luid  enttf 
judgrraent  for  either  party  for  such  amount  as  the  Court  should  deteraiine,  the  right  of  tt|>pcal 
in  either  to  be  the  same  as  if  a  verdict  or  Jads^icnt  were  spven  by  a  sinjrVe  Judge,  &c. 

Heldf  that  under  thki  consent  tl\e.  Court  had  no  power  to  entertain  the  caso. 

Per  JIcDoNALD,  J.— That  the  Cburt  would  not  entertain  the  case  as  there  were  conflkting 
statements  on  iasuee  imx>lriii^  the  question  of  fraud. 

Ox  the  trial  of  tlus  cause  the  following  rule  was  passed 
with  the  consent  of  the  parties : — 

Halifax,  SS. 

In  the  Supreme  Court,  1880. 
Cause — Sarah  Howard  and  Henry  Howard,  suggesting 
the  death  of  Sarah  Howard,  Plaintiffs. 

The  Lancashire  Insurance  Co^y,  Defendants, 

It  IS  ordered  by  consont  that  the  evidence  taken  in  this 
cause  shall  form  a  special  case  to  be  submitted  to  the  fuH 
Court,  who  shall  have  power  to  draw  inferences  of  fact  thei"e- 
from'and  to  enter  judgment  for  cither  party  thereon  with 
costs,  and,  if  for  the  plaintiffs,  for  such  amount  as  the  Court 
shall  determine,  and  the  Court  or  Court  of  Appeal  may  order 
a  new  trial  if  it  shall  see  fit.  And  it  is  further  understood 
and  agreed  that  the  rights  of  appeal  are  not  to  be  affected  br 
this  rule,  but  that  both  parties  shall  be  in  the  same  position 


Digiti 


ized  by  Google 


JULY,    3881.  375 

in  that  respect  as  if  a  verdict  or  judgment  were  given  herein 
by  a  single  Judge  or  as  if  the  said  evidence  formed  a  special 
case  entered  into  by  the  parties. 
Halifax,  November  20th,  1880. 

By  the  Court. 
(Sgd.)         M.    I.     WiLKiNS,    Protliy. 
(Sgd.)        Fred.  J.  Tremaix,        -j 
Atty.  of  Defendant-  / 

(Sgd.)  ROBT.    MOTTOX,  { 

Atty.  of  Plaintiff,     j 

The  cause  came  on  for  argument  July  21st,  1881,  before 
McDonald,  Smith  and  Weatheiuje,  JJ. 

The  Court,  on  the  following  day,  decided  that  they  had 
no  jurisdiction,  because  of  the  form  in  which  the  cause  was 
Rubmitted,  there  being  no  verdict  but  a  rule  referring  all  the 
facts,  pleadings  and  evidence  to  the  Court. 

Gvaham  cites  Aylward  v.  Aylward,  (Ante,  243,)  which 
was  tried  before  the  learned  Judge  in  Equity  on  circuit. 

McDonald,  J. — There  are  conflicting  statements  on  issues 
involving  the  question  of  fraud. 

Weatherbe,  j. — We  have  come  to  the  conclusion  that 
unless  some  authority  can  be  shown  we  cannot  entertain  this 
cause. 


CORBETT    V,    ANCHOR     MARINE    INSURANCE    CO. 

The  insured  frave  a  note  for  the  premium  which  became  due  September  30th,  1S78.  On 
account  of  their  failure  in  business  previous  to  this  date  the  defendants  demanded  and  received 
a  ffuarantcc  dated  August  6th,  1878,  for  the  payment  of  the  note,  which  tliey  held  at  the  time 
of  the  loss,  0;:tober  12th,  1S7S,  havini?  never  returned  it  to  the  makers,  or  deiiianded  jmyment 
of  it  from  them.  The  policy  provided  araonj^  other  thin<jrs  that  "  should  the  person  liable  for 
the  premium  or  any  note  or  ebliitation  griven  therefor  fail  in  business  before  the  time  for 
payment  arrives,  this  insurance  shall  at  once  become  and  be  void,  unless  and  until  before  losi 
the  premium  be  paid  or  satisfactorily  secured  to  the  company." 

Helil,  that  the  terms  of  the  policy  were  fuIQlledt  and  the  policy  was  in  force,  the  premium 
havinj;  been  "  satisfactorily  secured  "  to  the  company. 

This  matter  came  before  the  Court  composed  of  Ritchie, 
E.  J.,  McDonald,  Smith,  James  and  Weatherbe,  J  J.  Tho 
action  was  brought  on  a  policy  of  insurance  with  a  count  on 
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an  award  made  by  arbitrators  appointed  under  the  provisions 
of  the  policy.  The  following  extract  from  the  case  agreed 
upon  sets  out  all  the  important  facts : — 

"  The  following  facta  were  proved  before  the  arbitrators  on 
the  part  of  the  defendant  company,  and  they  are  now 
admitted  by  the  plaintifl'  to  be  correct,  and  to  form  part  of 
this  case,  provided  the  defendant  company  C€ua  avail  itself  of 
them  as  an  answer  to  plaintiff's  claim  : — 

"Firat.  That  when  the  said  insurance  wa.<9  effected  the 
premium  was  not  paid,  but  a  promissory  note  of  the  said 
Wier  Brothers  &  Co.,  the  insured,  (a  true  copy  marked  "  C  " 
is  hereto  annexed)  was  given  the  defendant  company  therefor. 

"  Second.  On  the  7th  of  September,  A.  D.  1878.  said 
Wier  Brothers  &  Co.  became  insolvent,  and  an  attachment 
was  issued  against  them  under  the  Insolvent  act  of  1875. 
On  the  6th  day  of  August,  A.  D.  1878,  the  defendant  com- 
pany, in  consequence  of  the  failure  of  Wier  Brothers  &  Co., 
demanded,  and  obtained  from  them,  under  the  terms  of  said 
policy,  a  guarantee,  a  copy  of  which  is  annexed,  marked  "  D," 
Said  note  became  due  on  the  30th  of  September,  A.  D.  1878, 
was  duly  presented  for  payment  and  was  dishonored,  and 
protested  for  non-payment,  the  protest  being  hereto  annexed, 
marked  *'  E." 

"  Third.  The  said  guarantee  was  never  paid,  and  is  now 
held  by  the  defendant  company.  It  was  never  returned  or 
offered  to  the  makers,  nor  was  it  ever  demanded  by  them, 
nor  did  the  defendants  ever  demand  payment  thereof. 

"  Fourth,  The  said  vessel  was  wholly  lost  by  perils  of  the 
seas  insured  against  by  said  policy  on  the  12th  day  of  October, 
A.  D.  1878,  and  no  question  is  raised  as  to  the  sufficiency  of 
the  proof  of  loss  or  interest,  or  adjustment. 

"  If,  upon  the  foregoing  statement  of  facts,  the  Court  should 
be  of  opinion  that  the  plaintiff  is  entitled  to  recover  on  said 
award  or  policy,  then  judgment  shall  be  entered  for  him  for 
the  sum  of  five  thousand  seven  hundred  and  sixty-five  dollars 
and  twenty-nine  cents,  the  amount  of  said  award,  with  inter- 
est at  six  per  cent  from  the  date  of  said  award,  with  costs, 
otherwise  judgment  is  to  be  entered  for  the  defendant,  with 
costs," 
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The  form  of  the  note  and  guarantee  are  not  mateiial  to 
the  argument.  The  following  are  the  clauses  of  the  policy 
upon  which  the  argument  turned  : 

"  The  said  company  hereby  acknowledges  the  receipt  of 
two  hundred  and  ten  dollars  as  the  premium  or  consideration 
for  this  insurance,  being  at  and  after  the  rate  of  three  and 
one-half  per  cent,  and  in  case  the  premium  or  the  note  or 
other  obligation  given  for  the  premium  or  any  part  thereof 
be  not  paid  when  due  this  insurance  shall  be  void  at  and 
from  such  default;  but  the  full  amount  of  premium  shall  be 
considered  as  earned  and  shall  be  payable,  and  the  insured 
shall  be  entitled  to  recover  for  loss  or  damage  which  may 
have  occurred  before  such  default.  Should  the  person  or  any 
of  the  persons  liable  to  the  company  for  the  premium  or  on 
any  note  or  obligation  given  therefor,  or  any  part  thereof,  fail 
in  business  or  become  bankrupt  or  insolvent  before  the  time 
for  payment  has  arrived,  this  insurance  shall  at  once  become 
and  be  void,  unless  and  until  before  loss  the  piemium  be  paid 
or  satisfactorily  secured  to  the  company. 

"  In  making  payment  the  company  may  deduct  any  sum 
remaining  unpaid  on  account  of  premium,  whether  the  claim- 
ant be  legally  liable  to  the  company  therefor  or  not,  and 
whether  the  time  for  payment  has  or  has  not  arrived,  and 
whether  the  obligation  therefor  be  or  be  not  outstanding  in 
the  hands  of  persons  other  than  the  company,  and  may  also 
deduct  all  other  indebtedness  of  the  insured  or  the  claimant 
to  the  company  ;  but  the  company  shall  save  harmless  and 
imdemnify  the  insured  against  any  outstanding  obligation 
for  premium  to  the  extent  of  any  deductions  made  in  respect 
theteof. 

"  If  any  difference  shall  arise  between  the  company  and 
the  insured  as.  to  the  loss  or  damage  or  any  other  matter 
relating  to  the  insurance,  in  such  case  the  insured  shall 
appoint  an  arbitrator  on  his  or  her  behalf  and  the  company 
shall  appoint  another  ;  and  if  the  company  refuse  for  fourteen 
days  after  notice  of  the  appointment  of  his  arbitrator  by  the 
insured  to  appoint  another,  the  insuied  may  appoint  a  second, 
and  in  either  case  the  two  appointed  shall  forthwith  appoint 
a  thirQ,  which  three  aibitmtors,  or  any  two  of  them,  shall 
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decide  upon  the  matters  in  dispute  in  accordance  with  the 
terms  and  conditions  of  this  policy  and  the  laws  of  Canada. 
Provided  always,  and  it  is  hereby  expressly  agreed  between 
the  company  and  the  insured,  that  the  insured  shall  not  lie 
entitled  to  maintain  any  action  at  law  or  suit  in  equity  on 
this  policy  until  the  matters  in  dispute  shall  have  been 
referred  to,  and  settled  by  arbitrators  appointed  as  herein- 
before specified,  and  then  only  for  such  sura  as  the  arbitrators 
shall  aw^ard ;  and  the  obtaining  of  the  decision  of  such  arbi- 
trators on  the  matters  and  claims  in  dispute  is  herebj'  declared 
to  be  a  condition  precedent  to  the  right  of  the  insured  to 
maintain  any  such  action  or  suit." 

Meagher,  for  plaintiff. — The  note  became  due  on  September 
30th,  1878.  The  guarantee  was  given  August  6th,  1878. 
The  loss  occurred  Oct.  12th,  1878.    The  plaintiff  must  recover. 

1.  The  defendants  are  estopped  by  the  recital  in  the 
policy.  2.  We  have  have  our  award  and  the  defendants 
cannot  go  behind  it.  3.  There  was  a  waiver  on  the  part  of  the 
defendants. 

Ritchie,  Q.  C,  for  defendants. — The  loss  having  happened 
after  the  premium  note  was  due  and  unpaid  the  policy  was  at 
an  end.  If  it  had  happened  befoie  the  note  was  due  we 
would  have  to  pay  it.  The  defendants  are  not  estopped  by  the 
recital  as  to  payment  of  the  premium  because  there  is  a  special 
provision  in  the  policy  to  apply  where  the  premium  note  is 
not  paid.  In  the  application  it  was  not  contemplated  that 
the  premium  should  be  paid  in  cash,  but  by  a  note  at  three 
months,  endorsed.  The  company,  in  that  policy,  acknowledged 
the  receipt  of  two  bundled  and  ten  dollars.  Had  they  ack- 
nowledged receipt  of  a  note  only  there  could  be  no  doubt  of 
it,  as  they  go  on  afterwards  to  say  that  if  the  note  is  not  paid 
the  insurance  shall  be  void.  Our  contention  is  that  although 
the  receipt  is  acknowledged  we  are  not  estopped  from  showing 
that  it  was  not  actually  paid,  but  paid  by  a  note  which  was 
not  paid  ami  the  insurance  ceased  under,  another  section  of 
the  policy. 

The  question  of  the  guarantee  does  not  arise  here  at  all. 
That  is  under  another  clause  of  the  policy.  If  the  guarantee 
had  not  been  given  the  policy  would  have  been  at  ah  end. 
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That  was  simply  another  case  in  which  the  policy  would  have 
become  void.  There  were  two  events  upon  which  it  should 
become  void.  One  of  them  has  happened  and  it  is  no  answer 
to  say  that  the  other  has  not.  Ffcillips  onfi  Ine.,  sec.  olo  ; 
Gi^enleaf  on  Ev.,  sec.  26,  29  ;  Smith  v.  Battams,  26  L.  J., 
part  2,  page  232  ;  Fisher,  2990,  shows  that  we  are  not  estopped 
from  setting  out  that  the  premium  note  wa.«*  not  paid,  because 
it  goes  on  to  say  that  if  the  note  is  not  paid  at  maturity  the 
policN'  shall  be  void.  We  admit  that  we  are  estopped  from  saying 
that  the  policy  was  not  in  force.  3  T,  JJ.,  474  ;  1  Young  £  Col., 
1 38  ;  7  D,  cfr  72.,  1 41 ;  10  Beav.,  250  ;  9  East,  349  ;  11  M.  <j&  IF., 
G22  ;  7  Jlf.  <fr  W,,  174. 

The  reference  is  not  conclusive.  Tt  is  under  a  peculiar 
clause,  (see  above.)  The  arbitration  is  only  to  settle  the  ques- 
tions of  fact  and  amount;  not  to  settle  questions  of  law.  If 
the  award  is  legal  it  is  binding,  but  that  is  the  very  question 
we  raise  in  this  suit.  Whether  this  be  so  or  not,  the  objection 
that  we  take  appears  on  the  face  of  the  award,  as  the  premium 
unpaid  is  deducted  by  the  arbitrators,  and,  moreover,  it  is 
admitted  in  the  case  that  it  was  not  paid.  Scoit  v.  Avery, 
5  H.  L.,  811,  is  the  case  under  which  this  clause  was  framed. 

We  can  go  behind  the  award  to  show  that  it  is  not  made 
in  accordance  with  the  terms  and  conditions  of  fche  policy  and 
the  laws  of  Canada.  And  even  admitting  that  we  cannot  go 
behind  the  award  to  show  the  facts  that  make  it  illegal, 
where  an  awar^l  shows  on  the  face  of  it  a  mistake  of  law, 
it  will  be  set  aside.     2  C.  B.,  N.  S.,  189  ;  21  U,  C,  C.  P.,  241. 

^iyl^y»  Q'  C-i  in  reply. — The  policy  is  printed  as  far  as  the 
words  *•  two  hundred  and  ten  dollars,"  which  are  written.  If 
they  had  intended  to  rely  upon  the  latter  part  of  the  policy  as  to 
the  premium  not  being  paid,  they  should  have  filled  up  the 
blank  by  acknowledging  receipt  of  a  note.  Then  there  would 
have  been  something  in  the  contention.  The  last  part  of  the 
clause  refers  to  the  case  where,  in  the  previous  part,  it  is 
expressly  admitted  that  the  pi-emium  has  not  been  paid.  It 
cannot  overrule  the  effect  of  a  previous  clause  expressly 
admitting  that  the  premium  was  paid.  Arnoxild  on  his.,  181. 
Suppose  the  premium  had  only  been  charged  and  the  com- 
pany had  sought  to  collect  the  premium,  could  they  have  done 
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80  in  t*he  face  of  the  admission  of  payment.     The  assured 
would  be  able  to  set  up  the  estoppel. 

The  giving  of  the  guarantee  did  away  with  the  avoiding 
of  the  policy.  The  contention  of  the  defendants  is  that, 
although  they  held  a  note  and  a  guarantee,  the  fact  of  the 
note  being  unpaid,  although  the  maker  is  bankrupt  and  the 
assignee  may  have  known  nothing  about  the  note  beinj;  due, 
renders  the  insurance  void  notwithstanding  they  hold  the  guar- 
antee and  can  call  upon  the  guarantors.  In  this  case  the 
company  themselves  demanded  and  obtained  the  guarantee, 
which  satisfactorily  secured  them.  Having  been  satisfactorily 
secured,  they  cannot  say  that  the  policy  is  void.  The  guaran- 
tee is  not  merely  to  pay  the  note,  but  to  pay  the  premium. 
They  should  have  therefore  demanded  the  amount  from  the 
guarantors. 

The  award  is  conclusive  on  all  questions  submitted.  The 
instrument  contains  the  most  absolute  reference  that  could  be 
contracted  for.  The  only  answer  to  the  award  is  that  the 
requirement  that  the  award  should  be  according  to  the  con- 
ditions of  the  policy  and  the  laws  of  Canada,  qualifies  the  sub- 
mission. But  any  reference  contemplates  that  the  arbiti-ators 
shall  decide  according  to  law  and  the  contract  between  the 
parties.  There  is  no  principle  that  an  arbitrator  can  decide 
contrary  to  law,  but  that  you  cannot  introduce  facts  to  show 
that  it  is  contrary  to  law.  That  is  the  position  of  the  defend- 
ant here.  The  only  thing  that  enables  him  to  infer  anything 
on  this  point  is  the  occurrence  of  the  words,  "  deduct  premium 
note  $210;"  but  there  is  nothing  to  identify  that  with  the 
premium  payable  in  this  case.  The  defendant  cannot  show 
that  the  award  was  not  in  accordance  with  the  policy  and  the 
laws  of  Canada.  Had  he  pleaded  that  we  would  have  demurred. 
The  answer  is  final.     Russell,  476. 

Ritchie,  Q.  C,  as  to  the  use  of  the  slip  to  explain  the  policy, 
cites  1  Parsons  Ins.,  116,  notes  2  and  3. 

Ritchie,  E.  J.,  now,  (July  19th,  1881,)  delivered  the  judg- 
ment of  the  Court : — 

We  do  not  think  it  necessary  to  give  any  opinion  upon 
the  question  raised  in  regard  to  the  acknowlegment  of  the 
receipt  of  the  money  in  the  policy,  nor  as  to  whether,  in  a 


Digiti 


ized  by  Google 


JULY,    1881.  381 

case  like  this,  the  award  is  final  or  otherwise,  but  we  all  agree 
in  thinking  that  the  party  plaintiff  is  entitled  to  recover 
under  the  very  terms  of  the  policy  itself,  as  in  this  case  the 
terras  of  the  policy  are  ;  "  Should  the  person  or  any  persons 
liable  to  the  company  for  the  premium  or  on  any  note  or  obli- 
gation given  therefor,  or  any  part  thereof,  fail  in  business  or 
become  bankrupt  or  insolvent  before  the  time  for  payment 
has  arrived,  this  insurance  shall  at  once  become  and  be  void, 
unless  and  until  before  loss  the  premium  be  paid  or  satisfac- 
torily secured  to  the  company."  We  think  the  terms  of  the 
policy  were  fulfilled  and  the  policy  was  in  full  force  because 
the  premium  was  satisfactorily  secured  to  the  company,  and 
that  therefore  there  can  be  no  pretence  that  it  was  void  after 
that. 

Weatherbe,  J. — I   think  it  is  just  the  same  as  if  the 
money  had  been  paid. 


GREGORY  u  CANADA  IMPROVEMENT  CO.  et  al. 

PLAnmFP's  first  count  alleged  breach  of  an  agreement  on  the  part  of  one  of  the  defendant 
companies  to  deliver  to  him  on  certain  conditions,  the  performance  of  which  was  alleged, 
^SO.OyO  of  first  mortgage  bonds  of  the  Halifax  and  Cape  Breton  Railway  and  Coal  Co.,  which 
bonds  could  long  sinee  have  been  delivered.  The  second  count  alleged  that  defendants  having 
contracted  to  use  diligence,  &c.,  had  not  used  diligence  to  procure  the  issue  (if  said  bonds,  so 
that  they  might  be  delivered  and  attach  and  be  a  first  lien.  The  third  count  proceeded  as  the 
first,  adding  that  defendants  had  so  delayed  work  on  the  railway  that  sufficient  thereof  could 
not  be  completed  to  entitle  them  to  istfue  said  bonds,  and  had  created  certain  other  liens 
which  would  prevent  them  from  giving  plaintiff  the  first  lien  contracted  for.  The  fourth  count 
set  out  that  defendants  had  agreed  to  relinquish  their  rights  upon  the  Pictou  Branch,  upon 
which  plaintiff's  bonds  were  to  attach  in  the  event  of  ita  being  handed  over,  and  charged 
defendants  with  procuring  certain  legislation  of  the  Dcminion  as  well  as  of  the  Local  Parlia* 
ment  inconsistent  with  their  agreement  with  plaintiff  which  plaintiff  resisted,  while  defendants 
opposed  his  action  and  insisted  that  the  legislation  should  pass  without  reference  to  his  rights. 
The  sixth  cotmt  alleged  fraud.  Defendants'  third  plea  to  the  first,  seeond,  third  fourth  and 
fifth  counts  alleged  that  said  mortgage  bonds  could  not  legally  be  issued,  although  defendants 
had  used  every  diligence.  The  fourth  plea  to  the  same  counts  set  out  that  the  Government  of 
Nova  Scotia  had  withheld  its  consent  to  the  issue  of  said  bonds,  as  it  was  authorized  and 
empowered  to  do.  The  fifth  plea  alleged  that  defendants  had  used  eveiy  diligence  to  procure 
the  issue  of  said  bonds,  which  so  far  aft  defendants  could  make  them  should  attach  and  be  a 
flnt  lien.  The  sixth  plea  to  the  same  counts  alleged  that  defendants  were  not  entitled  to 
have  the  Pictou  road  transferred  and  delivered  to  defendant  company  as  alleged.  The  ninth 
plea  to  the  fourth  count  denied  that  defendanU  had  agreed  to  relinquish  their  rights  to  the 
Pictou  branch  or  applied  for  or  obtained  an  act  of  the  Nova  Scotia  Legislature  as  alleged,  or 
opposed  plaintifTs  action  In  reference  thereto.  The  tenth  plea  alleged  that  the  acts  referred 
to  were  passed  to  carry  out  the  public  policy  of  the  Province,  and  defendante  had  no  power 
to  prevent  their  passage. 

Held,  that  these  pleaa  did  not  meet  the  allegations  in  plaintifTs  writ 
Q.   Whether  the  defendants  could  plead  a  plea  to  several  of  plaintifTs  counts  wlthoat 
inggesting  therein  that  they  were  for  one  and  the  same  cause  of  action. 
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The  first  count  of  the  plaintiff's  writ  set  out  an  a^^reement 
under  seal  between  the  Halifax  and  Cape  Breton  Railway 
and  Coal  Company  (limited)  of  the  first  part,-  the  Canada 
Improvement  Company  (limited)  of  the  second  part>  and  the 
plaintiff  of  the  third  part,  bearing  date  August  .31st,  1878,  in 
which  it  was  lecited  that  by  Contract  dated  3 1st  October, 
187G,  Harry  Abbott  agreed  with  the  Commissioner  of  Mines 
to  build,  ecjuip,  construct  and  work  the  Eastern  Extension 
Railway ;  that  by  contract  or  agreement  dated  December  SOth. 
1870,  Harry  Abbott  conveyed  to  the  Halifax  and  Cape  Bi*eton 
Railway  and  Coal  Company  all  his  rio[ht  and  title  in  and  to 
said  contract;  that  by  indenture  dated  December  2()tb,  1876, 
and  made  between  the  Canada  Improvement  Company  and 
the  Halifax  and  Cape  Breton  Railway  and  Coal  Company,  the 
Canada  Improvement  Company  agreed  to  construct  and 
equip  said  Railway  ;  that  by  indenture  dated  December  22nd, 
1876,  plaintiff  agreed  with  the  Canada  Improvement  Company 
to  do  certain  work  upon  said  railway,  and  the  Canada  Improve- 
ment Company  agreed  to  pay  plaintiff  S-l-.SOO  cash  per  mile, 
and  $3  750  per  mile  in  first  mortgage  bonds  of  said  company, 
such  payments  to  be  made  monthly,  according  to  the  return 
of  the  Government  Engineer ;  that  plaintiff  gave  a  bond 
signed  by  Pickard,  Eraser  and  himself  for  $100,000  dated 
30th  December,  1876,  which  bond  was  assigned  to  the  Govern* 
nient  as  additional  security  for  the  performance  of  Abbott's 
contract ;  that  plaintiff  proceeded  with  the  work  and  became 
entitled  to  receive  from  the  Canada  Improvement  Company 
bonds  of  Halifax  and  Cape  Breton  Railwaj^and  Coal  Company 
to  a  large  amount,  and  the  Canada  Improvement  Company 
having  represented  that  said  bonds  could  not  be  issued  by  the 
Halifax  and  Cape  Breton  Railway  and  Coal  Company,  he 
(plaintiff)  suspended  work  on  said  railway,  and  commenced 
suits  against  Sii-  Hugh  Allan  and  Hon.  John  Hamilton,  two  of 
the  directors  of  said  Canada  Improvement  Company  ;  that  a 
compromise  was  then  made  between  plaintiff  and  the  Canada 
Improvement  Company,  under  which  said  company  paid 
plaintiff*  $10,000  cash  and  gave  him  two  notes  of  Andrew  and 
Sir  Hugh  Allan,  €^t  nine  and  twelve  months  respectively,  for 
$10,000  each.  The  agreement  then  proceeded  to  provide, 
among  other  things,  as  follows  : — That  the  Canada  Improve- 
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ment  Company  should  deliver  to  plaintiff  as  soon  as  they 
could  be  legally  issued, — and  both  companies  agreed  to  that 
end  to  use  every  diligence, — $80,000  in  good,  legal,  safe  and 
available  first  mortgage  bondvS  of  the  Halifax  and  Cape 
Breton  Railway  and  Coal  Company,  which  should  be.  so  far  as 
said  companies  could  so  make  them,  a  fii*st  lien  on  the  Truro 
and  Pictou  Branch  Railway,  (provided  it  should  be  handed 
over  as  a  subsidy  towards  eastern  extension,)  and  also  upon 
Eastern  Extension  Railway  and  its  rights ;  that  said  bon«ls 
should  be  free  from  all  unusual  clauses  or  considerations,  to 
preclude  selling  the  property  covered  by  the  bonds,  or  fore- 
closing the  mortgage,  or  realizing  said  bonds  in  case  of  non- 
payment, and  from  any  other  unusual  defeating  clause  or  con- 
dition impairing  the  remedy  of  the  holder;  that  the  whole 
issue  of  first  mortgage  bonds  should  not  exceed  $1,250,000, 
bearing  interest  at  6  per  cent,  and  no  bonds,  stock,  mortgage, 
share,  lien,  charge,  or  other  security  or  securities,  should  take 
precedence  of  such  bonds ;  and  said  Halifax  and  Cape  Breton 
Railway  and  Coal  Company  covenanted  and  guaranteed  that 
the  Canada  Improvement  Company  would  'deliver  to  plaintiff 
said  bonds  of  said  Halifax  and  Cape  Breton  Railway  and 
Coal  Company  at  the  times,  in  the  manner,  of  the  character, 
description  and  value  before  specified,  and  that  they  would, 
if  necessary,  apply  for  and  endeavor  to  procure  at  the  earliest 
opportunity  such  legislation  as  would  j-emedy  any  alleged 
defects  existing  in  their  organization  and  pjace  them  in  an 
undoubted  position.  The  said  parties  ajjreed  that  the  Govern- 
ment of  Nova  Scotia  should  be  at  liberty,  and  was  thereby 
permitted  and  required  to  use  all  means  in  their  power  to 
enforce  the  delivering  of  said  bonds  by  either  of  said  com- 
panies, it  being  intended  that  said  Government  might  withhold 
any  consent  or  privilege,  or  omit  or  refuse  to  do  any  act 
required  or  necessary  to  enable  the  companies  to  draw 
Government  aid,  or  receive  any  subsidy  or  subvention,  or 
issue  said  bonds  or  other wi'^e,  until  said  Government  was 
satisfied  that  plaintiff's  right  to  receive  the  bonds  was  pro- 
tected and  secured.  The  contract  before  referred  to  between 
plaintiff  and  the  Canada  Improvement  Company,  and  the  said 
bond  of  plaintiff,  Pickard  and  Fraser,  were  cancelled,  the  contract, 
nevertheless^  to  remain  in  force  if  the  said  notes  were  not 


Digiti 


ized  by  Google 


384  GREGORY  u  CANADA  IMPROVEMENT  CO.  et  al. 

paid,  or  if  any  claim  was  made  on  plaintiff  as  a  sfcockholder  of 
Canada  Improvement  Company ;  said  plaintiff  to  be  relieved 
from  stock  in  the  Canada  Improvement  Company,  and  to  be 
indemnified  against  all  liability  as  such  stockholder. 

The  count  further  alleged  that  by  said  agreement  of  3lst 
October,  1876,  Abbott  was  to  receive  a  transfer  of  the  Pictou 
branch  subject  to  the  conditions  of  the  said  indenture,  and  by 
said  indenture  it  was  further  agreed  that  the  delivery  of  said 
branch  would  be  made  to  Abbott  on  his  expending  $400,000; 
that  the  transfer  from  Abbott  to  the  Halifax  and  Cape  Breton 
Railway  and  Coal  Company  was  so  made  with  the  consent 
and  approval  of  the  Governor  in  Council;  that  by  said 
indenture  of  December  22nd,  1876,  it  was  intended  that 
plaintiff  should  prepare  the  road-bed  to  the  satisfaction  of  the 
Government  Engineer,  and  to  the  exoneration  and  discharge 
of  said  Abbott ;  plaintiff  to  obtain  possession  of  the  right  of 
way,  the  Canada  Improvement  Company  to  get  from  the 
Halifax  and  Cape  Breton  Railway  and  Coal  Company  all 
necessary  power  in  that  behalf.  Plaintiff  accordingly  did  all 
things  necessary  to  get  the  right  of  way,  and  had  done  other 
things,  so  that  more  than  $400,000  worth  of  work  had  been 
done,  and  sufficient  to  entitle  the  Halifax  and  Cape  Breton 
Railway  and  Coal  Company  to  have  the  branch  delivered  to 
them  on  31st  October,  1876,  and  all  the  conditions  precedent 
necessary  to  entitle  the  said  company  to  have  delivery  of  said 
branch  were  performed,  but  the  delivery  was  never  made; 
that  before  the  committing  of  the  grievance  thereinafter 
alleged  more  than  5^  miles  had  been  constructed  and  were 
opened,  and  were  being  worked  and  operated  by  the  Halifax 
and  Cape  Breton  Railway  and  Coal  Company. 

The  count  closed  with  the  following  allegation  : — And  the 
plaintiff  says  that  after  the  making  of  the  said  deed  or  agree- 
ment between  him  and  the  defendants  as  aforesaid,  he,  the 
plaintiff,  did  abandon  and  give  up  possession  to  the  said 
Canada  Improvement  Company  of  the  line  of  Railway  upon 
which  the  works  under  said  contract  referred  to  in  said  deed 
or  agreement  were  being  done  and  performed  by  him  as 
therein  set  forth,  and  did  also  discontinue  the  several  suits 
brought  by  him  against  the  said  Sir  Hugh  Allan  and  the 
Hon.  John  Hamilton,  and  did  also  deliver  over  to  the  said 
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Canada  Improvement  Company  all  property  of  either  that 
company  or  of  the  defendant  company  in  his  possession  at  the 
time  of  the  making  of  the  said  deed  or  agreement,  and  all 
conditions  were  fulfilled,  and  all  things  happened,  and  all 
times  elapsed  necessary  to  entitle  the  plaintiff  to  have  said 
deed  or  agreement  performed  by  the  defendants,  and  to  main- 
tain this  action  for  the  breach  thereof  hereinafter  set  forth  ; 
yet  the  plaintiff  says  that  the  defendants  have  not  performed 
their  part  of  said  deed  or  agreement,  and  that  the  said  Canada 
Improvement'Company  has  not  delivered  to  him  SSO,000  in 
good,  sufficient,  legal  and  available  first  mortgage  bonds  of 
said  Halifax  and  Cape  Breton  Railway  and  Coal  Company, 
which  bonds  could  have  been  long  since  legally  issued. 

The  second  count  recited  by  reference  all  the  main  facts  in 
the  first,  and  alleged  as  a  breach  that  defendants  had  not 
performed  their  part  of  said  agreement, — had  not  used  every 
diligence  to  cause  and  procure  the  issue  of  $oO,000  of  good 
ar.d  available  bonds,  so  that  the  same  might  be  delivered  to 
plaintiff,  and  which  should  so  far  as  defendant  could  make 
them,  attach  and  be  a  first  lien  upon  said  Branch  and  upon 
said  Eastern  Extension. 

The  third  count  recited  by  reference  substantially  the 
same  as  the  first  count,  but  was  more  specific  than  the  first 
count,  and  alleged  aa  a  breach  that  defendants  had  not  per- 
formed their  part  of  the  agreement,  and  had  not  used  every 
diligence  to  have  said  bonds  legally  issued  and  delivered  to 
plaintiff  at  the  time,  in  the  manner,  and  of  character,  descrip- 
tion and  value  agreed  upon,  but  had  delayed  the  work  upon 
said  railway  so  that  sufficient  thereof  could  not  be  completed 
to  entitle  them  to  issue  said  bonds  in  compliance  with  said 
act  of  incorporation,  and  had  created  and  given  certain  other 
liens  and  securities  upon  the  property  upon  which  said  bonds 
were  agreed  to  attach  and  be  a  first  lien,  and  which  other 
liens,  &c.,  defendants  had  agreed  should  be  first,  and  no  bonds 
could  be  issued  or  delivered  to  plaintiff  over  which  said  liens 
and  security  created  and  given  by  defendants  would  not  take 
precedence. 

The  fourth  count  recited  the  same  facts,  alleged  non-issue, 
and  declared  that  after  making  the  agreement  with  plaintiff 

the  Halifax  and  Cape  Breton  Railway  and  Coal  Company,  in 
2d 
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February  1st,  1879,  entered  into  an  agreement  with  the  Queen, 
agreeing  to  relinquish  their  rights  to  the  Pictou  Branch,  and 
agreeing  that  an  act  of  the  Dominion  Parliament  should  pass 
repealing  the  act  then  in  force  providing  for  such  transfer, 
and  that  the  new   act   should   provide   that  the   Dominion 
Government  should  retain  the  Branch  until   the  Extension 
was  completed  and  equipped,  and  further  that  on  such  com- 
pletion such  Branch  should  only  be  given  to  defendants  on 
the  following  terms  and  conditions :  namely,  that  on  failure 
to  operate  the  road  the  property  in  Eastern  Extension  should 
revert  to  the  Nova  Scotia  Government  free  from  all  incum- 
brances created  by  the  company,  their  power  to  create  incum- 
brances being  made  subject  to  such  agreement;    and  after- 
wards defendants  applied  for  and  obtained  the  passage  of  an  act 
by  the  Dominion  Parliament  as  provided  by  the  agreement 
with  the  Queen,  and  also  applied  for  and  obtained  the  passage 
by  the  Local  Legislature  of  an  act  providing  that  in  the  event 
of  non-completion  or  failure  to  operate  the  road,  the  Eastern 
Extension  and  the  Ferry  should  vest  in  the  Government  of 
Nova  Scotia,  and  the  Branch  should  cease  to  be  the  property 
of  the  company,  and  the  Nova  Scotia  Government  might 
receive  a  transfer  of  the  latter  from  the  Dominion  Govern- 
ment, and  both  railway  and  ferry  would  be  free  from  incum- 
brance ;  and  said  act  declared  that  the  power  of  the  company 
to  issue  bonds  should  be  subject  to  the  terms  of  the  act  of  the 
Nova  Scotia  Legislature  and  of  the  Dominion  Parliament,  and 
although  plaintiff  opposed  the  passage  of  said  legislation,  and 
requested  that  his  rights  should  be  protected  and  his  bonds 
excepted  from  the  operation  thereof,  j'et  defendants  opposed 
and  resisted  said  action  of  plain tiflf,  and  required  and  insisted 
that  said  legislation  should  be  passed  without  reference  to 
plaintiff's  rights  or  to  said  bonds  to  which  he  was  entitled. 

The  fifth  count  alleged  a  covenant  to  deliver  the  bonds, 
defendant's  agreement  to  use  diligence  to  procure  delivery 
and  issue  thereof,  and  that  the  bonds  should  be  a  first  lien  on 
the  railway,  and  that  said  bonds  should  be  free  from  unusual 
clauses  or  considerations  by  which  sale  or  realization  should 
be  prevented,  and  from  every  unusual  defeating  clause  or 
consideration  impairing  the  remedy  of  the  holder;  that  the 
issue  should  not  exceed  $1,250,000,   and  they  should  bear 
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interest  at  6  per  cent,  and  no  other  incumbrances  should  have 
precedence.  The  count  proceeded  to  aver  performance  of 
conditions  precedent,  and  alleged  that  defendants  did  not  use 
diligence,  and  plaintiff  did  not  receive  the  bonds. 

The  sixth  count  alleged  that  upon  doing  $400,000  worth  of 
work  the  Halifax  and  Cape  Breton  Railway  and  Coal  Com- 
pany were  to  receive  the  Branch,  and  if  the  transfer  was  not 
made  the  Company  was  not  obliged  to  proceed  with  the  work. 
It  proceeded  to  allege  fraud  between  the  defendant  companies 
in  reference  to  the  agreement  of  187G,  December  20th,  as  to 
the  promise  of  the  Canada  Improvement  Company  to  build 
the  road,  and  in  representing  that  the  Canada  Improvement 
Company  were  in  a  position  to  obtain  the  issue  of  bonds,  and 
to  use  diligence  for  that  purpose,  &c. ;  and  by  reason  of  such 
fraud  plaintiff  surrendered  possession  of  the  road  and  works, 
and  discontinued  said  suits  and  released  defendants  therein, 
and  the  count  averred  that  the  Canada  Improvement  Co.  had 
not  entered  into  such  agreement  to  build,  nor  were  they  in  a 
position  to  procure  the  issue  of  bonds,  nor  to  use  every 
diligence  for  that  purpose,  nor  to  cause  delivery  to  plaintiff  of 
bonds  of  the  proposed  character,  as  they  well  knew. 

One  of  the  defendants  pleaded,  among  others,  the  following 
pleas: 

3.  And  for  a  third  plea  to  said  first,  second,  third,  fourth 
and  fifth  counts,  said  defendant  Company  says  that  said 
mortgage  bonds  cannot  yet  be  legally  issued,  although  the 
defendants  have  used  every  diligence  to  that  end. 

4.  And  for  a  fourth  plea  as  to  sai<l  first,  second,  third, 
fourth  and  fifth  counts,  said  defendant  Company  says  that  the 
Nova  Scotia  Government  has  withheld  and  still  continues  to 
withhold  its  consent  to  the  issue  of  said  bonds,  as  it  was  em- 
powered and  authorized  to  do  under  said  agreements. 

5.  And  for  a  fifth  plea  as  to  said  first,  second,  third, 
fourth  and  fifth  counts,  said  defendant  Company  says  that  the 
said  defendants  have  used  every  diligence  to  procure  the  issue 
of  mortgage  bonds,  which  should,  so  far  as  defendants  could 
make  them,  attach  and  be  a  first  lien  upon  the  Truro  and 
Pictou  Branch  Railway  (provided  it  should  be  handed  over  to 
them),  the  Eastern  Extension,  and  also  upon  said  defendant 
Company,  and  the  property,  rights  and  privileges  set  forth  in 
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Section  32  of  the  Act  incorporating  said  Company,  and  which 
are  the  bonds  nientione<l  in  said  counts. 

6.  And  for  a  sixth  plea  as  to  said  first,  second,  third, 
fourth  and  fifth  counts,  said  defendant  Company  says  that  it 
was  not  entitled  to  have  the  Picton  Branch  Railway  delivered 
to  said  defendant  Company,  as  alleged. 

9.  And  for  a  ninth  plea  as  to  said  fourth  count,  said 
defendant  Company  says  that  said  defendant  Company  did 
not  relinquish  or  agree  to  relinquish  its  right  to  the  Pictou 
Branch  Railway,  nor  did  said  defendant  Company  apply  for 
or  obtain  an  Act  of  the  Local  Legislature  of  Nova  Scotia,  as 
alleged,  or  resist  or  oppose  any  action  of  the  plaintiff  in  rela- 
tion thereto. 

10.  And  for  a  tenth  plea  as  to  said  fourth  count,  said 
defendant  Company  says  that  the  Acts  of  the  Dominion  Par- 
liament and  of  the  Local  Legislature  of  Nova  Scotia,  men- 
tioned in  said  count,  were  passed  at  the  instance  of  the  Gov- 
ernment of  the  Province  of  Nova  Scotia  for  the  public  interest, 
and  to  carry  out  the  declared  policy  of  said  government  in 
respect  to  said  railways,  and  said  defendant  Company  had  no 
power  to  prevent  the  passage  thereof. 

To  these  pleas  the  plaintiff  demurred  as  follows  : — 

The  plaintiff,  by  Charles  H.  Tupper,  his  attorney,  says  that 
the  third  plea  pleaded  by  the  defendant,  the  Halifax  and  Cape 
Breton  Railway  and  Coal  Company,  Limited,  is  bad  in  sub- 
stance, for  the  following  reasons  : — 

1st.  Because  said  plea  does  not  allege  or  show  any  fact 
or  reason  why  said  bonds  could  not  be  legally  issued. 

2nd.  Because  said  plea  is  pleaded  to  several  counts,  all  of 
which  are  materially  different,  and  it  does  not  suggest  that 
said  counts  are  for  one  and  the  same  cause  of  action. 

3rd.  Because  said  plea  does  not  tender  or  raise  any  ques- 
tion of  fact  on  which  the  plaintiff  can  take  issue,  or  at  most, 
it  tenders  only  an  immaterial  issue. 

4th.  Because  while  said  plea  alleges  that  said  bonds  can- 
not yet  be  legally  issued,  it  does  not,  as  it  should,  allege  or 
set  forth  any  facts  or  reasons  why  said  bonds  cannot  be  legally 
issued. 
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5th.  *  Because  said  plea  does  not  raise  any  legal  defence  to 
the  cause  of  action  contained  in  said  counts,  and  is  no  answer 
thereto,  or  to  any  of  them. 

The  said  plaintiff  also  says  that  the  fourth  plea  pleaded  by 
the  defendant,  the  Balifax  and  Cape  Breton  Railway  and  Coal 
Campany,  Limited,  is  bad  in  substance  for  the  following 
reasons : — 

]st.  Because  said  plea  does  not  allege  or  set  forth  any 
reason  or  fact  showing  that  the  Nova  Scotia  Government  had 
power  to  refuse  their  consent  to  the  issue  of  said  bonds,  or 
were  empowered  or  authorized  to  withhold  their  consent  to 
the  issue  of  said  bonds  ;  nor  that  the  said  defendant,  the 
Halifax  and  Cape  Breton  Railway  and  Coal  Company,  could 
not  issue  said  bonds  without  the  consent  of  said  Nova  Scotia 
Government,  and  there  is  nothing  in  said  several  counts,  or  any 
of  them,  to  which  said  plea  is  pleaded,  showing  that  the  con- 
sent of  said  Nova  Scotia  Government  was  necessary,  or 
required,  to  enable  said  defendants,  the  Halifax  and  Cape 
Breton  Railway  and  Coal  Company,  to  issue  said  bonds,  and 
there  is  nothing  in  said  counts,  or  an}''  of  them  to  which  said 
plea  is  pleaded,  showing  that  the  said  Nova  Scotia  Govern- 
ment could  in  anywise  interfei-e  with,  or  prevent,  or  delay,  the 
issue  of  said  bonds. 

2nd.  Because  the  agreement  referred  to  in  said  plea  is  set 
out  in  said  counts  at  length,  and  does  not  contain  any  stipu- 
lation authorizing  or  empowering  said  government  to  withhold 
said  consent,  or  making  paid  consent  necessar3^ 

3rd.  Because  said  plea  is  pleaded  to  several  counts,  all  of 
which  are  materially  different,  and  it  does  not  suggest,  as  it 
should,  that  said  several  counts  are  for  one  and  the  same  cause 
of  action. 

The  plaintiff  also  says  that  the  fifth  and  ninth  pleas 
pleaded  b}'  said  defendants,  the  Halifax  and  Cape  Breton 
Railway  and  Coal  Company,  are  also  each  bad  in  substance, 
for  the  following  reasons  : — 

1st.  Because  said  pleas  do  not,  nor  does  either  of  them, 
allege  or  set  forth  any  facts  or  circumstances  showing  why 
said  defendant  Company  could  not  issue  said  bonds,  nor  do 
they,  or  either  of  them,  show  in  what  respect  or  in  what  way 
such  said  alleged  diligence  was  used. 
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2nd.  Because  there  is  nothinpf  in  said  counts,  or  either  of 
them  to  which  said  pleas  are  pleaded,  showing  that  there  was 
any  restriction  imposed  upon,  or  want  of  anj'thing  in  said 
defendant  Company  to  issue  said  bonds  ;  and,  in  the  absence  of 
such  allegation,  said  pleas  should  show  the  facts  and  circum- 
stances which  prevented  said.  Company  from  Issuing  such 
bonds. 

3rd.  Because  said  counts  set  forth  an  agreement  on  the 
part  of  said  defendant  Company  to  issue  said  bonds,  and,  in 
order  to  defeat  or  impair  such  agreement  in  that  behalf,  said 
pleas  should,  but  do  not,  set  forth  the  facts  or  circumstances 
which  operated  to  prevent  the  issuing  by  them  of  said  bonds. 

4th.  Because  said  defendant  Company  having  undertaken 
as  alleged  in  said  counts  to  issue  said  bonds,  the  presumption 
is  that  they  were  authorized  to  do  so,  and  in  order  to  get  rid 
of  the  effect  of  such  agreement,  it  was  incumbent  upon  said 
defendants  to  show  by  said  pleas  why  they  could  not  issue,  or 
have  not  issued,  said  bonds. 

5th.  Because  said  pleas  are  pleaded  to  several  counts^ 
essentially  different,  and  it  is  not  suggested  that  said  counts 
are  for  one  and  the  same  cause  of  action. 

6th.  Because  said  pleas  do  not  answer  the  whole  cause  of 
action  to  which  they  are  pleaded. 

The  plaintiff  also  says  that  the  tenth  plea  pleaded  by  the 
said  defendant,  the  Halifax  and  Cape  Breton  Railway  and 
Coal  Company,  Limited,  is  bad  in  substance  for  the  following 
reasons : — 

Ist.  Because  the  acts  in  question  set  forth  that  all  parties 
interested,  including  said  defendant  Company,  had  agreed  w) 
said  legislation,  and  this  is  not  denied  in  said  plea. 

2nd.  Because  the  plea  in  question  does  not  deny  that  said 
legislation  was  passed  in  compliance  with  the  terms  of  an 
agreement  to  which  said  defendant  Company  was  a  party,  as 
alleged  in  the  count  to  which  said  plea  is  pleaded. 

The  plaintiff  also  says  that  the  sixth  plea  pleaded  by  said 
defendant,  the  Halifax  and  Cape  Breton  Railway  and  Coal 
Company,  is  also  bad  in  substance  for  the  following  reasons  :— 

1st.  Because  said  plea  does  not  allege  or  show  any  fact  or 
reason  why  said  company  was  not  entitled  to  have  said  Pictoa 
Branch  Railway  delivered  to  it. 
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2ncl.  Because  said  plea  is  pleaded  to  several  counts,  all  of 
which  are  materially  different,  and  it  does  not  suggest  that 
said  counts  are  for  one  and  the  same  cause  of  action. 

3rd.  Because  said  plea  does  not  tender  or  raise  any  ques- 
tion of  fact  on  which  the  plaintiff  can  take  issue,  or  at  most  it 
tenders  only  an  immaterial  issue. 

4th.  Because  while  said  plea  allesfes  that  the  said  Com- 
pany was  not  entitled  to  have  said  Pictou  Branch  Railway 
delivered  to  it,  it  does  not,  as  it  should  do,  allege  or  set  forth 
any  facts  or  i-easons  why  said  Company  was  not  so  entitled. 

Tlie  cause  came  on  for  argument  in  July,  1881,  before 
Ritchie,  E.  J.,  McDonald  and  Smith,  jj. 

Meagher,  for  plaintiff,  reads  abstract  of  declaration.  Cites 
sees.  31,  32  and  33  of  chap.  74,  Acts  of  Nova  Scotia,  1876 ; 
sec.  2  of  chap.  70,  1879,  and  chap.  66  of  1879 ;  Dominion  Acts 
of  1877,  chap.  46,  p.  236 ;  chap.  12  of  1879. 

The  effect  of  these  acts  and  of  the  agreement  is  to  make 
the  bonds  contracted  for  by  Gregory  different  from  those 
bargained  for,  which  were  to  be  firet  mortgage  bonds.  The 
fii*st  count  is  failure  to  deliver  the  bonds.  The  third  plea  is 
that  they  cannot  be  legally  issued,  although  defendants  used 
every  diligence.  It  does  not  deny  the  non-delivery,  and,  if 
confessed  and  avoided,  the  reasons  why  they  could  not  be 
issued  should  have  been  explicitly  set  out.  The  second  count 
does  allege  want  of  diligence.  The  third  plea  does  profess  to 
answer  that,  but  under  section  151  of  the  Practice  act  it  does 
not  set  out  the  defence  sufficiently,  that  is  the  particulars.  Sec- 
tion il6,  sec.  152,  sec.  144.  Stephen  on  PI,  276,  (ed.  of  1876) ; 
Chitty  on  PL,  235  ;  Stephen  on  PI,  137.  The  plea  is  too 
large  and  professas  to  answer  five  counts,  and  it  does  not  sug- 
gest that  they  are  all  for  one  cause  of  action,  and,  if  properly 
pleaded,  it  would  only  be  applicable  to  the  second  count. 

The  third  count  alleges  that  the  defendant  gave  other 
liens.  They  don't  deny  that.  The  plea,  a.s  applicable  to  the 
fourth  and  fifth  counts,  is  open  to  the  same  objection,  and  the 
objection  applies  to  the  plea  as  applicable  to  all  the  counts, 
that  it  does  not  state  that  the  counts  are  for  the  same  cau.^^o 
of  action. 
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The  fourth  plea  answers  something  which  is  not  at  all 
stated  in  the  declaration.  It  is  pleaded  also  to  all  five  counts 
without  suggesting. 

The  fifth  plea  is  open  to  the  same  objection  as  the  third. 
It  is  substantially  the  same  plea.  Stephen  on  PUadvng, 
355,  35G.     A  plea  bad  in  part  is  bad  altogether. 

The  sixth  plea  admits  the  making  of  the  agreement  io 
give  other  liens,  not  only  on  the  Pictou  branch  but  the  East- 
ern Extension,  and  admits  that  they  have  not  used  due 
diligence,  [t  admits  our  other  allegations,  and  simply  says  that 
they  were  not  entitled  to  have  the  Pictou  branch  handed  over. 
We  set  out  particular  facts  which  did  entitle  them  to  that 
branch,  which  they  should  have  denied  explicitly,  but.  even 
if  not,  that  is  no  answer  to  the  non-delivery  of  bonds  on  the 
Eastern  Extension,  and,  further,  it  is  no  answer  as  to  the 
Pictou  branch,  for  they  contracted  to  deliver  such  bonds,  and 
it  is  no  answer  to  say  that  they  could  not  do  so. 

The  ninth  plea  admits  the  agreement  and  does  not  avoid 
the  admission.  We  don't  allege  that  they  applied  for  or 
obtained  the  act  referred  to  in  the  plea,  and  they  don't  deny 
the  allegation  that  we  make  in  respect  to  their  conduct  in 
assenting  to  the  passage  of  the  act. 

The  tenth  plea  is  to  the  same  count.  It  does  not  deny 
the  agreement.  It  admits  their  conduct  inconsistent  with  the 
agreement  and  their  duty  thereunder,  and  they  only  answer 
by  alleging  that  the  act  was  in  accordance  with  the  declared 
policy  of  the  Legislature,  but  they  do  not  deny  that  they 
assented  to  it. 

Ritchie,  Q,  (7.,  contra. — We  contend  that  the  pleas  raise 
issues  tendered  by  the  counts.  A  distinction  was  made 
between  the  Pictou  branch  and  Eastern  Extension  ;  but  there 
is  no  distinction,  the  bonds  contemplated  cover  the  whole 
road.  They  are  not  claiming  for  our  not  giving  bonds  on  the 
Eastern  Extension.  We  don't  bind  ourselves  absolutely  to 
give  them  at  a  certain  time,  but  to  issue  them  when  they 
legally  can  be  issued  and  to  use  due  diligence  to  do  so.  That 
is  .shown  by  the  agreement  they  set  out  in  the  declaration. 
The  breach  assigned  is  that  we  did  not  perform  our  part 
of  the  agreement.     They  say  they  could  have  long  since  been 
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legally  is.sued.     The   third  plea   explicitly  denies  that  they 
could  be  legally  issued  and  asserts  that  we   used   due  dili- 
gence.    The  same  thing  applies  to  the  plea  as  an  answer  to 
the  second  and  third  counts.     (Ritchie,  E.  J. — They  allege, 
besides  setting  up  your  agreement  to  use  due  diligence,  that 
you  have  done  an  act  which  prevents  you  from  ever  becoming 
legally  entitled  to  issue   the  bonds,  no  matter  what  diligence 
you    use.     You  do   not  deny    that.     Should   you   not   have 
shown  that  you  could  not  give  even  your  own  bonds  and  then 
added  the  reasons  why  you  could  not  give  the  bonds  on  the 
Pictou   branch  ?)     They  are  not  two  distinct  sets  of  bonds. 
(Righy,  Q.  C. — Under  that  contention,  if  they  never  got  the 
Pictou  branch  we  could  never  get  our  bonds.   Ritchie,  E.  J. — 
They  allege  that  the  defendants  are  to  give  their  own  bonds 
in  any  event  and  the  bonds  on  the  Pictou  branch  conditionally. 
They  show  the  defendants'  ability  to  give  their  own   bonds. 
Should  you  not  have  answered  the  statement  of  your  failure 
to  give  the  bonds  on  the  Eastern  Extension  ?) 

The  ninth  plea  is  a  clear  answer  to  the  allegations  in  the 
fourth  count.  We  say  we  did  not  relinquish  or  agree  to 
relinquish  a  right  to  the  Pictou  branch,  or  apply  for  or  au- 
thorize the  act  of  the  Legislature,  as  alleged.  (Ritchie,  E.  J. — 
The  count  charges  you  with  obtaining  an  act  of  the  Dominion 
Legislature  under  which  the  act  of  the  Local  Legislature 
became  possible.     You  do  not  answer  that.) 

The  fourth  plfea  asserts  that  the  Government  has  withheld 
its  assent  to  the  issue  of  bonds.  The  agreement  in  the  count 
shows  that  the  Government  could  withhold  its  assent.  Plain- 
tiff has  agreed  that  the  Goveinmcnt  should  have  the  power 
to  prevent  the  issue  of  thb  bonds.  (Righy,  Q.  C, — The 
provi.sion  referred  to  is  for  the  protection  of  the  plaintiff*.) 
They  allege  that  the  bonds  could  legally  be  issued.  We 
deny  that  and  saj'  that  the  bonds  could  not  be  legally  issued. 
(Ritchie,  E.  J. — Should  you  not  have  shown  why  they  could 
not  be  legally  issued  ?)  The  agreement  only  requires  us  to 
give  them  when  they  can  be  legally  issued.  It  is  for  them 
to  show  that  they  can  be  legally  issued.  I  admit  that  if  there 
was  nothintj  in  the  acjreement  about  it  it  would  not  be  sufH- 
cient  for  us  to  say  that  they  could  not  Ise  legally  issued.     But 
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being  part  of  the  contract  it  is  altogether  different     We  are 
not  bound  to  issue  them  unless  they  can  legally  be  issued. 
^ig^y>  Q'  C,,  in  reply. 

Ritchie,  E.  J.,  after  recess,  delivered  the  judgment  of  the 
Court : — 

In  the  case  just  argued  we  think  that  the  demurrer  mast 
prevail,  that  taking  the  declaration  and  pleas  together,  it 
appears  that  the  parties  are  entitled  to  recover  judgment  for 
the  claim,  as  there  is  no  defence  whatever  apparent  on  the 
record.  The  statements  in  the  ple&s  do  not  meet  substantially 
in  any  respect  the  charges  in  the  counts. 

Ritchie^  Q,  C. — Do  your  Lordships  settle  the  question 
about  pleading  several  pleas  to  one  count  ? 

Ritchie,  E.  J. — We  do  not  settle  that.  Assuming  ttat 
you  are  right  in  that  contention,  we  have  to  give  judgment 
against  you. 


JENKINS    V.   WAY. 

An  infant  trader  boQ^fht  gfoods  from  plaintiff,  part  of  which  were  fonnd  by  the  Jodge  to 
haTO  been  iriven  by  him  to  his  boardins-houio  Icoeper  un  acconnt  of  his  board. 

Heldf  (reversing  the  Judjipnent  of  Joun'stoks,  J.,)  that  the  fact  of  the  goods  bein;  so 
pplied  did  not  render  them  neoeviariei  so  as  to  enable  the  plaintiff  to  recorer,  and  tbit  the 
judgment  must  be  entered  for  defendant  with  costs. 

This  was  an  action  for  goods  sold  and  delivered,  to  which 
the  defendant  pleaded  infancy,  and  the  plaintiff  replied  that 
the  goods  were  necessaries.  Plaintiff*  admitted  on  the  trial 
that  the  goods  had  been  furnished  to  the  defendant  in  the 
way  of  trade,  the  defendant  l>eing  a  store-keeper  at  Torbay. 
Defendant  swore  that  he  traded  off"  the  goods  so  supplied  and 
used  none  of  them  as  his  living,  but  he  stated  that  he  had 
paid  hi«  board  out  of  the  proceeds  of  his  trade.  Under  this 
evidence  and  other  evidence  referred  to  in  the  judgment,  the 
learned  Judge  of  the  County  Court  held  that  the  plaintiff 
could  recover  for  part  of  the  goods.  The  following  was  the 
jugdment  of  the  County  Court,  (Johnstone,  J.) : — 

It  is  well  settled  that  an  infant  is  not  liable  for  goods  pur- 
chased for  the  purpose  of  carrying  on  his  trade  by  which  he 
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earns  bis  livelihood,  but  he  would  be  liable  for  such  portion  of 
the  goods   so  purchased  as  were  actually  consumed  by  him,  as 
necessar}es.    The  plaintiff  swore  that  the  defendant  told  him 
that  he  frequently  got  goods  from  him  to  give  to  his  boarding- 
house  keeper.     The  defendant  stated  that  his  boarding-house 
keeper,  if  he  purchased  goods  from  him,  paid  him  for  them, — 
they  did  not  go  against  his  board.     This  last  statement  I 
receive  cum  grano  salidy  for  it  is  hardly  credible  that  in  a 
country  place  cash  would  be  paid  to  a  boarder  for  provisions 
taken  from  his  store  while  his  board  bill  was  running.     I  can 
see  no  difference    in  principle   between   an  infant  sending 
groceries,  etc.,  from  his  shop  to  be   consumed  in  his   own 
family,  (in  which  case  he  would  be  liable  for  their  price  as 
necessaries,)  and  giving  them  to  his  boarding-house  keeper  to 
be  used  by  him.     The  difficulty  I  had  was  the  vagueness  of 
the  testimony  as  to  the  amount  so  consumed,  but  the  evidence 
in  Turberville  v.  Whitehouae,  reported  in   1  C.  &  P.,  94,  and 
more  at  large  in  IS  PHce,  692,  was  not  more  precise.    There 
it  came  out  on  cross-examination  that  the  defendant  was  con- 
stantly in   the  habit  of  supplying  the  wants  of  the  house 
with  the  articles  in  which  he  dealt  from  the  shop.     On  that 
evidence  the  judge  left  it  to  the  jury  to  say  whether  any  and 
what  part  of  the  goods  supplied   by  the  plaintifi  had  been 
used  by   defendant's  family.     The  ^ry  found  for  plaintiff. 
Upon  argument,   the   direction  to  the  jury  and  the  verdict 
were  sustained.     One  of  the  Judges  remarked  that  he  was 
forcibly  struck  with  the  barefaced  un conscientiousness  of  the 
defendant,  and  I  do  not  know  that  I  should  go  far  astray  in 
applying  language  nearly  as  strong  to  the  defence  set  up  in 
this  case.     However,  as  a  jury,  I  think  I  shall  probably  be 
within  the  mark  if  I  find  that  one-third  of  the  plaintiff's 
claim  was  for  provisions  consumed  by  the  defendant  supplied 
from  his   shop  to  his   boarding-house    keeper.     I  give   the 
plaintiff  judgment  for  $57.30. 

From  this  decision  the  defendant  appealed,  and  the  appeal 
was  aigued  before  Ritchie,  E.  J.,  Weatherbe  and  James,  JJ. 

Russell,  for  appellant. — The  case  relied  on  in  the  judgment 
of  the  County  Couit  is  a  case  sni  geveris.  It  stands  alone, 
and  is  in  fact  a  frittering  away  of  the  doctripe  of  infancy  being 
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a  defence.  Yet  even  that  case  is  clearly  distinguishable  from 
the  present.  In  that  case  the  infant  purchased  goods  and 
used  part  of  them  in  his  trade  and  the  remainder  in  his 
family.  The  Court  treated  the  latter  as  necessaiies.  Here 
the  Judge  carries  the  exception  a  stage  further,  and  holds  that 
goods  are  necessaries  because  an  infant  pays  his  board  bill 
with  the  proceeds.  On  the  same  principle  all  the  goods 
bought  by  an  infant  trader  are  necessaries,  as  they  all  contri- 
bute in  one  forra  or  other  to  his  maintenance.  But  the 
principle  of  law  is  clear  that  it  is  not  held  to  be  necessary  for 
an  infant  to  trade,  and  goods  furnished  for  the  purpose  of 
trading  cannot  be  sued  for. 

The  Court  has  nothinsf  to  do  with  the  morality  of  the 
defence.  Had  evidence  touchinc:  the  moralitv  of  the  defence 
been  relevant,  defendant  might  have  shown  that  he  defended 
the  action  to  prevent  the  plaintiff  from  obtaining  an  unjust 
preference  over  his  other  creditors. 

Harrivgtov,  conirsi,  cites  L.  R.,  2  Ch.,  227,  ex  parte  Lynch, 
Where  an  infant  purchases  goods  to  trade  w^ith,  he  virtually 
holds  out  that  he  is  of  age,  and  cannot  be  allowed  to  set  up  a  plea 
of  infancy.  (Ritchie,  E.  J. — That  is  a  novel  doctrine.)  Ben- 
jamin on  S(des,  23,  recites  the  doctrine  laid  down  in 
Tarberville  v.  Whitehoiise,  a  case  which  is  on  all  fours  with 
the  present,  and  fully  justifies  the  decision  of  the  learned 
County  Court  Judge.  The  Court  will  be  influenced  by  the 
immorality  of  the  defence  to  the  extent  of  straining  a  point 
in  favor  of  the  plaintiff's  claim.  The  Judge  has  found  in 
effect  that  the  goods  given  by  defendant  to  his  boarding-house 
keeper  were  not  paid  for  but  went  against  his  board.  That 
amounts  to  exactly  the  same  thing  as  if  the  defendant  had 
used  the  goods,  as  in  Tarherville  v.  ]Vkiteho\Jbse,  for  the  sus- 
tenance of  his  family, 

Ritchie,  E.  J.,  now,  (September  16th,  1881,)  delivered  the 
judgment  of  the  Court: — 

The  defendant,  it  appears  from  the  evidence,  was  an  infant 
when  the  goods  sued  for  were  supplied  to  him  by  the  plaintiff. 
The  defendant  was  then  engaged  in  trade  at  Torbay,  in 
Gu3'sboro',  and  the  goods  were  furnished  him  for  his  business 
there  in  the  way  of  his  trade,  as  the  plaintiff  himself  alleges. 
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He  attempts,  however,  to  extract  from  the  defendant  that 
some  of  them  were  necessaries  for  which  he  is  entitled  to 
recover,  and  this  view  the  Judge  of  tfie  County  Court  has 
adopted.  The  amount  sued  for  was  $175.91,  and  judgment 
was  given  for  one-third  of  that  amount. 

I  should  be  glad  if  I  could  come  to  the  same  conclusion, 
as  the  defence  set  up  is  by  no  means  a  creditable  one,  especially 
so  as  the  defendant  was  very  nearly  twenty-one  years  of  age 
and  no  doubt  was  supposed  to  be  of  age  by  the  plaintiff  when 
the  sale  was  made.  The  ground  on  which  the  judgment  was 
given  was  that  some  of  the  merchandize  was  supplied  to  the 
keeper  of  the  boarding-house  at  which  the  defendant  lodged 
and  were  credited  to  his  board ;  and  the  case  of  Ttirhervllle  v. 
Whitekouse,  li  Price,  692,  was  relied  on  as  the  authority  for 
the  decision. 

It  is  evident  from  the  testimony  that  the  goods  were  sup- 
plied to  the  defendant  for  the  purpose  of  trade  and  went  to 
his  shop  at  Torbay  ;  he  boarded  at  the  time  with  a  man  named 
Webber,  who  occasionally  obtained  goods  from  the  shop  as 
every  other  purchaser  might,  to  what  amount  does  not  appear, 
which  were  either  paid  for  or  charged  in  the  usual  way. 
None  of  the  goods  went  in  any  other  way  to  Webber  except 
some  articles  which  defendant  purchased  expressly  for  him 
at  Halifax  to  the  value  of  $8.00,  which  amount  was  credited 
against  his  board.  Turberville  v.  Whitehouse  was  the  case  of 
goods  supplied  to  the  infant  to  trade  with,  and  it  was  held 
that  the  plaintiff  could  recover  for  such  as  were  consumed  as 
necessaries  in  his  own  family.  There  is  a  wide  distinction 
between  that  case  and  this..  The  goods  there,  though  not  in 
the  first  instance  supplied  as  necessaries,  were  used  as  such 
by  the  defendant.  Here  they  were  not,  they  were  merely 
sold  as  merchandize  to  the  lodging-house  keeper,  in  the  way 
of  his  trade,  by  the  defendant,  and  were  used  by  the  lodging- 
house  keeper  for  his  family  and  for  his  boarders  it  may  be, 
including  the  defendant.  I  cannot  view  this  otherwise  than 
as  a  disposal  of  the  goods  by  the  defendant  in  the  way  of  his 
trade,  as  much  as  if  they  had  been  sold  to  any  other  customer. 

I  am  reluctantly  compelled  to  say  that  the  plaintiff  can- 
not recover,  and  that  the  appeal  must  be  allowed  and  judg- 
ment entered  for  defendant. 
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Harrington,  after  the  learned  Equity  Judge  had  retired, 
asked  that  the  judgment  should  be  without  costs. 

Weatherbe,  J.,  5%aid  that  in  all  the  cases  which  he  had 
heard,  of  which  this  was  one,  it  had  been  decided  to  give  costs. 


WRIGHT  V.  MORNING  HERALD  CO. 

TiiK  platntiff  cempaiiy  wm  {ncorporated  hy  statute  for  the  purpose  of  printitiir  luid  pab* 
Ushin^  the  '*  Moniinj^  Herald  "  newspaper,  and  was  charigped  hy  plaintiff  with  having  pnblMicd 
of  and  concerning  him  tliat  he  had  alwconded,  meaninjp  (hat  he  was  insolvent,  A  letter  «ii 
put  in  evidence  from  plaiottfTs  solicitors  to  Cahill,  the  huainess  manager  of  the  compsnT, 
referring  to  the  statement  as  false,  and  demanding  reparation,  to  which  the  following  kttir 
was  received,  in  the  handwriting  of  the  business  manager,  who  had  shown  the  letter  to  the 
editor ;  *'  The  editor  of  the  '  Herald,*  referring  to  Messrs.  McCoy  &  Longley's  letter,  reqneM 
that  they  state  what  reference  they  wish  to  malce  to  the  matter  in  the  *  Herald.'  If  the  sUte- 
mciit  as  published  is  now  denied  by  Mr.  Wr-gfat^  the  editor  is  willing  to  accord  to  him  tbc 
benefit  of  such  dental."*  The  business  manager^  who  had  been  a  practical  printer,  testified 
that  he  hod  knowledge  of  the  make-up  ef  the  paper,  and  that  there  were  advertisementi  in  tin 
paper  tendered  that  were  charged  for  by  the  defendants,  but  on  the  following  day  lie  gave 
evidence  somewhat  conflicting  with  that  of  the  previous  day  in  reference  to  his  knowlede  d 
the  make-up  of  the  paper.  The  Judge  on  the  first  day  declined  to  receive  a  question  u  to 
Cahill's  belief  that  the  paper  tendered  was  one  issued  by  defendants,  in  his  report  the  Judft 
said  ;  "  I  refused  to  reoeive  the  newspaper  as  proven,  and,  the  plaintiff  having  beoome  noosnit, 
I  offered  to  give  him  a  rule  nin,** 

Heldt  that  this  vtm  not  such  a  voluntary  non-suit  that  the  plaintiff  could  not  move  to  art 
it  aside,  and  that  the  evidence  of  Cahill  as  to  the  make  up  of  the  paper  should  hove  gone  Ut  the 
jur?'.  (Q.,  as  to  Ritchir,  E.  J.'s  concurrence  In  this  ruling.)  (Per  McDonald,  J.,  that  on  tke 
evidence  of  the  letters  the  question  of  publication  was  one  of  fact  for  the  Jury.) 

This  was  an  action  against  the  defendant  company  for 
publishing  of  and  concerning  the  plaintiff  the  words  following, 
that  is  to  say,  "  Ephraim  Wright.  Produce,  Halifax,  has 
absconded,  liabilities  S5000,  principally  in  the  Upper  Pio- 
vinces."  The  defendant  denied  the  publication,  and  also 
justified.  The  cause  was  tried  before  Sir  Wm.  Young,  C.  J., 
without  a  jury.  The  principal  evidence  was  that  of  the 
following  letters : — 

Halifax,  July  30, 1879. 
J.  C.  Cahill,  Esq, 

Mdnager  Herald  P.  and  P.  Co. : 

Dear  Sir, — On  the  third  day  of  May  last  a  statement 
appeared  in  the  Mornvag  Herald  to  the  effect  that  Mr. 
Ephraim  Wright  had  absconded,  with  liabilities  amounting  to 
$5000,  which  statement  was  false  and  has  caused  Mr.  Wright 
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much  damage  and  loss  to  his  business.     We  are  instructed  to 

say  that  unless  ample  and  immediate  reparation  is  made,  we 

are  instructed  to  bring  an  action  for  damages.     In  case  you 

should  not  feel  disposed  to  do  Mr.  Wright  justice,  will  you  be 

kind  enough  to  name  an  attorney  upon  whom  process  may  be 

served. 

Yours,  etc., 

MacCoY   &   LONGLKY. 

Herald  Office. 

Halifax,  August  2,  1S79. 

The  editor  of  the  Herald,  referring  to  Messrs.  MacCoy  & 
Longley's  letter  respecting  Mr.  Wright,  requests  that  they 
state  what  reference  they  wish  made  to  the  matter  in  the 
columns  of  the  Herald,  If  the  statement,  as  published,  is  now 
denied  by  Mr.  Wright,  the  editor  is  willing  to  accord  to  him 
the  benefit  of  such  denial. 

The  evidence  of  Cahill,  the  Business  Manager  of  the 
defendant  company,  was  as  follows : — 

John  C.  Cahill,  a  printer ;  connected  with  the  defendants,— 
am  the  Business  Manager ;  have  been  so  five  years ;  was  so 
in  May,  1879 ;  Hugh  D.  Munro  was  at  that  time  a  collector  of 
monies  for  defendants  ;  they  do  business  in  58  Granville 
street;  I  also  give  receipts  for  them;  the  Evening  Mail  is 
also  published  by  them  daily,  tri-weekly  and  weekly ;  both 
are  so  published  ;  the  Mall  is  only  a  daily  paper;  the  writ 
was  not  served  on  me  that  I  remember ;  plaintiff  sometimes 
advertised  in  the  Herald ;  Sterling  is  the  book-keeper. 
Proves  several  accounts,  "A"  to  "D.**  I  received  a  letter 
from  MacCoy  &  Longley.     Notice  to  produce  admitted. 

Croea-eocamined, — This  was  the  only  letter  to  defendants 
about  this  suit ;  I  cannot  say  I  mailed  the  letter ;  our  letters 
are  generally  mailed  by  our  clerk.     Copy  read  "  Q." 

J.  C.  Cahill  re-called. — I  showed  the  letter  to  Mr.  J.  J. 
Stewart ;  the  Herald  is  printed  at  58  Granville  street ;  it  has 
a  circulation  of  2,300  to  2,500 ;  tri-weekly  about  2,000  ;  about 
three-fourths  are  subscribers  ;  its  circulation  extends  to  the 
Upper  Provinces ;  I  am  a  practical  printer ;  the  Herald  got  new 
type  in  May,  1879 ;  I  have  knowledge  of  the  type ;  this  paper, 
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"H."  is  printed  with  the  old  type:  no  other  paper  here  uses  that 
tj'pe;  th6re  is  no  other  Morning  Iferald  herej  I  and  others 
charge  the  advertisements ;  there  are  advertisements  in  this 
paper  that  were  charged  for  by  the  defendants ;  there  is  one 
of  Sutcliffe  and  Co. ;  it  is  one  of  the  advertisements  by  the 
year ;   Wood   &   Co's  is  of  the  same  kind  ;   these  identical 
advertisements  may  not  have  been  paid  for ;  we  had  contracts 
running  at  the  same  time  as  SutcJifFe's  for  advertising;  "H." 
is  of  the  3rd  May,  1879 ;  this  paper  (I)  of  the  7th  May,  1879, 
is  the  weekly  edition ;  it  contains  SutcliSe  &  Co/s ;  no  other 
that   I    know   of ;  it   is   of   the   old   type ;  I  have  seen  the 
Mornmg  Herald  struck  off  in  the  office ;  this  (K)  is  in  my 
hand-writing;     sent   in   answer    2nd    August,   1879;    J.J. 
Stewart  was  the  editor  of  the  paper.     (Objected   to.)    The 
plaintiff  >vas  in  the  office  after  publication.     In  May,  1879, 
Daniel  Fowler  was  a  reporter. 

Nov,  11, — I  can't  be  positive  that  Sutcliffe  &  Co/s  adver- 
tisement of  May  3rd  is  charged  for  in  defendant  s  books.  (I 
decline  receiving  a  question  as  to  the  witness's  belief  of  the 
paper  of  May  3rd  being  issued  by  the  defendants.)  I  have 
knowledge  of  the  make-up  of  defendants'  papers;  Brophy  is 
the  defendants'  head  foreman.  (A  paper  marked  "L"  is 
admitted,  read.)  I  refuse  evidence,  as  proof  of  publication,  of 
the  paper  having  been  sent  to  subscribers,  and  of  their  having 
read  this  alleged  libel  in  newspapers  sent  them.  I  think, 
also,  the  paper  must  be  produced  before,  inquiry  into  its 
contents. 

Gross-examined — Munro  is  no  longer  in  defendants' 
employ ;  he  was  a  general  clerk ;  kept  the  accounts ;  by  old 
types  I  mean  old  types  used  in  most  of  the  offices,  and  not  the 
old  types  used  by  defendants;  it  is  almost  impos.sible  to 
identify  that ;  it  was  minion,  bourgeois  and  nonpareil  in  the 
papers  of  May  3rd  and  7th  ;  it  is  used  in  most  of  the  offices 
here ;  it  was  of  American  manufacture,  and  used  largely 
there ;  I  can't  distinguish  the  type  in  these  papers  from  that 
in  the  other  offices ;  I  have  no  knowledge  of  the  monies  in  the 
papers  produced  having  been  paid  to  the  defendants.  "  E " 
and  "  F  "  proved  and  read. 
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The  plaintiff  said  that  he  had  complained  to  Cahill  of  the 
paper  of  3id  May,  1879,  when  Cahill  said  he  was  very  sorry 
for  it,  that  he  was  not  to  blame,  that  the  reporters  had 
brought  in  the  report.  Plaintiff*  said  that  Cahill  had  not 
denied,  but -had  owned  the  publication,  and  said  he  would 
publish  a  contradiction  gratis. 

A  paper  of  the  3rd  May  was  tendered  which  the  learned 
Judge  rejected  as  not  proved. 

The  learned  Judge  pronounced  the  following  judgment: — 
A  night  having  intervened  at  the  trial,  I  had  an  oppor- 
tunity of  looking  into  the  cases  on  the  proof  of  publication, 
which  has  so  often  engaged  the  attention  of  the  Judges  on 
cii-cuit.  The  facts  which  could  have  been  easily  proved  in 
every  case — that  subscribers  to  the  paper  sent  to  them  by 
mail  had  rtad  the  libel  in  their  several  copies, — I  thought 
clearly  insufficient.  So,  also,  the  insertion  and  payment  of 
advertisements.  In  the  absence  of  a  statute,  I  inclined  to 
think  that  it  was  necessary  to  show  a  deliberate  admission  by 
the  defendants,  or  a  producing  of  the  paper  by  purchase  or 
delivery  at  the  oflSce  of  the  newspaper,  or  of  an  authorized 
agent,  and  producing  the  paper  so  admitted  or  procured.  The 
only  arguable  point,  'as  I  thought,  arose  out  of  the  lettei-s  "Q  " 
and  "  K,"  but  this  was  warmly  contested  by  the  defendants* 
counsel,  and  there  are,  no  doubt,  serious  objections  to  it.  The 
Judge  is  asked  to  order  inference  of  publication  from  a  cor- 
respondence conducted  originally  for  a  very  different  purpose, 
and  discouraging  all  endeavors  at  a  compromise  in  like  cases. 
I  refused,  therefore,  to  receive  the  newspaper  as. proved,  and 
the  plaintiff*  having  become  non-suit,  I  offered  to  give  him  a 
rule  nisi,  that  the  point  might  be  brought  up  and  fully  con- 
sidered as  a  guide  in  all  future  cases. 

A  rule  to  set  the  non-suit  aside  was  argued  July  19th  and 
20th,  A.  D.  1881,  before  Ritchie,  E.  J.,  McDonald,  Smith  and 
Weatherbb,  J  J. 

McCoy,  Q.  (7.,  for  plaintiff^ — ^The  letter  of  August  2nd  is  a 

clear  admission  of  the  publication  of  the  libel.      It  is  in 

answer  to  a  letter  from  plaintiff''s  attorneys  of  July  30th, 

referring  to  the  libel.     (Atty.-Oeneral. — The  letter  of  August 
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2nd  is  not  in.)  It  is  referred  to  in  the  judgment.  The  writer 
was  the  manager  of  the  paper,  and  he  admits  that  he  wrote  it 
b}'  the  instructions  of  the  editor.  If  there  is  any  evidence  at 
all  of  publication  the  Judge  must  admit  the  paper  and  allow 
it  to  go  to  the  jury.  The  letter  of  August  2nd  was  read,  and 
is  marked  as  read  in  the  margin  of  the  original  minutes.  We 
had  subscribers  present  whom  we  offered  to  produce  with 
papers,  and  actually  put  one  of  them  on  the  stand.  (AUy.- 
General, — There  is  nothing  of  that  in  the  report  of  the  case.) 
We  had  the  subscriber  present  who  had  received  this  very 
paper,  **  if,"  but  were  not  allowed  to  produce  him.  (The 
CoDRT. — You  should  have  had  the  minutes  amended.  The 
clear  inference  from  the  report  is  that  the  evidence  the  Judge 
refused  was  that  of  papers  of  this  same  impression,  but  not 
this  identical  paper,  being  sent  to  subscribers.)  Without  this 
evidence  at  all,  we  have  enough  in  the  evidence  of  C&hill,  a 
practical  printer,  and  the  manager  of  the  paper,  to  warrant 
the  Judge  in  puting  the  case  to  the  jury.  He  recognized  the 
type  of  the  paper,  said  that  no  other  paper  used  that  tj'pe, 
and  that  there  was  no  other  Morning  Hei^ald  here.  I  have 
an  English  case  to  that  efiect. 

The  Judge's  ruling  was  wrong.  He  said  he  thought  it 
necessary  to  show  a  deliberate  admission  by  the  defendants, 
or  a  producing  a  paper  by  purchase  or  delivery  at  the  oflSce,or 
from  an  authorized  agent,  and  producing  tho  paper  so  admitted 
or  procured.  These  are  not  the  only  ways  of  proving  publi- 
cation. 

The  correspondence  between  Cahill  the  manager  of  the 
concern,  writing  under  instructions  from  the  editor,  and  the 
plaintiff's  solicitors,  is  evidence  that  should  have  gone  to  a 
jury.  The  Judge  says  he  was  not  to  draw  an  inference  of 
publication  from  the  correspondence.  Why  should  he  draw 
the  inference.  We  did  not  ask  him  to  draw  the  inference, 
but  wished  the  case  to  go  to  the  jury  and  let  them  say  if 
the  correspondence  was  not  proof  of  publication.  Without 
production  of  the  paper  at  all  that  correspondence  is  an 
admission  of  the  publication  of  the  libel  complained  of.  The 
letter  of  McCoy  ii  Longley  contains  the  very  statements  set 
out  in  the  count  as  made  by  the  defendants,  and  the  letter  of 
Cahill  as  manager,  taken  with  the  evidence  of  the  plaintiff. 
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proves  the  publication  of  the  libel  at  all  events  sufficiently  to 
compel  the  Judge  to  send  the  case  to  the  jury.  (Weatherbe, 
J- — Would  you  not  require  to  prove  the  exact  words,  in  the 
absence  of  a  statute  similar  to  the  statute  as  to  words  spoken  ?) 
I  think  it  is  sufficient  to  prove  them  substantially,  7  Ad.  A  El., 
233 ;  10  Johns.,  442 ;  16  M.  <fc  IT.,  319 ;  ^  Bing.,  N.  G,  437. 
As  to  Cahiirs  authority  to  make  the  admiKsion,  see  i  if,  <fe  Tf ., 
437  ;  1  RJk  At.,  157. 

Atty.  General,  contra — CahiU's  evidence  on  his  direct 
examination  was  qualified  on  cross-examination  as  to  his 
opinion  about  the  identification  of  the  paper  by  means  of  the 
type.  The  direct  evidence  alone  might  have  gone  to  the  jury, 
but  as  qualified  by  the  cross-exam i nation  it  amounted  to 
nothing,  and  there  was  nothing  left  upon  that  point  after  the 
cross-examination  to  put  to  the  jury.  There  is  an  American 
case  to  show  that  the  make-up  of  a  paper  can  be  given  in 
evidence,  but  there  is  no  English  or  colonial  authoi'ity. 
Evidence  of  that  kind  was  not  tendered  herp,  but  merely  his 
opinion  derived  from  the  kind  of  the  type,  which  he  entirely 
destroyed  on  cross-examination.  The  belief  of  Mr.  Cahill, 
rejected  by  the  Judge,  does  not  appear  to  have  been  sought 
faom  him  as  an  expert.  It  was  a  belief  which  he  anight  have 
expressed  without  any  reference  to  his  knowledge  as  an 
expert  To  set  aside  a  verdict  on  this  ground  it  must  clearly 
appear  that  the  question  was  put  to  him  as  an  expert. 

The  paper  "  Jd  "  was  never  tendered.  It  is  not  shown  by 
the  minutes  to  have  been  tendered. 

The  subscribers  that  the  pbtintiflT  wished  to  examine  were 
called  simply  to  show  the  extent  of  the  circulation  ef  the 
libel  to  aggravate  daivages,  assuming  publication  to  have 
been  proved  by  Cahill.  The  witnesses  did  not  produce  the 
paper,  but  were  about  to  say  simply  that  they  had  read  papers 
containing  the  alleged  libel.  The  evidence  was  properly 
excluded.  It  was  secondary  evidence,  and  could  only  have 
been  properly  received  had  the  paper  been  shown  to  have 
been  lost,  as  in  7  Ad.  A  EL,  cited  contra. 

Assuming  Cahill  to  have  proved  that  this  paper,  "5"," 
was  printed  in  the  Herald  office,  that  is  only  one-half  of  the 
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plaintiff's  case.  That  is  not  publication,  and  the  plaintiS 
never  proved  any  publication  of  the  paper  to  any  persoa 

The  admission  by  the  letters  is  defective,  as  there  is  a 
variance  between  the  words  alleged  in  the  count  and  those 
charged  in  the  letter  of  McCoy  &  Longley.  There  is  no 
admission  that  the  words  set  out  in  their  letter  were  pubUshed. 
They  say,  if  the  statement  "as  published"  is  denied  by 
Wright.  If  this  was  evidence  of  publication,  why  should  he 
have  become  non-suit?  He  was  not  compelled  to  become 
non-suit,  and  only  did  so  because  **  H."  was  excluded.  He 
cannot  move  afterwards  to  set  it  aside,  if,  as  he  now  admits, 
he  had  evidence  that  should  have  gone  to  the  Jury.  Becoming 
non-suit  was  his  own  voluntary  act.  The  effect  of  the  letters 
had  never  been  discussed.  It  was  never  contended  on  the 
trial  that  the  letters  were  proof  of  publication  of  the  woi-ds, 
but  that  they  were  evidence  on  which  the  paper  should  have 
been  admitted. 

Mr.  Cahill  had  no  authority  to  make  any  admissions  to 
bind  the  defendants ;  18  C.  5.,  N.  S.,  748.  The  letters  are 
not  passing  between  plaintiff  and  the  company.  The  letter 
is  directed  to  Cahill,  but  not  as  manager  of  the  company,  and 
there  is  nothing  in  the  correspondence  to  bind  the  company, 
£  M.Jk  0,,  430 ;  10  Vesey,  127.  There  was  no  proof  that  these 
papers  were  published  to  any  third  person. 

MacGoy,  Q.  C,  in  reply. — The  letters,  I  contend,  were 
publication,  not  of  the  paper  "  fi."  but  of  the  libel  laid  in 
the  declaration.  The  Chief  Justice  laid  down  that  the  only 
evidence  that  could  be  given  of  publication  was  a  paper 
bought  at  the  office  or  from  an  authorized  agent. 

The  paper  "  H"  was  tendered.  There  was  a  paper  of  the 
3rd  of  May  tendered,  and  no  other  paper  of  the  3rd  of  May 
but  that  marked  "  H"  was  produced. 

As  to  variance,  see  Folkard,  343 ;  L.  iZ.,  ^  Exch,,  174.  As 
to  the  submission  to  non-suit,  the  Judge  advised  the  non-suit 
and  offered  a  rule. 

If  there  is  any  doubt  as  to  what  the  minutes  mean,  the 
case  should  be  sent  back  for  a  new  trial  without  costs. 
{Atty.  Oeneral. — Not  where  there  is  a  non-suit  The  burden 
is  upon  the  plaintiff  to  show  that  they  were  wrong,  and  to 
have  them  amended.) 
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The  Court,  now,  (September  16th,  1881,)  delivered  judg- 
ment : — 

McDonald,  J. — ^The  first  count  of  the  declaration  in  this  case 
alleges  thfit  defendant  company  falsely  and  maliciously  printed 
and  published  of  the  plaintiff,  that  he,  the  plaintiff,  had 
absconded,  meaning  that  the  plaintiff  was  insolvent.  The 
«ame  cause  of  action  is  repeated  in  other  counts  with  alle- 
gations that  the  libel  was  published  of  the  plaintiff  in 
relation  to  his  trade  or  business,  and  with  claims  for  con- 
sequential damages.  The  pleadings  however  are  of  but  little 
importance  in  our  present  enquiry,  except  in  so  far  as  they 
put  in  issue  the  publication  of  the  alleged  libel,  and,  that  fact 
being  distinctly  denied,  we  are  to  enquire  whether  or  not 
there  is  any  evidence  which  ought  to  have  been  submitted  to 
the  jury  instead  of  having  been  withheld  from  them  altoge- 
ther, as  was  done  by  the  learned  judge  who  tried  the  cause. 
The  words  complained  of  are ;  "  Ephraira  Wright,  Produce^ 
Halifax,  has  absconded,  liabilities  $5000,  principally  in  the 
Upper  Provinces,"  and  a  letter  was  put  in  evidence  addressed 
to  the  business  manager  of  the  defendant  company  dated  30th 
July,  1879,  before  action,  signed  by  the  law  firm  of  McCoy 
and  Longley,  in  these  words ;  "  On  the  third  day  of  May  last 
a  statement  appeared  in  the  Morning  Herald  to  the  effect 
that  Mr.  Ephraim  Wright  had  absconded  with  liabilities 
amounting  to  $5000,  which  statement  was  false,  and  has 
caused  Mr.  Wright  much  damage  and  loss  to  his  business. 
We  are  instructed  to  say  that  unless  ample  and  immediate 
reparation  is  made  we  are  instructed  to  bring  an  action  for 
damages.  In  case  you  should  not  feel  disposed  to  do  Mr. 
Wright  justice,  will  you  be  kind  enough  to  name  an  attorney 
upon  whom  process  may  be  served."  To  this  letter  the  fol- 
lowing reply  was  received  in  the  handwriting  of  the  business 
manager,  Cahill,  who  had  shown  the  letter  to  the  editor : 
"  Halifax,  Aug.  2,  1879.  The  editor  of  the  Herald,  referring 
to  Messrs.  McCoy  and  Longley's  letter  respecting  Mr.  Wright 
requests  that  they  state  what  reference  they  wish  to  make  to 
the  matter  in  the  columns  of  the  Uercdd.  If  the  statement, 
as  published,  is  now  denied  by  Mr.  Wright  the  editor  is 
willing  to  accord  to  him  the  benefit  of  such  denial."  Irrespec-  . 
tive  of  the  question  as  to  whether  or  not  the  newspaper, 
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containing  the  libel,  should  have  been  received  in  evidence,  it 
is  contended  that  these  two  letters,  which  were  proved  and 
read,  are,  in  themselves,  sufficient  to  support  this  action;  and 

I  think  that  there  is  much  ground  for  that  contention. 
Messrs.  McCoy  and  Longley  s  letter  substantially  sets  forth 
that  the  Herald  newspaper,  of  which  the  defendant  company 
is  proprietor,  published  the  libel,  so  called,  as  stated  in  that 
letter.  That  libel  is  identical  with  the  one  mentioned  in  the 
declaration.  The  defendant  company  did  not  deny  such 
publication,  but  replied  by  their  business  manager,  in  the 
name  of  the  editor  of  the  defendants'  paper,  and  in  terms 
which  might  well  be  construed  by  a  jury  as  a  complete 
acknowledgment  of  the  publication  complained  of.  I  am  not 
aware  that  there  is  any  other  means  by  which  the  views  or 
admissions  of  the  company  could  be  more  fully  ascertained, 
and  I  am  of  opinion  that,  under  that  evidence,  the  question  of 
publication  was  one  of  fact  which  ought  to  have  left  to  the 
jury.  When  a  question  of  law,  which  is  to  be  decided  by  the 
judge  who  tries  a  cause,  depends  upon  doubtful  or  contradic- 
tory evidence,  the  question  of  fact  ought  to  be  submitted  to 
the  jury  and  the  legal  decision  should  follow  their  finding 
upon  the  facts  submitted  ;  Cook  v.  W'ddeK  5  El.  &  Bl.,  329; 
Taylor  on  Ev.,  37  to  40;  Panton  v.  William^*,  2  Q.  B.,  169, 
and  Turner  v.  Ambler,  10,  Q.  B.,  252.  Whether  there  is 
any  evidence  is  a  question  for  the  judge ;  Hodges  v.  An4n^ii'ni, 

II  Exch.,  316.  But  whether  the  evidence  is  sufiicient  is  a 
question  for  the  jury ;  Caiyenter's  Co,  v.  Hayward,  I  Dougl, 
375  ;  Broom*8  Legal  Maxims,  7th  Am.  Ed.,  107,  and  cases 
there  cited.  It  must  not  be  forgotten  that  the  defendant 
company  is  an  incorporated  body,  having  a  statutory  legal 
existence  for  the  very  purpose  of  printing  and  publishing  the 
paper  called  the  Moiling  Herald,  the  corporate  name  being 
"The  Morning  Herald  Printing  and  Publishing  Company," 
and  as  we  are  obliged  to  take  judicial  notice  of  that  statute, 
the  difficulty  which  sometimes  occurs  in  proving  the  proprie- 
torship of  newspapers,  in  cases  of  defamation,  is  very  much 
obviated  in  this  case.  Therefore  the  question  appears  to  me 
to  be  whether  or  not  the  Herald  which  was  tendered  in  evi- 
dence and  rejected  by  the  learned  judge  was  a  genuine  issue 
of  the  Herald  for  the  publication  of  which  the  defendant 
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company  procured  an  act  of  incorporation.      If  it  was  a 
genuine  copy — or  rather  a  duplicate  copy — the  corporation  is 
liable;  if  a  spurious  one  the   plaintiff  must  fail.     Courts  of 
justice  in  this  Province  have  gone  very  far  in  requiring  the 
most  ample  and  strict  proof  of  publication  in  actions  for  libel 
against  newspaper  proprietors,  sometimes,  as  I  think,  further 
than  the  interests  of  justice  demanded  ;  and  I  do  not  think 
that  we  should  continue  to  go,  in  that  direction,  beyond  the 
limits  to  which  precedent  and  authority  necessarily  carry  us. 
In  Johnston  v.  Hudson  and  Morgan  reported  in  the  American 
Edition  of  the  English  Common  Law  Reports,  No.  34,  p.  139, 
and  refeired  to  in   Watt  v.  Fraser,  7  Ad.  &  EL,  233,  Cole- 
BIDGE,  Justice,  said  ;  "  There  is  no  rule  respecting  the  proof  of 
identity  peculiar  to  the  case  of  a  printed  paper ;  the  evidence 
may  depend  upon  correspondence  in   size,   appearance   and 
other  circumstances ;"  and  Lord  Denman,  C.  J.,  said ;   "  If  we 
drop   the   recollection   that   this   was   a  printed  paper   and 
examine  the  question  of  its  identity  as  one  would  the  identity 
of  a  bale  of  goods  it  is  clearly  impossible  to  say  that  there  is 
not  some  evidence."   Is  there  not  some  evidence  here  ?  Cahill, 
to  whom  McCoy  and  Longley  addressed  the  letter  already 
referred  to,  testified,  uncontradicted,  that  he  was  the  business 
manager  of  the  defendant  company's  paper  for  five  years,  that 
he  was  a  practical  printer,  that  he  had  knowledge  of   the 
type  and  of  the  make-up  of  the  paper ;  and,  after  so  testifying, 
the  Court  declined  receiving  a  question  as  to  the  witness* 
belief  that  the  paper  tendered  was  one  issued  by  the  defend- 
ants.    I  am  of  opinion  that  the  evidence  ought  to  have  been 
received.     True,  it  may  not  be  the  strongest  kind  of  evidence, 
but  as  the  witness  was  proved  to  be  a  practical   tradesman, 
and,  therefore,  to  a  certain  extent,  an  expert,  in  whom  the 
defendant  company  placed  sufficient  confidence  to  employ  him 
as  the  business  manager  of  their  paper,  I   think   that  his 
opinion  ought  to  have  been  received  for  whatever  it  was  worth 
and  duly  weighed.      Taylor  on  Ev.,  122C,  1227.     In  addition 
to  the  evidence  of  Cahill  as  to  his  opinion,  he  says,  not  as  a 
matter  of  opinion,  but  as  a  matter  of  fact  within  his  know- 
ledge, respecting  the  paper  tendered,  "there  are    advertise- 
ments in  this  p^per  that  were  charged  for  by  the  defendants. 
Proof  that  the  defendant  accounted  for  the  stanip  duties  of 
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the  paper  in  question  is  proof  of  publication.  Cook  v.  Ward, 
6  Bing.,  408.  The  witness  here  pointed  out  and  identified 
the  advertisements  to  which  he  referred.  That  this  was 
evidence  of  publication  I  think  there  can  be  no  doubt.  The 
witness  was  himself  a  party  to  the  publication  of  both  the 
libel  and  the  advertisements  in  the  paper  produced.  He 
identified  them  for  the  reasons  which  he  gives,  and  I  think 
that  his  evidence  ought  not  to  have  been  ignored.  It  is  true 
that  on  the  following  day  he  gave  evidence  somewhat  con- 
flicting with  that  just  referred  to,  but  whether  he  told  the 
truth  on  the  first  day  or  the  second  was  in  my  opinion  a 
question  of  fact  to  be  decided,  not  by  the  judge,  but  by  the 
jury. 

The  paper  marked  "  H"  is  the  one  sought  to  be  read,  hut 
it  is  objected  that  the  minutes  do  not  show  that  it  was  for- 
mally tendered.  I  am  however  of  opinion  that  the  minutes 
do  show  that  fact.  Cahill  says  **  H"  is  of  the  third  of  Maj^ 
1879,  and  the  presiding  judge  in  his  report  says ;  "  A  paper  of 
the  3rd  of  May  is  tendered  and  I  reject  it  after  argument  as 
not  proved.  The  plaintiff  then  became  nonsuit."  The  learned 
judge  reports  his  legal  opinion  as  follows ;  "  The  facts  which 
could  have  been  easily  proved  in  every*  case,  that  subscribers 
to  the  papers  sent  to  them  by  mail  had  read  the  libel  in  their 
several  copies  I  thought  clearly  insufficient."  Now,  I  think 
that  this  is  a  correct  view  of  the  law  provided  the  paper  which 
the  subscriber  received,  in  due  course,  and  read,  was  not  pro- 
duced, or  its  loss  or  destruction  proved.  The  contention  of 
the  plaintiff's  counsel  however  is  that,  but  for  this  expressed 
opinion  of  the  learned  judge,  subscribers  would  have  been 
produced  as  witnesses  with  the  papers  received  by  them,  in 
due  course,  to  be  given  in  evidence,  and  that  they  were  ready 
in  Court  for  that  purpose. 

Again  the  learaed  judge  gives  as  follows  his  opinion  ;  "  In 
the  absence  of  a  statute  I  incline  to  think  that  it  was  neces- 
sary to  show  a  deliberate  admission  by  the  defendant  or  a 
producing  of  the  paper  by  purchase  or  delivery,  at  the  office 
of  the  newspaper,  or  of  an  authorized  agent,  and  producing 
the  paper  so  admitted  or  procured." 

In  this  view  of  the  law,  the  evidence  of  parties  receiving 
by  mail,  in  the  ordinary  course,  a  paper  to  which  they  were 
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subscribers  and  for  which  the}'  may  have  paid,  together  with 
the  paper  itself,  so  received,  would  have  been  entirely 
excluded,  and,  in  the  face  of  that  clearly  expressed  opinion  of 
the  Court,  it  would  have  been  not  only  useless  but  rather 
disrespectful  to  the  Court  to  press  for  the  reception  of  such 
evidence.  It  appears  to  me  that,  under  the  circumstances,  the 
learned  counsel  for  the  plaintiff  adopted  the  proper  profes- 
sional course  in  deferring  to  the  opinion  of  the  judge,  who  at 
once  gave  him  a  rule  nisi  to  set  the  nonsuit  aside. 

But  it  is  said  that  the  plaintiff  voluntarily  became  nonsuit 
and  therefore  cannot  move  to  set  the  nonsuit  aside,  and  it 
appears  to  me  that  that  position  is  entirely  untenable.  We 
so  decided,  after  full  argument  and  deliberation,  in  DomvUle  v. 
Daviea.l  Rus.  &  Gel.,  159,  in  which  the  authorities  on  the 
point  are  well  collected.  In  that  case  the  presiding  judge 
expressed  an  opinion  not  favourable  to  the  plaintiff's  conten- 
tion, but  said  he  would  submit  the  issues  to  the  jury,  where- 
upon the  plaintiff  became  nonsuit  and  obtained  a  rule  nisi  to 
set  the  nonsuit  aside.  It  was  decided  that,  although  the  judge 
did  not  direct  a  nonsuit,  yet  the  plaintiff  having,  in  deference 
to  his  opinion,  chosen  to  become  nonsuit,  he  was  entitled  to  a 
new  trial,  it  appearing  that  the  judge  took  an  erroneous  view 
of  the  law.  For  these  reasons,  I  think  the  nonsuit  ought  to 
be  set  aside  and  a  new  trial  granted. 

Ritchie,  E.  J.,  said  he  did  not  dissent  at  all  from  the 
decision  in  favor  of  a  new  trial,  but  he  did  not  concur  in  all 
the  grounds. 

Weatherbe,  J.,  said  he  felt  quite  confident  that  the  law 
as  laid  down  was  wrong,  and  he  believed  all  the  members  of 
the  Court  were  of  that  opinion.  He  "was  not  sure,  however, 
that  the  plaintiff  should  not  have  moved  to  have  the  minutes 
amended  on  that.  He  could  not  help  thinking  that  the  evi- 
dence of  Cahill  should  have  been  submitted  to  the  jury.  He 
wished  to  guard  himself  against  offering  any  opinion  on  the 
subject  of  the  admission  by  correspondence  contended  for. 
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DErBXDANT,  in  writhig,  requested  plalntilTa  firm  to  supply  to  F.  R.  "the  outfit  for  liis 
boAt "  then  being  built  by  F.  R.  and  D.  R.  Jointly,  and  promised  to  see  that  th  jy  got  theirmonef . 
The  goods  were  first  charged  to  F.  R.  but  arterwards  to  F.  R.  and  D.  R.  Jointly,  to  vhom  oth« 
goods  were  sold,  being  su|.plies  for  a  fishing  voyage.  Several  months  after  the  date  of  the 
guarantee  a  balance  was  struck  at  $303.10,  for  which  a  Joint  and  several  note  was  given  by 
F.  R.  and  O.  R.,  who  also  executed  a  bill  of  sale  of  the  boat  to  plaintllTs  firm,  the  ooDfliden- 
tion  mentioiAd  being  $100.  The  pla  ntiff  stated  that  the  note  was  only  taken  as  an  acknow- 
ledgment of  the  debt  and  that  both  the  note  and  the  bill  uf  sale  were  held  only  as  security, 

Held^  (Jambb,  J.  dissenting,)  that  the  Judge  was  warranted,  as  the  bill  of  sale  contained 
no  release,  iu  finding  for  the  plaintiff  for  the  v;*lue  of  the  goods  supplied  as  outfit  for  theboit 
only. 

This  was  an  action  by  the  surviving  partner  of  the  firm  of 
Muir  &  Scott  for  goods  sold,  as  alleged,  to  one  Freeman  Rood, 
on  a  guarant'ee  signed  by  defendant,  in  wliich  he  wrote  to 
plaintifl  that  said  Freeman  Rood  had  a  large  boat  nearly 
completed,  and  wanted  sails  and  ringing  for  it,  and  promised 
that  if  plaintiff's  firm  would  give  Rood  an  outfit  he  would  see 
that  they  got  their  money.  The  goods  f  urni.shed  consisted  not 
only  of  an  outfit  for  the  boat,  but  also  of  supplies  for  a 
fishing  voyage.  They  were  first  charged  to  defendant  alone, 
but  afterwards  to  defendant  and  his  brother  jointly,  and  a 
note  as  well  as  a  bill  of  sale  of  the  boat  was  taken,  both  of 
which  were  signed  by  the  defendant  and  his  brother  jointly. 
The  learned  Judge  of  the  County  Court  delivered  the  following 
judgment: — 

I  do  not  think  that  the  plaintiff  taking  a  joint  and  several 
note  from  Freeman  Rood,  the  principal  debtor,  and  David, 
and  also  taking  a  bill  of  sale  of  the  boat,  Spirit  of  the 
Wave,  from  the  same  parties  was  any  bar  to  the  suit.  The 
note  was  on  demand.  The  plaintiff,  in  one  of  his  lettej-s,  said 
he  merely  wanted  it  as  an  acknowledgment  of  the  debt,  and  the 
bill  of  sale  is  absolute,  is  for  a  larger  sum,  and  contains  no 
release  of  the  debt.  An  acceptance  by  the  creditor  from  the 
principal  debtor  of  a  collateral  security  does  not  operate  as  a 
discharge  of  the  security,  unless  his  position  has  been  altered 
or  varied  thereby,  which  is  not  the  case  here.  The  creditor 
never  placed  himself  in  such  a  position  that  he  could  not  sue 
the  principal  debtor,  and  that  is  the  test.  Mere  passive  inac- 
tivity of  a  principal,  or  his  failure  to  call  the  principal  debtor 
to  account,  will  not  discharge  the  surety.    There  must  be 
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be  some  positive  act  Hone  to  the  prejudice  of  the  surety,  or 
such  a  degree  of  negligence  as  imputes  connivance  or  amounts 
to  fraud,  and  there  was  no  evidence  to  support  the  pleas  in 
any  of  these  respects.  Crockett,  in  the  first  part  of  his 
guarantee  note,  states  that  Freeman  Rood  wanted  sails  and 
rigging  for  a  boat  he  was  building,  and  closes  up  by  guaran- 
teeing to  see  plaintiff  paid  if  he  would  give  the  outfit  for  his 
boat.  I  construe  this  paper  as  a  guarantee  for  the  outfits 
neces.sary  to  fit  a  boat  for  sea,  and  not,  in  addition  to  that, 
as  contended  for  by  the  plaintiff  at  the  trial,  the  outfits 
necessary  to  fit  her  for  prosecuting  a  fishing  voyage.  The 
guarantee  contains  no  reference  to  fishing,  nor  any  statement 
that  the  boat  was  intended  to  be  put  into  the  fishing  business. 
I  do  not  think  that  the  paper  wan  a  continuing  guarantee,  or 
that  it  covered  goods  furnished  to  the  partners  subsequent  to 
first  lot.  Nor  does  the  question  of  partnership  arise  here. 
The  credit  was  given  to  Freeman  Rood  under  the  guarantee, 
and  the  goods  were  at  first  charged  to  him,  though  subse- 
quently, on  the  knowledge  of  the  partnership  and  by  the 
consent  of  the  parties,  (not  including  Crockett,)  the  entry  was 
changed^  and  the  name  of  David  Rood  written  above  that  of 
Freeman  Rood. 

I  have  ticked  in  the  account  all  the  items  which  were 
outfits  for  a  boat,  for  which  I  think  Crockett  liable  under  his 
guarantee.     I  find  for  the  plaintiff^  for  $142.86. 

The  appeal  from  this  judgment  was  argued  February  18th 
188  J,  before  DesBarres.  Smith,  James  and  Weatherbe,  J  J. 

TT.  Ro88j  in  support  of  appeal. — Our  defence  is  that  there 
was  never  a  sale  to  Freeman  Rood,  but  to  David  and  Freeman 
Rood  jointly  ;  next,  that  if  the  guarantee  is  binding  at  all,  it 
only  covers  sails  and  rigging.  The  Judge  found  that  $250  of 
the  amount  sought  to  be  recovered  was  not  outfit.  The  next 
point  is  that  there  were  payments  for  which  we  have  not 
received  credit.  In  the  store  book  and  day  book,  and  in  the 
only  detailed  account  rendered,  the  goods  are  charged  to 
David  and  Freeman  Rood.  The  same  statement  was  made  in 
letters  to  David  and  Freeman  Rood,  and  also  in  letters  to 
Crockett  himself.  It  never  occurred  to  plaintiff  to  contend 
anything  else   until   this  action   was   brought     Could  the 


Digiti 


ized  by  Google 


412  SCOTT    v.    CROCKETT. 

plaintiffs,  in  the  teeth  of  their  own  accounts  and  letters,  sue 
anyone  but  David  and  Freeman  Rood  ?  X.  iZ.,  S  Q.  B,,  495. 
A  surety  is  discharged  by  a  variation  in  the  terms  unless 
assented  to  ;*  5  CampbeUy  52.  (Weatherbe,  J. — Your  argu- 
ment is  based  on  the  supposition  that  the  sale  was  originally 
not  to  Freeman  Rood  but  to  David  and  Freeman.  If  that  is 
not  so  j^our  cases  do  not  apply.)  The  evidence  is  that  the 
sale  was  to  David  and  Freeman.  (Weatherbe,  J. — The 
Judge  has  found  the  other  way.  He  finds  that  the  sale  was 
originally  to  Freeman,  and  it  was  subsequently  discovered 
that  David  was  a  partner.  Weeks. — The  sale  took  place  at 
the  time  of  the  conversation  between  Freeman  and  Muir, 
when  Muir  asked  whether  there  was  a  partner  and  was 
informed  there  was.)  McDonald  v.  McDonald,  2  N.  S. 
Decisions,  136.  Many  of  the  articles  supplied,  and  for  which 
the  Judge  has  allowed,  were  not  outfits  for  the  boat  but  for  a 
fishing  voyage.  On  the  question  of  appropriation  of  payments 
see  L.  R,,  1  Q,  B.,  178.  $70  were  paid  on  the  general  account, 
and  fish  to  the  value  of  $Go  were  delivered  to  plaintiff. 

No  liability  arises  on  the  part  of  the  surety  until  after 
default  by  the  principal,  and  so  far  as  the  principal  has  paid 
the  debt  the  surety  is  relieved  ;  DeColyar  on  OuaranUes,  215. 
Plaintifis  cannot  recover,  because  the}'  have  taken  a  promis- 
sory note  of  David  and  Freeman  Rood  and  a  bill  of  sale  of 
the  property.     Merger  arises. 

Aity, 'General,  contra. — We  contend  on  the  evidence  that 
the  sale  was  clearly,  in  the  first  instance,  to  Freeman  Rood- 
There  is  nothing  in  Freeman  Rood's  evidence  inconsistent 
with  McLean's  statement  that  he  wa3  present  at  the  inter- 
view between  Freeman  Rood  and  Muir,  and  he  swears  that 
the  sale  was  to  Freeman  Rood.  Scott  was  not  present  at  all. 
The  fact  that  Muir  subsequently  directed  the  charge  to  be 
made  to  David  as  well  was  merely  an  ineffectual  attempt  to 
make  the  latter  liable.  David  and  Freeman  were  not  partners, 
but  part-ownera  of  the  boat,  and  the  latter  could  not  pledge 
the  credit  of  the  former.  It  is  only  when  they  went  on  the 
fishing  voyage  that  they  became  partners,  and  they  would  be 
liable  for  the  supplies  for  the  voyage  ;  Madachlan  on  Ship- 
ping,  87,  88,  97.  The  County  Court  Judge  not  having  found 
that,  however,  it  is  a  dry  question  of  law  who  was  liable  for 
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the  outfit  for  the  hoat ;  in  regard  to  this  it  is  clear  David  was 
not  liable.  When  Freeman  Rood  referred  to  this  he  was 
merely  stating  a  matter  of  opinion.  These  men  were  partners 
and  not  partnera.  They  were  not  partners  in  regard  to  the 
boat,  but  were  partners  in  regard  to  the  fishing  Toyage.  The 
words  cited  from  McDonald  v.  McDonald,  in  relation  to  goods 
supplied  to  partners,  are  the  defendant's  answer  and  not  the 
words  of  the  Judge. 

There  has  be^n  no  payment  here.  The  parties  have  sent 
up  some  fish,  with  which  they  have  been  credited.  It  is  a 
set-off  which  is  not  pleaded.  If  they  had  pleaded  a  set-ofi^  or 
accord  and  satisfaction  it  would  have  been  sufficient,  but  the 
doctrine  of  appropriation  of  payments  cannot  apply  to  goods 
given  in  the  way  of  set-off*  or  accord  and  satisfaction.  The 
goods  in  question  were  the  joint  property  of  David  and 
Freeman  Rood.  They  were  the  produce  of  the  fishing  voyage, 
in  'regard  to  which  there  is  some  evidence  that  they  were 
partners.  If  these  goods  were  not  a  payment  they  are  not 
covered  by  the  grounds' of  appeal.  The  note  referred  to  is 
merely  pleaded  as  a  giving  of  time,  and  that  no  action  could 
be  brought  during  the  time  the  note  was  running.  The  note 
was  a  mere  note  payable  on  demand,  and  it  does  not  appear 
that  there  was  any  agreement  that  if  the  note  was  given 
plaintiffs  would  not  sue.  The  pleas  in  reference  to  the  bill  of 
sale  are  merger ;  but  while  the  bill  of  sale  was  taken  as  a 
mortgage  there  are  no  covenants  and  there  can  be  no  merger. 
It  was  a  mere  collateral  security. 

Under  these  circumstances,  the  judgment  of  the  Court 
was  reasonably  given  for  plaintiff;  and,  having  been  so  given, 
the  weight  of  evidence  is  not  sufficient  to  disturb  it. 

Weeks,  in  reply. — There  is  no  ground  for  the  contention  that 
the  evidence  of  McLean  and  the  original  entry  are  conclusive. 
The  entry  in  a  party's  book  may  be  evidence  against,  but  can- 
not be  evidence  for  a  party.  The  boat  was  not  a  registered 
vessel  but  a  boat  for  prosecuting  their  business  on  the  sea 
shore.  Freeman  and  David  Rood,  according  to  the  evidence, 
were  building  this  boat  together  on  their  joint  account.  If 
the  parties  were  partners  in  regard  to  the  construction  of  the 
boat,  it  makes  no  difference  whether  any  other  relation 
existed  between  them  or  not.    Crockett  was  applied  to  by 
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Freeman  Rood  for  sails  and  ringing  for  the  boat  He  could 
not  supply  them  but  gave  Rood  a  letter  to  Muir  &  ScotL 
Rood  got  goods  from  Muir  «»  Scott,  informing  Muir  before  the 
goodft  were  delivered  or  any  other  step  taken  that  his  brother 
David  was  going  with  him  as  partner,  and  requested  to  have 
the  goods  charged  to  himself  and  brother.  The  store  book 
contained  entries  of  goods  received  into  and  delivered  out  of 
the  store,  and  the  name  of  the  person  to  whom  they  were 
delivered.  .  McLean,  who  keeps  the  store  book,  says  he  never 
enters  the  price  of  the  goods  in  the  store  book,  but  only  the 
name  of  the  party  to  whom  the  goods*  are  delivered.  The 
fact  of  the  entry  in  the  store  book  is  a  mere  piece  of  testi- 
mony and  of  weak  testimony  at  that,  and  when  we  have  clear 
testimony  that  the  evidence  was  not  in  accordance  with  the 
original  bargain  made  with  Muir,  and  also  the  fact  that  the 
entry  was  subsequently  corrected  so  as  to  be  in  accordance 
with  the  original  bargain,  the  entry  in  the  store  book  should 
go  for  nothing.  The  latter  clause  of  the  guarairiy  must  be 
governed  by  the  former  and  be  construed  to  refer  only  to  sails 
and  rigging.  But  there  were  more  goods  sold  and  delivered 
according  to  the  Judge's  finding  than  were  sold  under  the 
guaranty.  Who  is  liable  for  those  goods?  Clearly  David 
and  Freeman  Rood.  The  whole  of  the  (;oods  were  purchased 
and  delivered  at  one  time  and  were  charged  to  David  and 
Freeman  Rood.  How  then  is  it  possible  to  avoid  the  con- 
clusion that  the  credit  was  given  to  them  ? 

The  plaintiffs  took  a  note  for  the  goods,  giving  time, 
which  worked  a  merger.  Mr.  Crockett  was  not  to  continue 
liable  for  ever.  The  evidence  of  Shreve,  plaintiff's  witness,  is 
that  the  note  was  given  in  payment.  Then  take  the  bill  of 
sale.  The  moment  that  was  executed  the  simple  eontracl 
debt  merged.  It  is  absolute  and  unconditional,  and  the 
transferee  has  the  right  of  immediate  possession  and  sale,  and 
the  Judge  should  have  so  held.  1  M.  Jk  S.,  573 ;  10  G.  A,  561 ; 
i.  A,  g  Eq,,  573. 

There  is  nothing  from  which  a  Court  of  Equity  would  be 
justified  in  construing  this  instrument  as  a  mortgage.  The 
Court  will  not  extend  the  liability  of  a  guarantor,  but  will 
construe  his  liability  strictly  in  his  favor.  The  judgment 
below  is  for  too  much,  and,  if  so,  whatever  the  amount,  the 
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the  judgment  must  go.  The  plaintiffs  have  treated  the 
amount  sent  them  as  payment  pro  tanto,  and,  the  goods 
having  been  so  sent  and  so  treated,  it  is  equivalent  to  a  pay- 
ment. The  understanding  was  that  the  Roods  were  to  receive 
supplies  and  prosecute  a  fishing  voyage  and  remit  the  proceeds 
of  their  voj'age  to  the  plaintiffs  in  payment  for  the  supplies. 
Smith  V.  McEachran,  1  N.  S.  Decisions,  290,  shows  that 
goods  may  be  given  as  payment.  That  case  is  perfectly 
applicable  to  the  present,  though  the  present  is  a  much 
stronger  case.  Hrre  the  gpods  were  accepted  as  payment,  a 
balance  struck  and  a  note  given. 

DesBarres,  J.,  now,  (September  16th,  1S81,)  delivered 
the  judgment  of  the  Court : — 

This  suit  is  brought  by  the  surviving  partner  of  the  firm 
of  Muir  &  Scott  to  recover  from  the  defendant  the  price  of 
goods  alleged  to  have  been  sold  and  delivered  to  one  Freeman 
Rood  on  the  following  guarantee : 

"  Wine  Harbor,  Apinl  16,  ISlir 
''Messrs.  Muir  &  Scott, 

Halifax." 

"  Oentlemeny — The  bearer,  Mr.  Freeman  Rood,  has  a  large 
boat  nearly  completed  ;  he  wants  sails  and  rigging,  and  as  I 
am  doubtful  of  going  into  the  business  this  year,  you  will 
confer  a  favor,  and  1  think  make  some  trade  for  yourselves, 
if  you  would  give  him  the  outfit  for  his  boat.  He  is  a  young 
roan  of  good  character,  and  I  will  see  that  you  get  your 
money." 

"(Sgd.)        D.  W.  Crockett." 

The  goods  supplied  under  this  guarantee  consisted,  as  it 
appears  from  the  plaintiff's  accounts,  not  only  of  such  as 
were  required  for  the  outfits  of  the  boat  but  also  of  supplies 
for  a  fishing  voyage.  These  goods,  when  delivered,  were 
charged  in  the  books  of  Muir  &  Scott  as  goods  sold  and 
delivered  to  Freeman  Rood  on  the  21st  April,  1877,  when  the 
boat  for  which  the  outfits  were  required  was  being  jointly 
built  by  Freeman  Rood  and  his  brother  David.  On  this  fact 
being  discovered  the  goods  were  charged  to  Freeman  and 
David  Rood,  and  other  goods  were  afterwards  supplied  to 
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them  by  the  firm  of  Muir  &;  Scott,  for  which  the  plaintiff 
contends  the  defendant  is  responsible  under  his  guarantee; 
In  this  contention  the  plaintiff,  I  think,  must  fail,  as  it  can- 
not, from  the  language  used,  be  regarded  as  a  continuing 
guarantee. 

The  main,  if  not  the  only  question  to  be  determined,  is 
whether  the  words  "  outfit  for  his  boat "  are  to  be  considered 
as  restricted  only  to  the  supply  of  goods  necessary  for  tlie 
equipment  of  the  boat  for  sea,  or,  whether  they  are  to  be 
considered  as  comprehending  provisions  and  all  such  articles 
as  are  generall}'  provided  and  required  in  the  prosecution  of 
a  iSshing  voyage.  The  goods  supplied  to  Freeman  Rood 
amounted  to  $337.27.  This  sum  was  reduced  by  payments  to 
$303.10,  for  which  balance  Freeman  and  David  Rood  on  the 
17th  day  of  December,  1877,  gave  Muir  &,  Scott  their 
promissory  note,  payable  on  demand,  and  on  the  4th  May, 
1878,  the  two  Roods  executed  to  Muir  &  Scott  a  bill  of  sale 
of  the  boat  or  vessel  built  by  them  for  the  consideration  of 
$400.  The  plaintiff  in  his  evidence  stated  that  the  note  ¥ras 
only  taken  from  these  persons  as  an  acknowledgment  of  their 
indebtedness,  but  both  the  note  and  the  bill  of  sale  of  the 
boat  are  held  by  the  plaintiff,  if  not  as  payment,  at  least  as 
security  for  the  amount  he  claims. 

The  learned  Judge  below,  in  his  judgment  on  this  case, 
considered  the  note  as  having  been  taken  as  the  plaintiff  said 
it  was,  merely  as  an  acknowledgment  of  the  debt,  and,  as  the 
bill  of  sale  contained  no  release,  he  did  not  consider  either  as 
a  bar  to  the  suit.  Assuming  both  to  have  been  taken  as 
collateral  security  only,  the  plaintiff  is  not  precluded  from 
proceeding  against  the  defendant  for  the  recovery  of  the 
price  of  the  goods  supplied  under  the  guarantee,  but  I  think 
he  can  only  be  held  responsible  for  goods  actually  required 
and  necessary  for  the  outfit  of  the  boat,  that  is  to  say  for  the 
sails  and  rigging,  &c.,  and  is  not  responsible  for  the  provisions, 
&C.,  supplied  for  a  fishing  voyage.  Now  the  learned  Judge 
of  the  County  Court  in  his  judgment  has  allowed  all  the 
plaintiff's  charges  which  he  considered  belonged  to  and  were 
actually  necessary  for  the  outfit  of  the  boat  and  struck  ont 
all  the  charges  in  plaintiff's  account  for  fishing  supplies,  and 
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found  a  verdict  in  favor  of  the  plaintiff  for  $142.86  which,  it 
appears  to  me,  he  was  warranted  in  doing  under  the  evi- 
dence, and  the  verdtict  must,  for  that  reason,  be  sustained. 

James,  J.,  said  he  had  the  misfortune  to  differ  from  the 
rest  of  the  Court  on  the  facts,  but  he  had  not  considered  it 
necessary  to  prepare  a  written  judgment. 


BLETHEN   v.   GARDNER. 

PlaintiflTs  action  wu  for  the  value  of  lumber  shipped  under  an  (^eement  that  defendant 
should  carry  it  and  sell  it  as  a^'ent  for  plaintiff  for  caah  or  bills  of  cxcbansre  on  France. 
Defendant  could  not  sell  .wholly  for  cash  and  exchanpred  it  for  tobacco  which  on  its  return  was 
smugisrled  into  port  and  seised  by  the  revenue  oflBoers.  The  County  Court  Judge  found  on  the 
evidence  that  plaintiff  was  co^izant  of  the  fraud  about  to  be  committed  on  the  revenue  and 
gave  judgment  for  defendant,  which  was  reversed  by  the  Court,  the  evidence  of  the  defendant 
as  to  plaintiff's  partidpatlou  in  the  fraud  being  wholly  uncorroborated  and  contradicted  by 
plaintiff. 

This  was  an  action  brought  in  the  County  Court  at 
Yarmouth  for  the  vahie  of  a  lot  of  lumber  shipped  by  the 
plaintiff  to  St.  Pierre,  Newfoundland,  under  an  agreement 
that  the  defendant  should  carry  it  for  a  freight  of  four  dollai-s 
per  thousand,  and  should  act  as  the  agent  of  the  plaintiff  for 
the  sale  of  the  lumber,  and  remit  the  proceeds  in  cash  or  bills 
on  France.  On  his  arrival  at  St.  Pierre  defendant  found  the 
market  glutted  and  that  it  was  difficult  if  not  impossible  to 
sell  the  lumber  for  cash.  He  therefore,  without  communicating 
with  plaintiff,  took  the  freight  in  cash  and  exchanged  the  lum- 
ber for  tobacco,  which  was  shipped  on  board  his  schooner  and 
smuggled  bj'  him  into  Yarmouth,  where  it  was  seized  shortly 
after  it  was  landed.-  The  defence  was  that  on  his  return  to  Yar- 
mouth defendant  informed  plaintiff  of  the  sale  and  that  he 
had  smuggled  the  tobacco  or  was  about  to  do  so,  and  that 
plaintiff  adopted  and  became  a  party  to  his  act  and  partici- 
pated in  the  fraud  on  the  revenue.  The  learned  Judge  of  the 
County  County  Court,  (Savauy,  J.,)  reported  his  judgment  as 
follows ; — 

I  gave  judgment  for  the  defendant,  believing  that  he  acted 
judiciously  and  as  any  reasonable  and  prudent  man  would  in 
taking  the  tobacco,  when  it  was  found  impossibible  to  realize 
27 
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the  money  for  the  cargo  of  lumber,  and  that  the  plaintiff  was 
cognizant  of  the  illegal  act  of  the  defendant  which  led  to  the 
loss  of  the  tobacco,  and  might  have  prevented  it,  and  was  so 
far  implicated  as  to  defeat  any  action  he  might  bring  against 
the  defendant  to  recover  its  value.  I  thought  the  thii-d  plea 
was  substantially  proved,  it  being  impossible  to  get  the 
money,  and  regarding  as  evidence  of  the  intention  of  the 
contract  all  that  took  place  between  the  parties  after  defend- 
ants return  as  well  as  before,  and  the  nature  of  the  whole 
affair  as  a  business  transaction. 

The  appeal  from  this  decision  was  argued  before  McDonald, 
C.  J.,  McDonald,  Smith  and  James,  JJ. 

Pdton,  Q.  C,  for  appellant. — Apart  from  the  question  of 
the  smuggling  we  could  certainly  recover,  as  the  defendant 
was  instructed  to  sell  only  for  cash  or  notes.  He  should 
have  left  the  goods  there  and  telegraphed  that  he  could 
not  sell  the  plaintifTs  goods.  He  wrote  a  letter,  but  only 
after  he  had  made  the  barter,  and  did  not  telegraph  at  all. 

Counsel  was  here  stopped  by  the  Court. 

Rigby,  Q.  C,  contra. — The  defendant,  if  he  did  not  exceed 
his  authority,  had  the  tobacco  on  board  properly.  The  Judge 
here  has  found  that  the  plaintiff  is  equally  concerned  in  the 
smuggling  and  was  privy  to  it.  The  plaintiff  assented  to  the 
defendant's  act  with  knowledge  of  the  fraud  about  to  be  per- 
petrated. He  concurred  in  all  that  the  defendant  was  about 
to  do  with  the  tobacco.  The  plaintiff  lay  by  to  be  prepared 
to  take  advantage  of  the  defendant's  illegal  act.  The  Judge 
found  that  to  be  the  case.  29  U.  C.  Q,  £..  531  ;  i  M.  G.  <t  &, 
37G;  CM.  G.  cfe  S.,  402  ;  3T.R,4^o2;  4T.R,4G6;  ZH.<tC, 
822. 

Meagher,  in  reply,  cites  Broom*8  Z.  M,y  sec  722. 

McDonald,  C  J.,  now,  (September  16th,  1881,)  delivered 
the  judgment  of  the  Court: — 

This  is  an  appeal  from  the  County  Court  at  Yarmouth. 
The  plaintiff,  a  trader  and  mill  owner,  seeks  to  recover  from 
the  defendant,  owner  and  mai^ter  of  a  trading  schooner  of 
that  place,  the  value  of  40,000  feet  of  lumber  shipped  by  the 
plaintiff  to  St.  Pierre,  Newfoundland.   It  was  agreed  that  the 
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defendant  should  carry  the  lumber  at  a  freight  of  four  dollars 
per  thousand,  should  act  as  the  agent  and  consignee  of  the 
plaintiff  for  the  sale  of  the  lumber  and  remit  the  proceeds  to  the 
plaintiff  in  cash  or  bills  of  exchange  on  France,     On  his  arrival 
at  St.  Prerwi,  the  defendant  found  the  market  glutted  and  that 
it  was  difficult  if  not  impossible  to  sell  the  lumber  for  cash,  and. 
without  waiting  to  communicate  with   the  plaintiff,  he  sold 
the  lumber  for  $10  per  thousand,  of  which  he  was  paid  in 
cash  the  amount  of  freight,  S160.40  and  duty  $8.92,-169.32, 
and  the  balance,  $230.55,  in  tobacco.    The  quantity  of  tobacco 
received  or  the  piice  at  Newfoundland  is  not  stated.     The 
tobacco  was  shipped  on  board  his -schooner  l»y  the  defendant, 
^vas  smuggled  by  him  into  Yannouth,  and,  shortly  after  it  was 
landed,  was  seized  and  confiscated  by  the  revenue  officers. 
This  action  was  brought  for  money  h:ad  and  received  and 
on  an  account  stated,  and  the  defence,  as  set  out  in  the  third 
plea,   is  substantially,  that  on  his  return  to  Yarmouth,  he 
informed  the  plaintiff  of  the  sale  he  had  made,  and  that  he 
had  smusfcrled  the  tobacco  or  was  about  to  do  so,  and  that  the 
plaintiff  adopted  his  acts  and  became  a  partner  with  him  in 
the  fraud  on  the  revenue.     The  learned  Judge  of  the  County 
Court  gave  judgment  for  the  defendant  on  the  ground  that 
the  "  plaintiff  was  cognizant  of  the  illegal  act  of  the  defend- 
ant and  might  have  prevented  it,  and  was  so  far  implicated  as 
to  defeat  any  action  he  might  bring  against  defendant  to 
recover  its  value."     Now,  with  every  respect  for  the  opinion 
of  the  learned  Judge,  I  cannot  talwe  that  view  of  the  evi- 
dence.    Thei'e  is  ne  pretence  for  saying  that  up  to  the  time 
of  the  return  of  the  defendant  to  Yarmouth  tliere  was  any 
suggestion  whatever  of  an  illegal  contract  on  either  side,  and 
it  is  clear  that  defendant  shipped  the  tobacco  at  St.  Pierre, 
notwithstanding  the    plaintiff's    knowledge,    and   with    the 
avow  id  intention  on  his  part  to  evade  the  payment  of  duty. 
The  tobacco  was  landed  in  Yarmouth  in   viofcction  of  law, 
before  any  communication  took  place  with  the  plaintiff  after 
the  defendant's  return,  and  the  evidence  of  the  defendant, 
uncorroborated  as  it  is,  is  wholly  and  emphatically  contra- 
dicted by  the  plaintiff.   That  any  contract  or  agreement  based 
upon  or  arising  out  of  a  violation  of  the  revenue  laws  of  the 
country  is  illegal  and  void,  has  been  long  since  settled,  but 
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here,  in  my  view,  there  was  no  agreement  on  the  part  of  the 
plaintiff  to  commit  any  illegal  act,  nor  was  there  afterwards 
any  assent  or  ratification  of  the  illegal  act  of  the  defendant 

"  The  objection/'  said  an  eminent  Jndge,  "  that  a  contract 
is  immoral  and  illegal  sounds  at  all  times  very  ill  in  the 
mouth  of  the  defendant.  It  is  not  for  his  sake^  however,  that 
the  objection  is  ever  allowed,  but  it  is  founded  on  general 
principles  of  policy  which  the  defendant  has  the  advantage 
of,  contrary  to  real  justice,  a»  between  him  and  the  plaintiff. 
If  I  naay  so  say,  the  principle  of  public  policy  is  this :  ea? 
dolo  mcUo  non  orituvdctio.  No  Court  will  knd  its  aid  to  a 
man  who  founds  his  cause  of  action  on  an  immoral  or  illegal 
act.  If,  from  the  plaintiff's  own  statement  or  otherwise,  the 
cause  of  action  appears  to  arise  in  tu7*pa  causa,  or  the  trans- 
gression of  a  positive  law  of  the  country,  then  the  Court  say* 
he  has  no  right  to  be  asHisted.  It  is  on  that  ground  the  Court 
goes,  not  for  the  sake  of  the  defendant,  but  because  they  will 
not  lend  their  aid  to  such  a  plaintiff.'' 

I  do  not*  think  the  evidence  brings  the  plaintiff  in  the 
case  before  the  Court  within  the  operation  of  the  principles^ 
of  law  thus  enunciated.  I  am  of  opinion  that  he  is  entitled 
to  judgment  for  $230.55,  being  the  amount  admitted  by  the 
defendant  to  have  been  received  for  the  lumber,  with  costs. 


WALLACE  V.  LAIDLAW.  ' 

J 


PLAiifrrpp's  father  leased  certain  mining  areasy  \rlth  crushinipr  mifl  amf  crusber,  to  J.  &  T, 
Watson  in  November,  1875,  with  proviBo  for  re-entry  on  certain  ooiiditions.  In  Deoember,  187& 
he  conveyed  all  his  estate,  including  alt  bis  interest  in  the  lease  and  the  lease  itself,  to  pUuntUT 
in  trust  for  certain  purposes  in  the  deed  mentioned,  and  the  trustee  took  poasension  in  Febni'  j 

ary,  1879,.  for  non-payment  of  the  rent  overdue.    In  October,  1878,  a  disitress  warr«nt  for  poor  ! 

and  county  rates  was  issued  against  the  lessor  under  which  the  property  in  question  was  sold  { 

and  came  into  possession  of  defendant  from  whom  it  was  replevied  by  plaintiflL    Objection  j 

was  talcen  to  the  want  of  registration  of  tha  lease  and  that  the  trust  deed  was  not  filed  but 
only  recorded.  There  was  no  legal  proof  of  the  assessment,  of  the  posting  or  service  of  notice, 
or  of  the  signature  or  ofDclal  character  of  the  officer  who  iraued  the  warrant,  all  ef  vhicfr 
were  put  in  issue  by  the  pleadings,  but  evidence  was  given  by  defen«lant  of  oenvenatioiia  with 
plainttfTs  father  after  he  had  parted  with  his  legal  interest  in  the  property. 

Held,  that  the  statuto13  Elizabeth  did  not  refer  to  the  case  at  all  as  k  made  the  oonver- 
ances  to  whioh  it  referred  void  only  a»  against  certain  classes  of  persons,  none  of  which  coald 
eover  the  case  of  the  defendant,  and  that  the  conveyance  could  be  avoided  at  common  h« 
only  as  again^  one  who  had  a /or;n«r  right,  title  or  interest,  which  defendant  had  not ;  tbtt 
the  non4:«giBtration  of  the  lease  did  not  afifect  the  plaintiff's  position  at  all,  or  if  at  all,  it  only 
enlaiged  his  interest ;  that  the  trust  deed  did  not  require  to  be  filed  but  only  recorded ;  and 
that  the  evidence  of  defendant  referred  to  was  inadmissible,  not  being  part  of  the  reigataf-^  \ 

The  writ  alleged  only  an  unjust  detention,  and  no  unlawful  taking.  Held  that,  the  pi*' 
seMion  of  defendant  being  wrongful,  no  demand  was  requisite  to  sustain  replevin.    See  Ingi^  | 

V.  Qretnwnod,  ante  p.  2, 
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This  cause  was  argued  March  3rd,  1881,  before  McDonald, 
Smith,  James  and  Weatherbe,  JJ.  It  was  an  action  of 
replevin  to  recover  certain  gold  mining  plant  alleged  to  be 
the  property  of  the  plaintiff,  levied  upon  and  sold  under  a 
warrant  of  distress  against  Thomas  J.  Wallace,  plaintifFs 
father,  for  County  and  Poor  rates.  The  defence  was  that  the 
goods  which  w^re  sold  under  the  warrant  to  defendant  were  not 
the  property  of  plaintiff  Vut  of  Thomas  J.  Wallace.  A  trust  deed 
from  the  latter  to  plaintiff  was  put  in  to  which  the  defendant 
pleaded  fraud.  Judgment  was  for  defendant,  to  set  aside 
*which  a  rule  was  taken  out  under  the  statute. 

Eaton  in  support  of  rule. — They  have  assessed  the  pro- 
perty of  the  wrong  man.  (McDonald,  J. — He  had  his 
remedy  by  appeal  to  the  Sessions,  The  money  is  payable  at 
all  events.  An  appeal  does  not  stop  the  payment.  The 
Sessions  must  be  applied  to  to  refund  the  money.)  Eaton 
was  then  stopped  by  the  Court. 

Langley,  (with  whom  was  McCoy,  Q,  C.,)  contra. — There  is 
a  distinct  issue  in  our  plea  that  the  goods  were  conveyed 
fraudulently  to  plaintiff  by  his  father,  Thomas  J.  Wallace. 
Plaintiff  at  the  time  was  onl}'  nineteen  years  old,  there  was 
no  consideration  paid,  and  there  is  no  evidence  that  the 
parties  in  whose  favor  the  trust  .deed  was  alleged  to  be 
made  ever  executed  it  or  accepted  the  trust,  or  received  any 
benefit  under  it.  There  is  no  proof  that  the  transfer  of  the 
personal  property  was  ever  filed,  and  it  has  no  effect  as 
against  creditors  or  any  one  until  filed.  It  must  be  filed  as  a 
bill  of  sale  as  well  as  re^stered,  as  it  conveys  both  real  and 
personal  property.  The  registry  is  not  a  filing  within  the 
meaning  of  the  act. 

A  notice  of  the  assessment  was  given  in  the  usual  form, 
sent  by  mail.  Everything  in  connection  with  the  assessment 
must  be  presumed  to  be  rightly  done.  The  purchaser  at  the 
sale  is  Qot  bound  to  show  that  everj'thing  has  been  rightly 
done.  (Weatherbe,  J. — It  is  exactly  what  he  must  do.)  I 
have  to  show  there  was  a  legal  sale  and  the  constable's 
authority,  that  the  party  was  assessed,  and  was  a  defaulter, 
and  was  notified,  and  that  the  defendant  bought  at  the  sale, 
but  I  think  I  need  not  show  that  the  constable  was  a  constable. 
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The  plaintiff  is  estopped,  having  without  oV»jection  received 
a  notice  for  his  father,  informing  him  of  the  sale. 

Plaintiff  had  no  legal  right  in  the  property  at  the  time  it 
•was  seized.  On  the  18th  J^ovember,  1875,  prior  to  the  trust 
deed,  this  very  crusher,  with  other  property,  was  leased  by 
Thomas  J.  Wallace  for  twenty  years,  with  a  reservation  in  his 
favor  of  a  right  to  re-enter  at  any  time  when  the  rent  wa<> 
overdue  thirty  days.  No  such  re-entry  was  made  until  1st 
February,  1879. 

If  there  is  a  scintilla  of  evidence  of  fraud  the  verdict 
must  be  sustained ;  Hosscsck  v.  Neilly,  1  R.  &  G.,  888. 

MeCoy,  Q,  C,  with  Longley. — Cites  Faidkner  v.  Sawyer, 
James'  Reports,  281,  as  to  non-acceptance  of  trust  deed.  There 
ought  to  have  been  a  demand  under  the  deed.  There  is 
evidence  that  T.  J.  Wallace  treated  the  property  as  his  own 
after  the  trust  deed,  remaining  in  possession  and  collectiDg 
rents. 

(Weatherbe,  J. — The  action  is  merely  for  an  unlawful 
detention,  there  is  no  unlawful  taking  alleged.  Under  Inglis 
V.  Greenwood,  ante  p.  2,  an  unlawful  taking  must  be  alleged, 
if  you  mean  to  go  on  that) 

Eaton  in  reply. — As  regards  the  title  to  the  property,  ve 
are  going  to  contend  that  this  was  real  estate,  and  the  moment 
it  was  severed  it  became  the  property  of  the  reversioner,  the 
present  plaintiff;  as  assignee  of  T.  J.  Wallace  \5  B,&  Ad.,  826; 
i  M,  Jk  W,y  409.  A  gold  crusher  when  placed  in  the  building 
and  fixed  for  use  is  part  of  the  realty.  There  is  no  evidence 
of  notice  whatever.  (McDonald,  J. — That  evidence  should 
have  been  before  the  magistrate  before  he  issued  the  warrant 
The  warrant  recites  the  demand  and  was  operative  until  se* 
aside.  The  warrant  would  protect  the  constable  until  set 
aside,  and  a  part}'  claiming  under  him  should  not  be  in  a 
worse  position.)  I  think  every  step  must  be  proved.  (Smith, 
J. — I  would  like  to  see  authority.)  The  act  is  explicit  that 
the  demand  must  be  first  made.  This  Court  may  review  the 
proceedings. 

This  is  not  the  case  of  a  non-resident  owner.  Mr.  Wren 
w*as  in  posse.ssion  of  the  property,  and  was  the  person  on 
whom  notices  should  have  been  served. 
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McDonald,  J.,  now,  (September  Ifith,  1881.)  delivered 
the  judgment  of  the  Court : — 

T.  J.  Wallace  was  the  owner  of  property  at  Waverly, 
including  mining  areas,  a  crushing  mill  and  crusher,  which, 
on  the  18th  day  of  November,  1875,  he  let  to  John  Watson 
and  T.  Watson  for  a  period  of  twenty  year-?,  the  Watsons 
having  a  right  to  renew  the  lease  for  a  further  term  of 
twenty  years,  at  the  yearly  rent  of  £200  sterling,  payable 
half-yearly  in  advance,  and  upon  payment  of  all  royalties, 
rates  and  taxes.  The  lessees  entered  into  possession  and  paid 
the  first  year's  rent,  £200  sterling.  It  was  stipulated  in  the 
agreement  that,  should  the  rent,  or  any  part  of  it,  be  overdue 
at  any  time  for  thirty  days,  Mr.  Wallace  or  his  representatives 
might  take  possession  of  the  demised  premises,  and  hold  the 
same  discharged  from  the  lease  and  all  covenants  entered  into 
between  the  parties.  On  the  15th  day  of  December  of  the 
following  year,  (1876,)  Mr.  Wallace  conveyed  all  his  estate, 
including  his  interest  in  the  leased  premises,  together  with  the 
lease  itself,  to  his  son,  J.  A.  Wallace,  (who  is  now  the  plaintiff,) 
in  trust  for  certain  purposes  in  the  deed  mentioned ;  and 
afterwards,  on  the  lat  day  of  February,  1879,  the  trustee  took 
possession  of  the  property  for  non-payment  of  rent  then  over- 
due. On  the  12th  day  of  October,  1878,  a  distress  warrant 
for  County  and  Poor  rates  was,  or  purported  to  have  been, 
issued  in  the  usual  form  a^jainst  T.  J.  Wallace,  the  lessor,  and 
under  that  warrant  the  property  in  question  was  sold  on  the 
2nd  day  of  November,  and  it  got  into  the  possession  of  the 
defendant  in  whose  hands  it  was  replevied  by  the  plaintiff, 
the  trustee.  Several  pleas  were  pleaded,  the  principal  one 
relied  upon  being  that  the  trust  deed  was  fraudulent  and 
made  by  the  father  for  the  purpose  of  evading  the  pay- 
ment of  the  said  rates  and  taxes  and  of  defrauding  his 
creditors,  and  that  the  same  was  wholly  void.  The  total 
amount  of  taxes  and  costs  against  Mr.  Wallace,  for  which  the 
warrant  was  issued  was  $3.86,  and  it  is  difficult  to  think  that 
he,  in  bis  sober  senses,  two  years  before  the  issuing  of  that 
warrant,  and  while  the  assessable  property  was  in  the  posses- 
sion of  parties  who  both  by  law  and  by  their  express  agree- 
ment were  liable  to  pay  these  taxes,  should  deliberatelj'  make 
that  deed,  throwing  entirely  out  of  his  hands  property  then 
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deemed  very  valuable,  for  the  purpose  as  the  plea  alleges,  of 
of  evading  the  payment  of  so  paltry  a  sum, — which  in  point 
of  fact  was  not  his  indebtedness  at  all.  Upon  the  face  of  it 
the  trust  deed  appears  to  be  quite  unexceptionable,  and  the 
evidence  goes  to  show  that  the  transaction  was  legitimate.  It 
is  not  attempted  to  be  proved  that  the  recitals  in  the  trust 
deed  are  untrue  in  point  of  fact,  but  on  the  other  hand,  there 
is  evidence  to  establish  their  truth.  In  that  case  T.  J. 
Wallace,  who  was  not  subject  to  the  operation  of  the  Insolvent 
Act  of  Canada  as  it  existed  at  the  time  of  the  trust  deed,  had 
a  legal  right  to  make  such  a  disposition  of  his  property  as  is 
contained  in  it,  and  it  is  possible  that,  if  he  had  appointed 
another  as  trustee  instead  of  his  son,  the  difficulty  out  of 
which  this  action  arose  would  not  have  taken  place.  It  is 
quite  clear  tjiat  at  common  law  the  so-called  fraudulent  deed 
of  trust  would  not  have  been  held  void,  as  the  defendant's 
plea  alleges  it  to  be,  but  simply  voidable,  if  fraudulent,  and 
we  are  still  bound  by  the  common  law  so  far  as  this  case  is 
concerned,  the  statute  IS  Eliz,,  chap.  5,  sec.  2,  not  referring  to 
it  at  all.  That  statute  enacts  that  every  conveyance  of  lands, 
hereditaments,  goods  and  chattels,  or  of  any  lease,  rent,  com- 
mon, profit,  or  charge  out  of  land,  &:c.,by  writing  or  otherwise; 
and  every  bond,  suit,  judgment,  and  execution,  to  be  made 
with  intent  to  defraud  creditors  or  others  of  their  actions, 
suits,  debts,  accounts,  damages,  penalties,  forfeitures,  heredita- 
ments, mortuaries  and  reliefs  shall  be  deemed,  only  as  against 
that  person,  or  his  heirs,  executors,  administrators,  and  assigns, 
whose  action8,&c.,are  orshall  be  in  any  way  disturbed,  delayed  or 
defrauded,  to  be  utterly  void.  The  statute  is  very  explicit  in 
enumerating  the  cases  in  which,  and  the  parties  as  against 
whom,  conveyances  made  with  intent  to  defraud  will  be  held 
void,  but  I  have  sought  in  vain  for  any  authority,  by  statute 
or  otherwise,  to  show  that  the  document  before  us  can  be 
void,  except  as  against  creditors  who  are  entitled  to  their 
debts  and  proved  to  be  such,  and  others  who  are  entitled  to 
damages,  penalties,  forfeitures,  heriots,  mortuaries  and  reliefs, 
and  only  as  against  such  of  them  as  may  be  disturbed,  delaj'ed, 
or  defrauded,  in  their  actions,  &c.  This  case  does  not  come 
within  the  terms  of  that  statute,  and,  at  common  law,  "an 
estate  made  by  fraud  could  only  be  avoided  by  him  who  had 
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B,  former  nght>  title,  interest,  debt,  or  demand,"  which,  in  this 
case,  neither  the  defendant  nor  those  under  whom  he  claims 
can  be  said  to  have  had.  May,  p.  188.  Voidable  as  the  trust 
deed  may  be,  if  fraud  be  proved,  I  regard  it  as  perfectly  legal, 
(until  it  is  impeached  in  the  regular  way,)  to  enable  the 
trustee  to  maintain  this  action,  because  there  is  no  statute 
ivhich  declares  it  void,  and  the  common  law  never  did,  as 
between  the  class  of  persons  who  were  parties  to  the  proceed- 
ings out  of  which  thi.s  action  arose.  For  a  similar  reason  we 
ivere  obliged  to  hold,  in  a  recent  case,  that  the  statute  referred 
to,  (13  Eliz.J  does  not  apply  in  the  way  of  a  subsequent  pur- 
chaser of  personal  property  for  valuable  consideration,  because 
the  statute  itself  does  not  so  express  it;  Moore  v.  Moore, 
1  R  &  a,  525. 

Objection  was  taken  that  there  is  no  evidence  of  the 
registry  of  the  lease  from  Wallace  to  the  Watsons,  but  I  do 
not  see  that  the  plaintiff's  case  is  weakened  by  that  fact,  hut 
the  contrary.  There  is  evidence,  received  without  objection, 
that  the  deed  from  his  father  to  him  was  registered  on  the 
20th  of  December,  1876,  and  if  the  lease  was  inoperative  for 
want  of  registry,  as  against  him,  he  would  have  had  a  larger 
interest  in  the  property,  and  could  have  taken  possession  at 
once,  under  his  deed,  whether  the  rent  was  paid  or  not.  It  is 
true  that  if  the  evidence  of  registration  of  the  trust  deed  had 
been  objected  to  as  insufficient,  before  or  at  the  time  it  was 
tendered,  the  plaintiff  should,  and  I  have  no  doubt  would, 
have  been  obliged  to  give  more  direct  and  positive  proof ;  but 
I  look  at  the  papers  as  they  come  before  me,  and  find  that  the 
evidence  of  registrj'^  was  not  objected  to  at  all,  and  therefore 
canno.t  be  successfully  objected  to  now. 

It  was  urged  that  the  deed  of  trust  was  not  filed  under 
chapter  84,  Revised  Statutes,  but  I  cannot  see  that  there  is 
any  weight  in  that  objection,  the  nature  of  it  being  such  as 
required  recording,  as  was  done  in  this  case  in  the  ordinary 
way.  I  think  that,  the  Watsons  having  failed  to  pay  the 
rent,  T;  J.  Wallace,  the  lessor,  would  have  a  right,  after  the 
time  limited  in  the  lease,  to  take  possession  of  the  leased 
premises,  if  he  had  not  executed  the  deed  of  trust ;  but  it  is 
quite  clear  that,  after  the  execution  cf  that  deed,  he  had 
neither  the  possession  nor  any  legal  interest  whatever  in  the 
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demised  property  ;  and  why  he  should  have  been  assessed  for 
it  I  am  at  a  loss  to  understand,  when  the  public  records  and 
open  occupation  of  the  property  showed  that  he  had  neither 
the  possession  nor  the  right  of  po&<^e5^ion  of  it. 

As  between  T.  J.  Wallace  and  J.  A.  Wallace  the  deed  of 
trust  was  binding,  and  it  will  be  conceded  (hat  he  who  claims 
in  right   of  a   so-called  fraudulent  vendor,  even    when   the 
conveyance  is  proved  to  be  fraudulent,  and  to  be  within  the 
statute  of  IS  Eliz.,  must,    in  order  to  succeed  a^inst  the 
vendor,  show  that  he  would  have  had  a  strict  legal  right  as 
against  the  vendor  if  the  impeached  conveyance  had  not  been 
made,  and  also  that  process  was  regularly  issued,  to  justify 
the   conversion   and    sale  complained  of.      /  Watennan   on 
TrespcLsSy  625.     That  evidence  I  cannot  find  in  this  case,  there 
being  no  legal  proof  whatever  of  either  the  assessment,  the 
posting    or  service  of  notices,    or  even  of  the  signature  or 
official  character  of  the  gentleman  who  signed  the  warrant  of 
distress  as  J.  P.     It  is  true  Goff  says,  "  I  sent  a  notice  of 
assessment  in  Maj',  1878,  to  T.  J.  Wallace,  on  the  usual  printed 
form,"  but  surely  that  is  no  evidence  of  service,  by  mail  or 
otherwise,  of  a  written  notice  which  is,  presumably,  in  exist- 
ence, because  its  loss  or  destruction  is  not  proved.     Moreover, 
these  very  important  parts  of  the  case  are  directly  put  in 
issue  by  the  pleadings,  throwing  the  onus  of  proof  upon  the 
defendant  who,  as  I  think,  has  entirely  failed  to  supply  such 
proof.     The  witness  McDonald  says  that  "in  1878  Wren  was 
in  the  house ;  I  got  all  the  instructions  I  could  from  him ;  I 
assessed  him  for  his  personal  property ;  he  said   he  paid  no 
rent."     Clearly  this  was  no  evidence  against  the  plaintiflT,  who 
was  no  party  to  the  transaction  and  conversation  referred  to. 
Again  the  evidence  of  the  defendant  relating  to  the  conversa- 
tion which  he  said  he  had   with   the  plain tifTs  father,  at  a 
time  when  it  could  not  have  been  part  of  the  res  geatce,  was 
entirely  inadmissible.    In  order  to  prove  the  fraud,  declarations 
made  by  the  assignor  at  the  time  of  the  execution  of  the 
assignment  are  admissible,  as  part  of  the  res  (festce,  but  not  if 
made  at  another  time.     Philips  v.  Aimer,  1  Esp.,  355  ;  Penn 
V.  Scholey,  5  Esp.,  243.      Here  the  declarations  of  Mr.  T.  J. 
Wallace  which  were  received  in  evidence  were  made  at  a  time 
when  they  could  not  have  been  a  part  of  the  res  gestcB,  and 
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iwhen  he  bad  no  legal  interest  whatever  in  the  propertj'  in 
question. 

At  the  argument  it  was  contended  that  the  deed  of  trust 
"was  not  operative  till  the  cestui  qui  ti-ust  assented  to  it,  and 
Falconer  v.  Sawyer^  James'  Reps.,  277,  was  cited  in  support 
of  that  contention,  but  I  confess  I  do  not  see  the  analogy 
betTveen  the  two  cases.  It  is  not  the  ceaiui  qui  trust  who  is, 
in  this  case,  disputing  or  upholding  the  validitj'  of  the  assign- 
ment, but  one  who  takes  the  property  out  of  the  hands  of  the 
trustee,  without  recognizing  any  tiust  whatever  in  the  trans- 
action, and  who  could  not  recognize  such  trust  without 
destroying  the  only  ground  of  defence  which  he  could  by  any 
possibility  set  up.  In  the  case  cited  it  is  quite  clear  that  the 
cestui  qui  ti*ust  could  not  avail  himself  of  the  terms  of  the 
trust  deed  without  complying  with  its  conditions ;  but  that 
question  does  not  at  all  arise  in  this  case. 

It  is  contended  that  the  plaintiff  has  not  such  an  interest 
in  the  property  in  question  as  to  be  capable  of  maintaining 
this  action  ;  but  I  am  of  an  entirely  different  opinion.  Indeed, 
I  think  that  he  alone  could  maintain  it.  Farrant  v.  Thompsov, 
5  B.  &;A1.,826. 

Referring  to  the  objection  that  there  is  no  evidence  of  a 
demand  of  possession  of  the  property  in  dispute  before  action, 
it  is  only  necessary  to  say  that  the  possession  of  the  property 
by  the  defendant  being  wrongful  from  the  beginning,  and  in 
itself  a  conversion,  no  such  demand  is  required. 

The  plaintiff*  does  not  claim  as  for  a  constructive,  but  for 
an  actual  conversion ;  and  I  am  of  opinion  that  the  verdict 
must  be  set  aside  and  a  new  trial  granted,  for  the  reasons 
mentioned. 


HAWES   V,    HART. 


8ICTI05  53  of  chapter  129  Dominion  Acta  of  1374  does  not  take  away  the  Jurisdiction  of 
the  Supreme  Court  by  way  of  certiorari. 

This  cause  came  before  the  Court  composed  of  Sir  W. 
Young,  C.  J.,  and  DesBarres,  McDonald,  Smith,  James  and 
Weatherbe,  JJ.»  January  14th,  ISSl^  on  a  motion  to  quash  a 
certiorari. 
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A  suit  for  seaman's  wages  was  tried  before  W.  Evens,  Esq., 
Stipendiary  Magistrate  for  the  County  of  Halifax,  by  whom 
judgment  was  given  for  plaintiff.  Before  execution  was 
issued  the  suit  was  brought  up  to  the  Supreme  Court  by  writ 
of  certiorari. 

Parsons,  now,  (January  14th,)  moved  to  make  absolute  a 
rule  to  set  the  certiorari  aside,  contending  that  the  affidavit 
upon  which  the  certiorari  issued  set  out  no  matter  of  law, 
and  that  the  decision  of  the  Stipendiary  Magistrate  was  final 
under  sections  52  and  53  of  chapter  129  Dominion  Acts, 
1874.  No  such  cause  is  to  be  removed  by  certiorari  or  other- 
wise. Sec.  116.  Z.  R,  3  Q.  B,  Div,,  509.  When  judgment 
was  given  below  the  defendant's  attorney  was  present  and 
gave  notice  of  appeal. 

G.  Ritchie, — Where  it  is  stated  in  an  act  that  there  is  no 
appeal,  that  does  not  preclude  certiorari.  If  we  state  facts 
from  which  the  law  can  be  inferred  it  is  enough.  Our  con- 
tention is  that  Hawes  was  not  appointed  captain  by  us  or  by 
our  authority.  He  sues  for  wages  as  master.  The  statute 
takes  way  our  appeal  but  does  not  take  away  the  certiorari 
which  lies  although  the  appeal  is  taken  away.  2  Hawkins 
Pleas  of  the  Crown,  chapter  27,  sec.  23 ;  Crawley  v.  AnderM% 
1  N.  S.  Decisions,  p.  385  ;  also,  5i?.  <k  C,  37  ;  -^  El.i&BL,  314; 
6  £6  Vict,  ch  57,  sec.  8 ;  L.  E.,  6  P.  C,  417. 

Fielding,  in  reply.  There  is  an  appeal  from  all  summary 
,  convictions  before  a  magistrate,  (Dominion  Acts,  1877,  chap. 
27,)  unless  it  is  otherwise  provided.  (Weatherbe,  J. — That 
is  in  cases  of  orders  and  convictions,  of  which  this  is  neither. 
YouKG,  C.  J. — The  Summary  Convictions  act  does  not  apply 
to  this  case  at  all.)  Then  we  take  this  ground  that  the  finding 
of  the  magistrate  on  the  facts  is  final.  Qv/^en  v.  Levy, 
3  R.  &  C,  51 ;  Queen  v.  Bolton,  I  Queen's  Bench,  66.  The 
Court  will  not  interfere  in  matters  of  fact.  The  Judge  below 
has  found  that  Hawes  was  the  captain.  (Weatherbe,  J.— 
But  that  is  the  point  to  be  decided,  whether  he  found  so  on 
sufficient  evidence.)  Eager  v.  Carey,  1  R.  &  G.,  49.  There  is  a 
defect  apparent  on  the  writ  itself.  It  does  not  sufficiently'  specify 
the  papers  to  be  sent  up.  (Weatherbe,  J. — You  have  not 
asked  that  the  writ  be  quashed  on  that  ground.)     We  have 
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taken  the  ground  that  it  was  improvidently  granted,  which 
includes  a  defect  on  the  face  of  the  writ.  Burrow's  Settlement 
Cases,  112.  (Weatherbe,  J. — That  is  no  authority  whatever. 
It  does  not  touch  the  question.)  The  case  in  5  Law  Reports 
is  in  our  favor.  The  writ  is  to  be  granted  on  a  manifest  want 
of  jurisdiction.  (Sir  W.  Young,  C.  J. — That  is  the  question 
to  be  settled.  Weatherbe,  J. — We  must  enquire  whether  it 
-was  fairly  shown  that  the  plaintiff  was  master  or  not. 
Ritchie, — It  is  not  a  question  of  fact  whether  Hawes  was 
master.  It  is  a  question  depending  upon  the  law  of  agency.) 
On  point  of  jurisdiction,  1  Wm.  Bhxckstone,  231 ;  Ckipman's 
Notes,  113.  It  must  be  stated  particularly  what  the  points  of 
law  likely  to  arise  are.  (Weatherbe,  J. — That  does  not  help 
you.  It  is  better  for  you  that  the  facts  should  be  stated  from 
which  we  can  infer  the  law.)  Assent  may  give  jurisdiction. 
Anderson  v.  Mason,  1  M.  S.  Decisions,  1. 

DesBarres,  J.,  now,  (September  16th,  1881,)  delivered  the 
judgment  of  the  Court  : — 

This  suit  was  brought  before  the  Stipendiary  Magistrate 
at  Halifax,  under  chap.  129,  sec.  59  of  the  Dominion  Act  of 
1874,  for  the  recovery  of  wages  claimed  by  the  plaintiff  as 
master  of  a  small  fishing  vessel  of  which  the  defendant  was 
owner.  Judgment  was  given  by  the  Stipendiary  Magistrate 
in  favor  of  the  plaintiff  for  the  amount  claimed,  and  a  writ 
of  certiorari  was  issued  at  the  instance  of  the  defendant  to 
remove  the  judgment  and  proceedings  in  this  cause  into  this 
Court  with  the  view  of  setting  them  aside.  The  plaintiff 
thereupon  moved  for  and  obtained  a  rule  nisi  to  set  aside  the 
order  for  and  quash  the  writ  of  certiorari,  upon  the  several 
gi'ounds  mentioned  therein,  all  of  which  we  have  considered, 
as  well  as  the  written  arguments  of  counsel  with  which  we 
were  furnished.  One  of  the  grounds  taken  in  the  rule  for 
setting  aside  the  writ  of  certiorari  is  that  the  judgment  of  the 
Stipendiary  Magistrate  under  sec.  53  of  the  act  above  referred 
to  is  final  and  that  the  right  to  that  writ  is  expressly  taken 
away.  We  are  all  of  opinion  that  the  jurisdiction  of  this 
Court  is  not  taken  away  by  any  of  the  provisions  of  that  act, 
and  that  the  plaintiff  cannot  prevail  either  upon  that  or  any 
other  of  the  grounds  mentioned  in  the  rule.    It  is  proper  to 
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remark  that  an  exception  was  taken  by  the  plaintiflTs  counsel 
in  the  written  argument  furnished  by  him  in  this  case,  thai 
the  bail  upon  which  the  writ  of  certiorari  was  issued  was  not 
in  conformity  to  the  statute  inasmuch  as  it  is  not  expressed 
to  be  bail  to  respond  the  judgment,  but  bail  only  for  removal 
of  the  cause  on  certiorari.  We  refrain  from  expressing  any 
opinion  on  this  point  as  it  is  not  one  of  the  grounds  taken  in 
the  rule.  The  rule  nisi  for  quashing  the  writ  must  therefore 
be  discharged  and  the  cause  must  be  considered  as  being 
properly  before  this  Court 


BROWN  V.  WINDSOR  &   ANNAPOLIS  RAILWAY  CO. 

Undbr  chapter  24  of  the  Acts  ot  ISSS  the  Windsor  and  AnnapoIU  Railway  Company  vf 
liable  to  be  assessed  for  the  maintenance  of  the  dj'ke  protectin^f  the  marsh  orer  which  tbi 
track  of  their  road  pa?flM  owned  by  them,  section  16  of  chapter  21  R  8.  applying  oqIt  to 
county  asseasmsnts ;  and  recoursa  need  not  ba  had  to  the  land  itaelf  under  section  15  of  charcrr 
40  R.  S.  as  that  section  refers  only  to  the  original  construcrtion  of  the  dyke  Where  the  ovner 
has  not  oonsent«d.  • 

This  was  an  appeal  from  the  judgment  of  the  learneil 
Judore  of  the  Countv  Court  at  Windsor  in  an  action  for  dvke 
rates,  holding  that  the  defendant  company  was  liable  for  its 
proportion  of  the  expense  of  maintenance  of  the  dyke  protect- 
ing the  marsh  over  which  the  track  of  their  railroad  passes. 
The  appeal  was  argued  March  30th,  1881,  before  RrrCHiE,  E.  X, 
Smith,  James  and  Weatherbe,  J  J. 

Hemy, — The  act  under  which  alone  the  plaintiffs  can 
seek  to  recover  is  the  act  of  1868,  chapter  24.  The  defendants 
were  held  exempt  from  county  taxation  under  the  County 
Assessment  Act,  chap.  21,  JJ.  /S.,  section  16,  on  the  ground  that 
their  road  was  a  provincial  railwa3\  Cites  County  of  AnnapoIU 
V.  Windsor  Jk  Annapolis  Raihvay  Company,  decided  in  1871. 
(Weatherbe,  J. — I  never  could  understand  on  what  ground 
that  decision  proceeded,)  The  taxation  in  the  present  case 
may  possibly  be  of  a  special  character^  and  the  railway  may 
be  liable  to  contribute  for  the  maintenance  of  dykes,  evea 
though  exempt  from  county  assessment.  I  contend  on  the  deci- 
sion cited  that,  being  a  provincial  railway,  the  road  is  not 
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liable  for  county  or  other  local  assessment     If  the  road  was 

a  provincial  railway  the  act  of  18G8,  seekin<j^  to  make  it  liable, 

was  ultiu  vires.     The  road  is  established  to  be  a  provincial 

railway  by  the  decision  cited  and  the  acts  in  reference  to  the 

construction  of  the  road  ;  Acts  of  1859,  chapter  1  ;  Acts  of  1S65, 

chapter  13,  and  Acts  of  1867,  chapter  36.     (Ritchie,  E.  J. — 

Would  you  not  be  liable  independently  of  the  act  of  1868,  as  an 

owner  or  occupier.     King, — That  is  my  contention.).    I  think 

not-      Whose   property   would   the   road   from    Windsor    to 

Annapolis  be  if  the  company  forfeited  it?     Supposing  them 

to  have  only  a  defeasible  property  in  the  road,  it  is  a  very 

nice  question  whether,  if  the  road  was  forfeited,  the  Local  or 

Dominion  Government  would  claim  it.     It  must   be  shown 

that  we  agreed  to  the  building  of  the  dyke.     See  also  chap. 

7,  Acts  of  1867.     This  act  again  treats  the  road  as  a  provincial 

railway.     (Ritchie,  E.  J. — It  is  so  in  a  sense  as  opposed  to  a 

Dominion  railway.) 

King,  contra. — Cites  section  9,  chapter  36,  Acts  of  1867.  I 
need  not  refer  to  chapter  21,  which  relates  to  county  assess- 
ment, and  is  admitted  not  to  apply.  The  company  was 
materially  benefited  by  the  work  done,  and  we  should 
i-ecover  to  the  extent  of  the  benefit.  Mr.  Henry  has  referred 
to  all  the  points  I  intended  to  touch  upon. 

Heni^,  in  reply. — Section  12  of  chapter  40,  /?.  5.,  provides 
that  the  assessment  shall  be  a  lien  upon  the  land. 

Ritchie,  E.  J.,  now,  (September  16th,  1881,)  delivered  the 
judgment  of  the  Court : — 

The  defendants  have  apppealed  from  the  judgment  of  the 
County  Court  Judge  for  King's  County,  who  held  them  liable  to 
be  assessed  for  the  maintenance  of  the  dyke  which  protects  the 
marsh  over  which  the  track  of  their  road  pa.sses  owned  by 
them,  on  the  ground  that  their  railway  is  to  be  deemed  a 
provincial  railway,  and  as  such  exempt  from  taxaticm.'  We 
all  think  that  the  judgment  should  be  affirmed,  as  section  16 
of  chapter  21  of  the  Revised  Statutes,  relied  on  by  the  defend- 
ants, applies  only  to  county  assessment ;  while  chapter  24  of 
the  Acts  of  1868  provides  expressly  that  they  shall  be  liable 
to  the  provisions  of  the  acts  relating  to  dyked  marsh  lands,  in 
so  far  as  their  railway  shall  be  constructed  on  such  lands,  to 
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the  same  extent  as  other  owners.  This,  it  appears  to  us, 
settles  the  question.  It  was  urged  that  if  so  these  proceedings 
could  not  be  sustained,  as  under  section  15  of  chapter  40  of 
the  Revised  Statutes,  recourse  could  only  be  had  to  the  land 
itself  to  collect  them.  But  we  think  that  this  section  refers 
only  to  assessment  for  the  original  construction  of  the  dyke 
where  the  owner  has  not  consented  to  his  mareh  being  dykedi 
in  order  to  prevent  the  possibility  of  his  being  thereby 
required  to  contribute  beyond  the  value  of  the  land.  The 
appeal  will  therefore  be  dismissed  with  costs. 


McLEAN  V.  GARNIER. 

Defsntdant's  two  tons  purchased  a  vessel  from  one  Pettipas  for  which  they  gave  their  note 
payable  to  Pettipas  or  order.  The  defendant  wrote  his  name  on  the  back  of  the  note  in  the 
same  direction  as  the  writing  in  the  body  of  the  note  inside,  and  it  was  afterwards  taken  to 
Pettipas  who  wrote  his  name  across  the  bock  of  the  note  (in  manner  described  by  Jaxss,  J.« 
infra).  Pettipas  then  handed  the  note  to  plaintiff  to  whom  he  was  indebted  and  plaintiff  soed 
the  defendant  on  the  note,  alleging  that  Pettipas  eudorsed  the  note  to  the  defendant  who 
endorsed  it  to  the  plaintiff. 

Heldf  that  the  plaintiff  could  recorer  the  amount  of  the  note.  (Per  Jamsb,  J.,  Uat 
plaintiff,  not  knowing  the  facts,  had  a  right  to  assume  that  the  note  was  endorsed  first  bf 
Pettipas  and  afterwards  by  defendant ;  per  DrsBarres  and  Smith,  JJ.,  that  defendant,  by 
placing  his  name  on  the  back  of  the  note  and  allowing  it  to  pass  into  the  hands  of  the  psvee 
to  be  by  him  transferred  to  whom  he  pleased,  was  liable  to  the  plaintiff  as  bona  fide  holdtf 
without  notice.)  * 

L.  &  E.  Gamier  made  a  promissory  note  payable  to  Pettipas. 
The  note  was  endorsed  by  Constant  Garnier,  the  father  of 
L.  &  E.  Garnier,  and  transferred  to  McLean,  the  plaintiff,  in 
payment  of  a  debt  due  the  latter,  having  been  previously, 
though  subsequently  to  the  first  endorsement,  endorsed  by 
Pettipas  the  payee.  The  action  was  brought  by  plaintiff 
against  Constant  Garnier,  alleging  the  making  of  the  note  by 
Ernest  and  Louis  Garnier,  endorsement  by  Pettipas  to  defend- 
ant, and  by  defendant  to  plaintiff.  The  pleas  denied  the 
endorsement  as  alleged,  that  plaintiff  was  the  lawful  holder, 
the  presentment  for  payment,  notice  of  dishonor,  &c  The 
cause  was  tried  before  James,  J.,  at  Halifax,  and  judgment 
was  given  for  defendant.  Plaintiff  took  a  rule  nisi  which  was 

*  The  opinion  of  WBATnsRBB,  J.,  {infira),  did  not  come  iuto  thehaoda  of  the  rvpoiter 
until  after  the  head-note  was  drawn. 
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argued    February    l7th,    1881,  before    DesBarrks,   Smith, 
James  and  Weatherbe,  J  J. 

Ritchie,  Q.  C. — It  was  held  here  in  Bums  v.  Snow  that  if 
the  action  was  brought  by  a  person  in  Pettipas'  position,  he 
could  not  have  sued ;  but  it  has  been  held  in  15  U.  C,  Q,  B., 
627,  and  9  U.  0.  Q.  B,,  73,  that  under  the  same  facts,  if 
Pettipas  endorsed  without  recourse,  he  could  recover.  The 
facts  here  would  be  the  same  as  in  Burns  v.  Snow,  if  this 
action  were  brought  by  Pettipas ;  but  the  difference  is  that 
the  action  here  is  brought  by  McLean,  a  holder  for  value ; 
Chitty  on  BUls,  58.  McLean  is  in  a  different  position.  He 
got  it  in  the  usual  way,  and  was  not  obliged  to  inquire  how- 
it  was  made ;  S  Beat  &  Simith,  38.  A  party  who  has  put  his 
name  to  what  may  be  converted  into  a  negotiable  paper,  and 
allows  it  to  get  into  the  possession  of  another  who  transfei^  it 
to  a  holder  for  value,  is  liable  to  such  holder  however  fraudu- 
lent against  him  the  transaction  may  have  been.  L,  R,, 
4  C.  P.,  704,  refers  to  many  of  the  cases.  30  U.  G.  Q.  5.,  489 ; 
8  U.  C.  Q.  5.,  230.  The  latter  case  shows  that  the  holder  may 
look  to  the  parties  as  they  appear  on  the  note.  9  GxiaL,  104. 
This  was  a  case  of  a  note  endorsed  by  a  person  not  the  payee, 
as  in  this  case,  and  it  was  said  that  every  presumption  should 
be  in  favor  of  its  regularity.  8  Camp,,  57  ;  Chitty  on  Bills, 
170.  No  form  of  endorsement  is  necessary.  28  Pick.,  63 ; 
7  DowL  &  Ryl^y  653.  As  to  notice  of  dishonor ;  Chitty  on 
BillSy  419.  It  was  competent  to  prove  the  notice  by  proving 
the  contents  of  it.  The  notice  was  by  telegram.  We  have 
proved  its  contents  and  the  sending  of  it,  and  its  receipt  is 
admitted.  In  L,  it.,  -^  CA.,  98,  notice  given  by  telegram 
in  connection  with  an  injunction  was  held  sufficient. 

OraJiam,  contra. — The  plaintiff  seeks  to  recover  on  an 
endorsement  alleged  to  have  been  made  which  was  never 
made.  (Weatherbe,  J. — That  is  admitted,  but  it  is  argued 
you  cannot  set  it  up.)  The  following  cases  are  on  overruling 
decisions ;  40  L,  T.,  N.  S,,  109  ;  40  L.  T.,  N,  S„  bib  ;  41  L.  T., 
JV.  S.y  9;  Burns  v.  Snow,  N.  S.  Decisions,  January,  187c, 
(unreported).  Clarke  on  Bills  and  Notes,  b4f,  71,  (Weatherbe, 
J. — You  are  not  meeting  Mr.  Ritchie's  argument.  He  admits 
that  the  payee  cannot  recover.)  It  is  a  much  stronger  posi- 
28 
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tion  that  Fettipas  could  recover  against  Constant  Garnier. 
Tliere  is  no  relation  between  plaintiff  and  Constant  Qarnier. 
3  R.  Jk  C,  253.  In  the  latter  case  there  was  a  forgery  of  a 
person's  endorsement,  and  the  principle  referred  to  by  Mr. 
Ritchie  would  apply,  but  it  was  held  that  the  plaintiffs  were 
not  entitled  to  recover.  On  this  point  see  Chitty  on  Bilk, 
182,  citing  L.  jR.,  1  Exch.  Dh\  3G8.  A  party  to  whom  a  bill 
is  transferred  by  a  forged  endorsement  acquires  no  title,  and 
cannot  recover.  (Smith,  J. — Mr.  Ritchie  did  not  go  that  far. 
He  referred  to  cases  where  parties  put  their  names  themselves 
to  papers.)  Plaintiff  had  notice  from  the  face  of  the  instro- 
ment  that  it  was  not  made  in  the  regular  way.  It  is  singular 
that  plaintiff  himself  was  not  called.  There  is  nothing  on  the 
note  to  show  that  Pettipas  endorsed  to  Constant  Qarnier.  If 
Pettipas  had  written  his  name  above  Garnier's  so  as  to  make 
it  appear  that  the  name  w&s  regularly  endorsed  it  would  be 
different.  Unless  there  was  some  evidence  of  an  agreement 
that  Pettipas  should  put  his  name  there  it  would  be  very  like 
forgery.  The  intention  of  Constant  Garnier  from  the  evidence 
was  to  make  himself  a  guarantor  for  the  payment  of  the  note 
to  Pettipas  and  him  only.  The  case  in  Cochran's  Reports,  5, 
shows  it  to  be  clearly  a  question  of  intention.  In  Foster  v. 
McKinnon  the  party  was  allowed  to  show  mistake.  The  case 
is  referred  to  in  Pollock  on  Cimtracts,  401. 

(Ritchie,  Q.  C. — The  payee  must  be  presumed  to  be  the 
first  endorser  wherever  his  name  appears,  whether  above  or 
below  that  of  the  other  endorser.  Weatherbe,  J. — I  must 
confess  that  seems  reasonable.)  But  here  it  is  ambiguous, 
and  you  can  give  evidence  to  show  which  is  first.  (Weatherbe, 
J. — That  is  as  between  the  immediate  parties,  but  Mr.  Ritchie 
contends  that  in  the  hands  of  an  innocent  holder,  if  the  payee's 
name  ap|)ears  anywhere  upon  the  note,  even  upon  the  face  of 
it,  the  payee's  name  being  required  to  be  first,  the  holder  has 
a  right  to  treat  it  as  such,  and  all  the  other  names  as  subse- 
quent endorsers.)  We  are  willing  to  accept  a  judgment  on  that 
ground,  but  when  one  name  appears  below  another,  there  is  a 
presumption  that  the  latter  was  written  first ;  and  when  the 
endorsements  are  written  in  an  ambiguous  manner  yoa  may 
explain  by  evidence  which  was  written  first;  108  Mass*, 
509.    There  is  no  evidence  of  the  presentment 
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Ritchie,  Q.  C,  in  reply. — ^The  note  was  payable  at  Humber 
River,  where  neither  of  the  makers  had  any  place  of  business, 
but  there  is  clear  evidence  of  presentment  In  regard  to  notice 
of  dishonor  we  proved  that  it  was  sent,  and  it  roust  be 
assumed  that  it  was  received.  On  these  points  see  Ohitty  on 
Bills,  419 ;  Byles  on  Bills,  412;  i.  R,  9  CL  App.,  591.  As 
to  the  party  by  whom  notice  must  be  given  see  Byles  on 
Bills,  419.  The  English  cases  cited  on  the  other  side  only  go 
to  the  extent  that  the  action  cannot  be  maintained  by  the 
payee  unless  upon  a  guarantee.  Foster  v.  McKinnon,  which 
is  very  strong  in  our  favor,  reviews  the  cases  on  both  sides. 
There  might  be  something  in  the  contention  that  the  defendant 
only  intended  to  be  a  guarantor  if  he  had  placed  his  name  on 
a  note  payable  only  to  Pettipas,  but  he  placed  it  on  a  nego- 
tiable instrument.  Byles  on  BiUs,  287,  244 ;  Chalmers  on  Bills 
of  Exchange,  170,  The  endorser  of  a  bill  by  the  fact  of 
endoi*sing  it  conclusively  admits  and  warrants  to  a  bona  fide 
holder  the  genuineness  and  regularity  in  all  respects  of  the 
drawer's  signature  and  all  previous  endorsements.  As  to 
where  the  endorsement  may  be  placed  see  £  DeQ,  &  J.,  191 ; 
ByUs  on  Bills,  239, 

The  Court  now,  (September  16th,  1881,)  delivered  judg- 
ment : — 

James,  J. — Declaration  of  John  S.  McLean  against  Constant 
Oarnier,  alleging  that  Ernest  Gfarnier  and  Louis  Gamier  by 
their  promissory  note  promised  to  pay  William  Pettipas  or 
order,  in  Humber  River,  $650  six  months  after  date,  and  the 
said  William  Pettipas  endorsed  the  same  to  the  defendant, 
who  endorsed  the  same  to  the  plaintiff;  and  alleging  present- 
ment and  notice  of  dishonor. 

The  pleas  denied  the  endorsement  by  Pettipas  to  the 
defendant,  and  the  endorsement  by  defendant  to  plaintiff,  and 
also  denied  presentment  and  notice  of  dishonor.  The  cause 
was  tried  before  me  without  a  jury,  upon  evidence  taken 
de  bene  esse^  and  a  vei*dict  given  for  defendant  on  the  ground 
that  "  the  plaintiff  cannot  recover  against  him  as  endorser  of 
the  note  upon  the  evidence." 

It  appeared  at  the  trial  that  William  Pettipas  being  in 
possession,  as  owner,  of  a  schooner,  sold  her  to  Ernest  Qamier 
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and  Louis  Gamier,  of  Humbolt  River,  Newfoundland,  sons  of 
defendant,  for  $650,  and  took  from  them  in  payment  their 
joint  and  several  promissory  note,  payable  in  six  months.  It 
was  a  part  of  the  bargain  for  the  purchase  that  the  defendant 
should  go  security  for  the  note,  and,  in  pursuance  of  this 
agreement,  one  of  the  makers  took  the  note  to  Bay  St.  George 
where  defendant  resided  several  days  after  the  note  was 
drawn,  and  procured  the  defendant  to  write  his  name  on  the 
back  of  the  note.  This  the  defendant  admits  he  did,  "to 
oblige  the  boys,"  so  that  it  is  clear  that  he  intended  to  become 
surety  for  the  payment  of  the  note  either  as  drawer,  endorser, 
or  guarantor,  the  consideration  being  the  sale  of  the  vessel  to 
his  sons ;  the  schooner  was  thereupon  delivered  to  them  and 
the  note  delivered  to  Pettipas.  At  the  time  defendant  wrote 
his  name  on  the  note  there  was  no  other  signature  upon  it 
than  those  of  the  two  makers.  Afterwards  Pettipas,  the 
payee  of  the  note,  being  indebted  to  plaintiff,  endorsed  the 
note  to  him  by  writing  his  name  on  the  back.  This  signature, 
it  was  contended  on  behalf  of  the  plaintiff,  was  in  fact  written 
below  the  signature  of  defendant,  and  that  he  never  endorsed 
it  above  the  signature  of  the  defendant. 

Two  cases  decided  in  this  Court  were  cited  on  behalf  of 
defendant,  viz.,  Morton  v.  Campbelly  Cochran's  Reps.,  5,  and 
Bums  v.  Snoiv,  decided  in  1875  and  not  yet  reported.  In 
the  former  it  was  decided,  on  the  authority  of  GHnneU  v. 
Herbert^  Wilkins,  J.,  dissenting,  that  in  a  similar  case  the 
defendant  could  not  be  sued  as  maker  of  the  note,  and  in  the 
latter,  in  which  the  declaration  was  in  three  separate  counts, 
charging  the  defendant  as  drawer,  endorser,  and  guarantor, 
respectively,  that  he  could  not  recover  against  the  defendant 
in  any  of  these  capacities. 

T  have  reviewed  all  the  authorities  cited  at  the  argument, 
including  the  following  note  in  Chalmers  on  Bills  (1878), 
p.  169,  art.  217 ;  "  Formerly,  when  a  person  who  was  not  the 
holder  endorsed  a  bill  a  pleading  difficulty  arose  as  to 
whether  he  was  to  be  described  as  an  endorser  or  a  new 
drawer.  The  difficulty  was  purely  technical,  for  the  conse- 
quences are  identical.  Now,  (under  the  Judicature  Act,)  it 
would  be  sufficient  to  state  the  facts.  The  truth  is  that  when 
a  person  who  is  not  the  holder  backs  a  bill  he  is  not  an 
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-endorser  but  a  qv/iai  endorser.  The  law  annexes  to  his  act 
liabilities  similar  to  those  which  follow  the  endorsement  of  a 
bill  by  the  holder.  In  some  American  States  he  is  regarded 
as  an  ordinary  guarantor."  I  was  induced  to  grant  the  rule 
nisi  to  set  aside  the  verdict  in  the  hope  that  some  recent 
English  authority  would  be  found  tending  to  a  simple  and 
satisfactory  solution  of  the  difficulty  which  the  Courts  have 
experienced  in  dealing  with  these  irregular  endorsements,  but 
no  such  cade  or  dictum  has  been  cited,  and  I  am  constrained 
to  hold  that  the  law  remains,  in  this  Dominion  at  least,  in  the 
same  unsatisfactory  position  indicated  by  the  two  decisions  of 
our  own  Court  to  which  I  have  above  referred.  A  law  must 
be  unsatisfactory  which  continually  fails  to  carry  out  the 
dictates  of  common  sense,  and  which  permits  parties  to  escape 
obligations  into  which  they  have  deliberately  entered.  In 
this  case  there  can  be  no  question  that  the  defendant,  for  a 
valuable  consideration,  intended  to  bind  himself  as  much  as  if 
his  name  was  at  the  foot  of  the  note.  This  is  only  one  of  a 
multitude  of  cases  of  a  similar  character  occurring  constantly, 
as  is  shown  by  the  Reports  in  England  and  her  colonies,  and 
in  the  United  States.  The  general  result  of  the  numerous 
cases  in  the  United  States  seems  to  be  that  it  is  a  question  for 
the  jury  whether  the  defendant  intended  to  bind  himself  as 
surety  or  guarantor,  and  if  the  jury  find  in  the  aflSrmative  he 
is  found  liable.  But  the  decisions  vary  in  different  States,  and 
the  law  cannot  be  regarded  as  at  all  settled.  If  it  were  we 
must  be  bound  by  the  English  cases  where  they  are  clear  and 
decisive,  and  if  there  were  not  some  fact  in  this  case  which 
distinguished  it  from  all  the  cases  I  have  seen,  my  opinion 
would  be,  as  until  the  last  few  days  it  has  been,  that  the 
verdict  should  be  sustained. 

The  copy  of  the  note  furnished  to  me  at  the  argument 
represented  the  endorsement  thus  : 

Endorsed. 

Constant  Garnier, 
Wm.  Pettipas, 

the  endorsement  of  the  payee  being  distinctly  and  undeniably 
below  that  of  the  defendant.  We  know  from  the  evidence 
that  in  fact  the  endorsement  was  after  that  of  the  defendant 
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in  point  of  time.  Pettipas,  unquestionably,  when  the  note 
was  brought  to  him  with  the  defendant's  name  on  the  back, 
had  the  right  to  endorse  it  above  the  defendant's  endorsement, 
and  to  add  the  words  **  without  recourse,"  and  if  he  had  done 
so  afterwards,  or  at  any  time  before  trial, — as  it  would 
seem  by  the  cases, — his  endorsee  would  have  had  a  right  to 
bring  the  action,  the  forms  of  the  pleadings  being  given  ia 
Moffat  V.  Rees,  15  U.  C.  Q.  B.,  527,  following  WUders  v. 
RtevenSy  15  M.,&  W.,  208.  But  in  the  same  case  dt  Moffat  v. 
BeeSy  on  another  count  of  the  declaration,  it  was  decided  on 
demurrer  by  the  same  Court,  that  where  the  payee  did  not 
endorse  the  note  above  the  defendant's  signature  *'  without 
recourse,"  as  was  alleged  in  the  other  count  of  the  declarauon, 
the  plaintiff  could  not  recover.  See  Moffat  v.  Rees,  15  U.C.  Q.B., 
522,  following  Biskop  v.  Hayward,  4  T.  R,  470.  I  mention 
these  cases  because  with  others  they  formed  the  foundation  of 
the  opinion  which  I  had  prepared  in  this  case,  sustaining  the 
verdict,  and  to  illustrate  the  conclusion  at  which  I  have  now 
arrived.  I  have  been  induced  to  alter  that  opinion  by 
referring,  at  the  suggestion  of  my  learned  brother  Weatherbe, 
to  the  original  note,  from  which  I  find  that  the  description  of 
the  endorsement  furnished  me  at  the  argument  was  inaccurate. 
On  the  note  the  endorsement  appears  as  follows : 

Constant  Gaknier. 

I 


the  defendant's  name  being  written  in  the  same  direction  on 
the  paper  as  the  body  of  the  note  inside,  and  the  payee's  at 
right  angles  to  it,  this  latter  being  the  usual  and  ordinary 
way  of  endorsing  a  note. 

Now  both  Pettipas  and  plaintiff  must  be  presumed  to 
have  known  the  law,  and  if  the  note  were  so  endorsed  as  to 
appear  undeniably  to  any  one  not  informed  as  to  the  real 
fact  that  the  signature  had  been  irregularly  endorsed,  then 
Pettipas  should  have  taken  the  steps  necessary  to  validate  the 
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note  in  the  hands  of  plaintiff,  and  plaintiff"  was  bound  to  see 
that  he  did  so  before  he  accepted  the  note.  But  there  is  no 
evidence  that  McLean  knew  the  facts.  It  is  not  pretended 
that  he  had  any  other  information  than  appeared  on  the  face 
of  the  note.  It  may  have  occurred  to  him  to  ask  the  question, 
looking  at  the  position  of  the  endorsements,  "  which  of  these 
is  the  first  endorser,  because  if  Pettipas  endorsed  fir«t  the  note 
is  good,  but  if  defendant,  the  note  is  good  for  nothing  ?"  And 
I  cannot  but  admit  that  the  most  likely  conclusion  to  which 
he  would  come  would  be  that  the  note  was  endorsed  regu- 
larly, first  by  Pettipas  and  then  by  Garnier ;  and  this  for  two 
reasons,  first  because  it  is  the  common  and  most  regular 
usage  for  the  payee  to  endorse  first,  and,  secondly,  because 
the  endorser  of  a  note  usually  writes  his  name  across  the  note 
in  the  manner  adopted  by  Pettipas  and  not  in  the  way  adopted 
by  defendant.  He  therefore  almost  inevitably  fell  into  the 
error  of  supposing  that  the  endorsements  had  been  regulariy 
made. 

Now,  under  these  circumstances,  the  plaintiff,  having 
accepted  a  note  apparently  regular  on  its  face,  must  be  treated 
as  an  endorsee  for  value,  without  notice.  He  cannot  be 
affected  with  notice  from  anything  that  appears  on  the  note, 
and  it  is  undeniable  that  defendant  endorsed  the  note  for  the 
purpose  of  making  himself  liable,  not  only  to  Pettipas  but  to 
any  person  to  whom  he  might  endorse  it,  because  it  is  drawn 
payable  to  order.  Under  these  circumstances  I  do  not  think 
that  the  case  can  be  successfully  distinguished  from  the  case 
of  a  party  signing  a  note  in  blank  in  which  the  holder  may 
fill  in  the  amount  at  his  discretion  for  a  larger  amount  than 
the  maker  expected,  and  render  the  maker  responsible  there- 
for however  great  the  amount,  if  he  can  only  manage  to 
•dispose  of  the  note  for  value  to  an  innocent  endorsee.  In 
that  case  the  maker's  want  of  caution  may  make  him  the 
victim  of  a  ruinous  fraud.  In  this  case  the  defendant  incurs 
no  responsibility  beyond  that  which  he  expected,  and  for 
which  he  received  consideration  in  the  credit  given  to  his  sons. 

There  is  another  point  in  the  case  which  becomes  important 
in  the  view  of  it  I  have  now  taken, — the  alleged  want  of 
presentment  and  notice.     It  was  not  necessary  in  the  view  I 
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took  of  the  case  when  the  verdict  was  given,  that  I  should 
consider  this  question,  and  therefore  it  was  not  decided  by  the 
verdict.  I  concur  in  the  opinion  which  I  understand  to  be 
held  by  one  or  more  of  my  brethren,  that  under  the  peculiar 
circumstances  of  the  country,  and  especially  the  remote 
position  of  the  defendant's  residence  on  the  shores  of  New- 
foundland, and  the  almost  total  absence  of  mail  communication, 
it  is  a  proper  question  for  a  jury  whether  the  notice  of 
dishonor  was  sufficiently  proved  by  the  evidence.  I  therefore 
think  there  should  be  a  new  trial,  with  costs. 

DesBarres,  J. — I  am  also  of  opinion  that  there  ought  to 
be  a  new  trial  in  this  cause,  not  because  I  consider  that  in 
point  of  fact  the  note  is  endorsed  in  the  usual  way,  the  payee's 
name  not  being  over  that  of  the  defendant,  but  because  the 
defendant  by  placing  his  name  on  the  back  of  the  note  in 
blank,  and  allowing  it  to  pass  into  the  hands  of  the  payee,  to 
be  by  him  transferred  to  whom  he  pleased,  is  in  my  opinion 
liable  to  the  plaintiff  as  a  hcnia  jicle  holder  for  value  without 
notice,  and  that  the  defendant  is  estopped  under  the  circum- 
stances from  denying  that  the  payee's  name  was  placed  on  it 
subsequent  to  his  own.     See  3  B.  <fr  S.,  37  ;  9  U.  C.  Q.  B.,  73. 

Smith,  J. — I  was  present  at-  the  argument,  but  I  did 
not  think  it  necessary  to  prepare  a  written  judgment  The 
conclusion  I  have  arrived  at  is  the  same  as  that  of  my  brother 
DesBarres.  I  think  that  as  the  note  came  into  the  possession 
of  a  bona  fide  holder  under  the  circumstances  of  this  case 
without  any  actual  knowledge  of  the  facts,  and  in  such  a 
manner  as  to  afford  him  no  presumption  against  the  ordinary 
liability  of  an  endorser,  the  endorser  is  liable,  and  there 
should  be  a  new  trial. 

Weatherbe,  J. — Defendant  is  sued  as  second  endorser  by  a 
holder  for  value  before  maturity,  and  the  allegation  of  endorse- 
ment by  the  payee  is  traversed,  and  on  the  trial  it  appeared 
that  the  payee  endorsed  after  the  defendant.  The  name;  of 
the  payee  is  found  written  across  the  note  on  the  back  and 
at  right  angles  to  this  and  along  the  edge  of  the  note,  also  on 
the  back  is  found  the  name  of  the  defendant.     The  cause  was 
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tried  under  the  act  by  a  Judge  without  a  jury,  who  found  in 
the  following  words  : — 

"  I  find  a  verdict  for  the  defendant  on  the  ground  that  the 
plaintiff  cannot  recover  against  him  as  endorser  of  the  note 
upon  the  evidence  given  in  the  cause.  I  call  attention,  how- 
ever, to  the  fact  that  I  find  it  laid  down  in  Chalmers  on  Bills, 
1878,  that  on  such  an  endorsement  in  England,  under  the 
Supreme  Court  of  Judicature  Act,  the  defendant  in  a  case 
such  as  the  present  would  be  held  liable  as  endorser." 

Foster  v.  MacHnnon,  L.  R.,  4  C.  P.,  704,  is  relied  on  by 

defendant's  counsel.     There  the  defendant  wrote  his  name  on 

the  back  of  a  note  for  £3000,  being  induced  thereto  by  the 

fraudulent  representation  that  it  was  a  guarantee  such  as  he 

had  signed  on  a  former  occasion.     He  was  not  aware  that  it 

was  a  bill.     There  is  some  evidence  of  a  similar  character  in 

this  case.    I  need  pronounce  no  opinion  on  that  evidence  now. 

I  suppose  it  will  not  be  contended  that  it  is  any  stronger  than 

this  case  for  defendant.     The  verdict  in  Foster  v.  Mackinnon 

was  supported  because,  as  the  Court  observed,  the  defendant- 

never  intended  to  put  his  name  to  any  instrument  that  then 

was  or  that  thereafter  might  become  negotiable.     The  jury 

had  found  that  fact,  and  that  was  the  turning  point  of  the 

case.     It  is  quite  evident  that  we  have  nothing  to  do  here 

with   that   question.     It   might   have   been   otherwise   on  a 

different  finding.     The  defendant  in  that  case   did  not  know 

he  was  signing  a  note.     He  supposed  he  was  signing  another 

paper  which  was  not  of  a  negotiable  character.     What  did 

the  defendant  in  this  case  suppose  he  was  signing  ?     Was  it  a 

promissory  note  ?     If  not  was  th<»re  any  representation  made 

to  him    that  it  was  a  guarantee  or  a  paper  of  a  different 

character,  or  did  he  take  the  trouble  to  enquire  ?     If  we  were 

to  establish  as  matter  of  law  that  these  are  questions  which 

need  not  be  disposed  of  on  the  trial  by  a  distinct  finding  or  a 

general  verdict,  negotiable  securities  would,  I  think,  be  greatly 

shaken. 

It  is  argued  by  plaintiff  that  there  is  no  evidence  what- 
ever here  to  support  the  contention  that  this  is  not  a  valid 
endorsement  in  the  hands  of  an  innocent  holder  for  value, 
that  is  assuming  that  the  payee  has  properly  endorsed.     We 
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need  not  decide  that.  It  is  sufficient  to  say  that  not  having 
been  passed  upon  at  the  trial  of  this  cause,  we  cannot  uphold 
the  verdict,  as  we  are  not  sitting  here  to  try  the  cause. 

All  this  is  upon  the  supposition  that  there  is  no  defect 
apparent  in  the  endorsement  of  the  payee.  I  understand  the 
learned  Judge  has  found  that  when  defendant  endorsed  his 
name  that  of  the  payee  had  not  been  written  upon  the  back 
of  the  ,note.  Assuming  there  is  no  remedy  where  the  payee 
has  not  endorsed  when  the  note  has  reached  the  hands  of 
plaintiff,  was  this  note  as  it  now  appears  properly  endorsed 
by  payee  ?  It  is  said  the  name  of  the  payee  should  be  written 
before  that  of  defendant  in  its  position  on  the  paper,  and  not 
after  it  or  in  another  place.  On  the  other  hand  it  is  said 
intention  is  everything,  and  the  payees  name  is  withoot 
significance  except  as  first  endorser,  and  Mr.  Ritchie  contends 
that  the  name  of  the  payee  may  be  on  any  part  of  the  paper, 
either  on  the  front  or  back,  and  I  suppose  that  is  because  the 
payee's  signature  can  have,  on  being  for  the  first  time  or  only 
once  signed,  as  here,  but  one  meaning  in  law,  and  that  is  to 
render  the  instrument  valid  as  against  himself  first  and  then 
any  other  endorser  in  the  hands  of  the  holder.  Without 
going  thus,  in  this  case,  so  unnecessarily  far,  as  to  say  the  name 
can  be  written  on  any  part  of  the  note,  I  think  that  in  this 
case  if  it  is  not  indisputable  that  this  note  on  being  received 
by  the  new  holder  would  not  furnish  him  by  the  mere 
appearance  of  the-  names  and  the  condition  of  the  instrument 
with  good  reason  to  regard  it  as  binding  on  defendant  as  an 
endorser  subsequent  to  the  order  of  position  and  time  to  that 
of  the  payee,  then  it  was  a  question  of  fact  also  to  be  tried  by 
fl' jury»  or  at  the  trial  by  the  Judge  acting  as  a  jurj-,  and  for 
that  reason  I  think  the  argument  of  defendant  on  that  branch 
of  the  case  cannot  avail. 

The  learned  Judge  has  not  on  the  trial  considered  this 
point.  He  has  treated  this  note  solely  as  one  without  any 
endorsement  by  the  payee  because  as  a  matter  of  law  he  came 
to  the  conclusion  that  an  endorKcraent  previous  to  that  of  the 
payee  cannot  be  cured  by  subsequent  endorsement  in  any 
way  so  as  to  aVail  in  the  hands  of  an  innocent  holder  for 
value  before  maturity,  which  I  think  we  cannot  on  examina- 
tion hold  to  be  law.     It  was  unnecessary  under  this  view  of 
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his  to  consider  any  of  the  issues  of  fact  further.  We  have  no 
power  over  them  here,  and  for  that  reason,  however  much  I 
regret  it,  they  must,  I  think,  be  reconsidered  on  another  trial. 
I  do  not  dispose  of  this  case  without  considering  a  difficulty 
said  to  arise  in  consequence  of  the  pleading.  Mr.  Graham 
forcibly  reasons  that  plaintiff  must  pr»ve,  as  he  has  said  in  his 
declaration,  that  the  payee  endorsed  the  note  to  the  defendant. 
If  the  law  is  as  I  have  endeavored  to  apply  it,  the  only  ques- 
tion is  whether  the  true  principle  requires  us  to  hold  that 
defendant  by  reason  of  his  act  in  prematurely  endorsing  is 
now  as  against  this  plaintifi  prevented  from  saying  that  the 
payee's  name  did  not  appear,  or  whether  the  fact«  should  be 
replied  on  the  record,  and  perhaps  we  did  not  afford  encour- 
agement for  a  full  discussion.  There  may  be  a  difficulty  here, 
but  I  think  the  former  is  the  correct  view  io  take. 

It  is  evident  that  even  if  plaintiff  succeeded  on  the  trial 
as  to  endorsement,  failure  to  establish  notice  of  dishonor  would 
be  fatal  to  him.  His  counsel  relies  on  the  receipt  by  defendant 
of  a  telegram  containing  a  notice  of  dishonor,  and  respecting 
the  sending  of  this  notice  objection  is  taken  that  the  contents 
of  the  telegram  cannot  be  received,  and  it  is  urged  that  the 
evidence  of  the  defendant  himself  on  this  subject,  that  he 
does  not  recollect  the  receipt  of  such  telegrams  though  he 
may  have  got  one,  is  wholly  insufficient. 

The  verdict  is  ba-sed  entirely  on  the  issue  traversing  the 
endorsement,  and  as  that  cannot  be  supported,  and  we  cannot 
now  supply  a  verdict  or  amend  it  so  as  to  cover  the  issue 
raised  by  the  plea  denying  the  allegation  of  notice  in  the 
declaration,  our  judgment  must,  I  think,  on  this  point  be  for 
the  plaintiff.  I  am  not  aware  of  any  authority  to  justify  us 
in  dealing  with  the  question  so  as  to  give  effect  to  an  opinion 
favorable  to  defendant  on  the  subject  of  notice  of  dishonor, 
supposing  we  were  to  hold  such  opinion,  by  sustaining  the 
finding  which  has  been  made  by  the  learned  Judge  who  tried 
the  cause  and  settled  the  case  on  the  question  of  endorsement, 
that  being  a  result  of  a  mistake  in  the  law.  We  offer  no 
opinion  on  the  question  of  notice  of  dishonor,  or — for  the 
same  reason — presentment. 

The  learned  Judge  who  tried  the  cause  has,  I  should  say 
from  the  language  of  his  special  finding,  never  considered  the 
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question  of  fact  beyond  the  issue  of  the  endorsement,  and 
therefore  the  cause  remains  untried. 

There  may  be  room  for  discussion  on  the  subject  of  the 
form  and  character  of  the  verdict  to  be  rendered  under  the 
act,  imposing  the  obligations  which  formerly  rested  with  the 
jury  upon  the  Judge,  ©ur  attention  was  not  directed  to  this 
question,  and  I  am  dealing  with  the"  question  upon  the  same 
principle  which  I  suppose  would  govern  the  verdict  or  finding 
of  a  jury. 

I  think  the  rule  for  a  new  trial  should  be  made  absolute. 


NAYLOR    u    BELL. 

Plaixtiff,  throuf^h  his  bailiff,  distrained  on  goods  of  his  tenant  Bryne,  April  5th,  Vat  w 
attempt  was  made  to  sell  until  twelve  days  afterwards ;  no  appraisement  ^i*a8  made,  and  At 
tenant  was  left  in  possession.  One  reason  given  for  the  delay  was  that  the  tenant's  cUUni 
were  sick  and  could  not  be  moved ;  but  there  were  other  circumstances  connected  with  tte 
delay  that  pointed  to  an  abandonment  of  the  distress  by  the  bailiff.  The  goods  were  sefied, 
April  10th,  under  a  writ  of  replevin,  by  defendant,  as  sheriff,  at  the  suit  of  a  chattel  mnrtfigM. 
upon  which  this  action  was  brought,  to  recover  damages  for  tbe  removal  of  the  goods.  IV 
County  Court  Judge  found  that  the  plaintiff  must  be  considered  as  having  abandoned  Ui 
distress,  and  he  gave  judgment  for  defendant 

Held,  that  the  appeal  must  be  dismissed  with  costs.  (Per  Smith,  J.,  that  the  goods  had 
not  been  sold  in  reasonable  Ume,  and  that,  although  the  agreement  between  the  landlord  vd 
the  tenant  for  delay  would  obviate  this  difilculty  had  the  question  arisen  between  those  paitien 
there  was  no  pretence  to  hold  that  as  against  the  sheriff  the  goods  were  in  eu-tlodis  Upi. 
Per  McDonald,  J.,  that  the  County  Court  Judge  having  found  that  the  distrees  had  bees 
Abandoned,  this  Court  had  no  power  to  Interfere  with  the  finding,  and  that  tbe  Oonii  eooU 
only  reverse  his  decision,  if  at  all,  on  the  ground,  net  that  it  was  against  tbe  weight  of  erideBO, 
but  that  there  was  no  evidence  to  support  it,  the  appeal  not  having  been  taken  on  the  gnmi 
that  it  was  against  the  weight  of  evidence.  Per  Wbathkrbb.  J.,  that  tbe  evidence  in  soppoft 
of  plaintiff  was  of  so  suspicious  a  character  that  the  Judge  below  was  enabled,  in  the  extrdse 
of  an  intelligent  discretion,  to  find  as  he  had  done  and  had  properly  done.)  Jambb,  J.,  dif 
senting,  held  that  there  had  been  no  abandonment,  and  interpreted  the  finding  of  tbe  Gooirtv 
Court  Judge  that  there  had  been,  not  as  a  conclusion  of  fact,  but  as  a  conclusion  of  law,  vbidi 
be  held  to  be  erroneous. 

This  was  an  appeal  from  a  decision  of  the  County  Court 
Judge  for  District  No.  1,  sitting  at  Halifax.  The  plaintiff 
Naylor  distrained  upon  the  goods  of  his  tenant  Byrne  for 
rent,  but  in  consequence  of  illness  in  Byrne's  family,  suffered 
the  goods  to  remain  upon  the  premises  more  than  five  days. 
After  the  expiration  of  the  five  days,  no  one  being  in  charge 
of  the  goods,  they  were  seized  by  the  sherifi*  under  a  writ  of 
replevin  issued  at  the  instance  of  Stephens,  the  holder  of  a 
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bill  of  sale.  After  the  replevin  the  landlord  returned,  and 
"while  he  was  engaged  in  removing  the  goods  under  his  distress, 
they  were  forcibly  taken  by  the  sheriff.  The  plaintiff  then 
brought  an  action  against  the  sheriff  for  a  rescue.  The  cause 
Tvas  tried  before  the  County  Court  Judge  at  Halifax,  who 
gave  judgment  for  defendant  as  follows: — 

I  do  not  think  that  Nay  lor  could  postpone  beyond  the  five 
days  allowed  by  law  the  appraisement  and  the  sale  of  the 
goods,  the  tenant  not  having  in  the  meantime  replevied,  so  as 
to  affect  prejudicially  the  rights  of  third  parties,  though  as 
between  the  landlord  and  tenant  themselves  no  objection 
could  be  urged ;  in  other  words  that  no  indulgence  could  be 
granted  whereby  the  rights  of  others  would  be  prejudiced, 
postponed  or  injuriously  affected.  The  landlord  has  a  rea- 
sonable time  after  the  expiry  of  the  five  days  for  the  purpose 
of  appraising  and  selling,  and  during  such  reasonable  time  the 
property  is  in  custodia  legis,  and  is  prevented  from  seizure 
under  an  execution.  See  Pitt  v.  Shew  et  al.,  4  B.  &  Aid.,  208. 
In  this  case  the  goods  were  detained,  not  that  they  might  be 
appraised  and  sold,but  for  a  purpose  foreign  to  and  unrecognized 
by  the  law.  Any  consent  giving  other  than  a  reasonable 
time  for  the  above  purpose  beyond  the  five  days  must  be  sub- 
ject to  the  right  of  these  parties,  otherwise  the  landlord  and 
tenant  by  colluding  together  could  postpone  and  prejudice  for 
any  length  of  time  the  just  and  legal  rights  of  others.  Byrne 
told  Denneford,  the  bailifi*,  of  the  writ  of  replevin  the  day  it 
was  issued,  but  neither  party  informed  the  sheriff  of  the  dis- 
tress, nor  do  we  find  the  bailiff  attempting  to  remove  the 
property  till  the  day  after  the  sheriff  had  been  informed  by 
Byrne  the  tenant  that  he  was  unable  to  procure  a  bend.  This 
silence,  I  think,  is  indicative  of  collusion  between  the  bailiff 
and  Byrne.  In  Swan  v.  Earl  of  Falmouth,  reported  in 
2  Mani  &  R.,  638,  and  8  B.  &  C,  460,  the  Court  held  that 
there  was  no  abandonment  of  the  distress  upon  the  ground 
that  it  was  not  a  question  between  the  landlord  and  a  third 
party,  but  between  him  and  the  tenant,  and  Littledale,  J., 
said  the  case  might  have  been  different  had  the  question 
arisen  between  the  landlord  and  an  execution  creditor  or  a 
purchaser  for  valuable  consideration  without  notice,  because 
as  against  third  parties  the  landlord  might  perhaps  be  con- 
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sidered  to  have  lost  his  right  by  neglecting  to  give  reasonable 
notice  of  it.  Stephen  held  the  goods  under  a  filed  bill  of 
sale,  the  bona  fidis  of  which  was  not  impugned  on  the  trial, 
and  neither  he  nor  the  sheriff  had  any  notice  of  the  distress, 
or  that  the  goods  were  sought  to  be  held  under  it  for  a  period 
beyond  the  five  days. 

Under  all  the  circumstances  of  the  case  I  have  come  to  the 
conclusion  that  at  the  tin:o  the  bailiff  attempted  to  remove 
the  goods  they  were  not  in  custodia  legia  from  the  landlord, 
but  that  he  must  be  considered  as  having  abandoned  his  dis- 
tress, and  that  therefore  the  sheriff  was  righf  uUy  in  possession 
by  virtue  of  the  writ  of  reple|vin. 

Damages  must  be  proved  like  any  other  fact  in  a  cause, 
and  the  plaintiff  not  having  proved  the  value  of  the  goodi 
taken  by  way  of  damages,  would  not  be  entitled  to  more  than 
nominal  damages,  for  no  testimony  amounting  to  more  in  my 
opinion  is  furnished.     Judgement  for  defendant. 

The  appeal  was  argued  before  a  Court  composed  of  four 
Judges  and  the  Court  being  equally  divided  in  opinion  it  was 
reargued,  (March  10th,  1881,)  before  DesBarres,  McDonald, 
Smith,  James  and  Weatherbe,  J  J. 

Fi^iih  in  support  of  appeal. — The  legality  of  the  original 
distress  is  admitted,  and  the  only  question  for  argument  is 
whether  there  was  an  abandonment  which  would  entitle  the 
holder  of  the  bill  of  sale  to  come  in.  It  is  incumbent  on  the 
defendant  to  show  his  authority  under  the  writ  of  replevin, 
and  to  show  that  he  had  not  abandoned  the  goods.  We 
contend  that  the  sheriff*,  by  leaving  the  goods  on  the  premises, 
and  leaving  no  one  in  charge,  and  giving  time,  had  abandoned 
the  replevin.  There  was  no  foundation  laid  for  the  writ  of 
replevin  under  chapter  94,  iJ.  S.,  section  331,  by  showing  the 
required  affidavit.  White  v.  Mo7*ri8, 11  C.  B.,  lOlo.  (McDonald, 
J. — That  case  is  based  on  the  13th  Eliz.,  which  does  not 
apply.  Weatherbe,  J. — The  goods  remained  on  the  premises 
for  five  days  after  the  five  days  allowed  by  statute.  For 
those  days  you  must  account.  There  can  be  no  dispute  about 
the  law.)  I  will  take  that  up  presently.  The  case  cited  is 
not  overruled  by  the  English  case,  because  in  the  case  cited 
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the  afoods  were  in  the  hands  of  third  parties.     (Weatherbe, 

J. — This  ground  is  not  mentioned  in  the  rule  for  appeal.    The 

only  grounds  we  can  touch  are  those  set  out  in  detail.     The 

sole  question  now  is  whether  the  facts  will  substantiate  your 

declaration.)     The  sheriff  proves  that  the  officer  had  not  the 

•writ  with  him.     (Weatherbe,  J. — You  have  not  taken  that 

in  the  rule.     Were  not  the  goods  allowed  to  remain  after  the 

five  days  to  enable  the  tenant  to  raise  the  money.    The  tenant 

said  he  had  not  the  money  and  would  arrange  to  remove  the 

children,  but  the  goods  were  left  to  enable  him  to  raise  the 

money.     That  is  the  question.)     I  don't  think  that  conclusion 

can    be    drawn    from    the   evidence.      (Weatherbe,   J. — I 

don't  want  to  draw  a  conclusion.     The  Judge  has  drawn  it.) 

The  goods  could  not  be  removed  at  all  events  within  the  five 

days,  and  the  only  privilege  that  could  be  conceded  was  to 

allow   them   to  remain   after   that   date.      The  goods  were 

allowed  to  remain  on  account  of  the  sickness  of.  the  children. 

(DesBarres,  J. — It  would  appear  so  from  the  evidence,  and  that 

the  distress  was  pushed  because  the  children  were  better.) 

7  Price,  690, 698.    (Smith,  J. — The  judgment  below  proceeded 

on  two  grounds;  first,  that  there  was  evidence  of  collusion, 

which  cannot  be  sustained,  and  secondly,  that  the  goods  could 

not  be  left  on  the  premises  after  the  expiration  of  the  five 

days,  so  as  to  afiect  the  rights  of  third  parties.     Weatherbe, 

J. — I  think  there  was  shujffling  all  through.     There  was  a 

distinct  offer  at  the  end  of  the  five  days  to  take  the  goods  out, 

and  the  bailiff  then  made  an  agreement,  perhaps  without  the 

plaintiff's  knowlege,  to  allow  the  goods  to  remain.    This  was 

evidence  for  the  Judge  below  that  the  children  were  able  to 

go.)     I  rely  on  the   uncontradicted  evidence  of  Dennaford. 

(Weatherbe,  J. — The  Judge  had  the  right  to  disbelieve  him. 

Smith,  J. — That  has  been  doubted  in  England.) 

Admitting  we  were  wrong,  the  sheriff  having  abandoned 
he  bad  no  right  to  take  the  goods  out  of  the  hands  of  a  third 
person.    8  Price,  95 ;  R,  S.,  chapter  ]  07,  sees.  6  &  7. 

Foeter  contra. — The  case  of  Harrison  v.  Price,  turns 
mainly  on  the  point  whether  the  plaintiff  could  recover,  not 
having  proved  rent  to  be  due.  It  was  held  also  that  suffering 
the  goods  to  remain  after  the  five  days  was  not  2>^  s^  evidence 
of  collusion,  but  under  4  B,  Jk  Aid,,  208,  it  is  a  question  for 
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the  jury,  and  if  there  is  any  evidence  their  finding  cannot  be 
disturbed.  If  there  was  no  evidence  sufficient  to  satisfy  the 
mind  of  the  Judge  I  admit  that  I  must  fail.  There  is  nothing 
but  very  vague  statements  to  show  the  illness  of  the  children. 
The  sheriff  did  not  know  of  it.  The  evidence  of  the  doctor 
should  have  been  produced.  There  is  nothing  to  show  how 
long  the  children  were  ill.  There  is  evidence  to  show  that  at 
the  end  of  five  days  the  tenant  hoped  to  have  the  children 
out  of  the  house.  The  bailifi*  is  not  a  disinterested  witness. 
He  should  have  informed  the  sheriff  of  the  distress.  By 
giving  the  warrant  to  the  tenant  he  must  have  intended  to 
abandon  the  distress,  or  to  put  the  tenant  in  in  his  place. 
The  goods  were  left  in  the  tenant's  hands  after  the  expiration 
of  the  five  days,  in  consideration  of  the  tenant  offering  to  get 
the  money.  There  is  no  evidence  that  the  sheriff  knew  of 
the  distress.  (McDonald,  J. — He  knew  at  the  time  he  inter- 
fered when  they  were  removing  the  goods  under  the  distress.) 
He  had  been  in  possession  of  the  goods  three  days  previous 
to  that  without  being  aware  of  a  previous  distress. 

Harrison  v.  Ban^y  is  not  so  strong  for  plaintiff  as  would 
be  at  first  supposed.  In  that  case  the  declaration  alleged  that 
the  plaintiff  had  notified  the  sheriff.  The  evidence  here  does 
not  show  any  reasonable  notice  to  the  sheriff.  They  did  not 
exhibit  a  warrant,  nor  did  the  landlord  show  himself.  The 
case  in  8  B.  <b  C,  460,  shows  that  notice  is  required  as  to 
third  parties.  The  very  fact  of  the  sheriff  going  on  raises  an 
inference  that  he  had  no  notice.  There  should  have  been 
notice  to  the  sheriff  at  the  time  of  the  replevying,  at  least  by 
the  plaintiff,  being  in  ostensible  possession  of  the  goods. 
Cites  Ireland  v.  Kendall,  40  L.  T.  R.,  352,  where  it  was  held 
that  the  landlord  had  a  right  to  recover,  just  because  the 
defendant  there  had  full  notice  of  distress.  8  Pi*ice,  95,  is 
strongly  in  our  favor.  Here  there  was  not  only  want  of  notice 
at  the  time  the  sheriff  replevied  openly,  before  the  world,  but 
for  three  days  after. 

Frvth  in  reply.  The  intention  to  abandon  is  necessary  to 
constitute  abandonment,  and  that  intention  is  to  be  shown  by 
acts.  See  Kirby  v.  Harding^  6  Exch.,  233,  where  the  bailiff 
allowed  the  goods  to  be  taken  off  the  premises  where  they 
were  impounded  by  the  tenant,  for  a  temporary  purpose,  and 
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that  was  held  no  evidence  of  abandonment.  If  there  is 
evidence  that  the  landlord  abandoned,  there  is  precisely  the 
same  evidence  that  the  sheriff  abandoned ;  the  sherifi  could 
not  resume  possession.  *If  there  is  any  estoppel  as  to  plaintiff, 
the  defendant  is  estopped  also.  The  sheriff  got  notice  enough 
when  the  bailiff  took  the  goods.    Barrow  v.  BtU,  5  El.  &  Bl., 

The  Court,  now,  (September  16th,  1881,)  delivered  judg- 
ment : — 

Smith,  J. — This  was  an  action  brought  in  the  County  Court 
No.  1,  by  the  plaintiff  asjainst  the  sheriff  of  Halifax  County,  to 
recover  damages  for  his  having  taken  out  of  the  possession  of 
the  plaintiff's  bailiff,  who  had  distrained  for  rent,  certain  articles 
of  furniture.  The  defence  set  up  is  that  on  or  about  the  31st 
day  of  August,  1877,  Bryne,  the  tenant  of  Naylor,  had  con- 
veyed by  a  chattel  mortgage  the  said  furniture  to  Alexander 
Stephen,  Sr.,  and  Alexander  Stephen,  Jr.,  who,  being  entitled 
to  the  possession  of  the  said  goods  by  the  terms  of  the  mort- 
gage, caused  to  be  issued  out  of  the  County  Court  aforesaid  a 
writ  of  replevin,  and  placed  the  same  in  the  hands  of  defendant 
to  execute  as  such  sheriff,  and  that  the  wrong  complained  of 
was  the  taking  said  goods  under  the  authority  of  such  process. 
That  the  rent  for  which  the  distraint  was  made  was  due  is 
undisputed,  as  is  also  the  validity  of  the  bill  of  sale  to  the 
Stephens,  and  the  issuing  of  the  writ  of  replevin  and  its 
execution. 

This  being  the  case,  and  no  facts  being  in  contention,  we 

have  only  to  consider  the  legal  positions  taken  by  plaintiff's 

and  defendant's  counsel.     The  plaintiff^s  right  to  recover  rests 

entirely  upon  the  validity  of  the  proceedings  under  his  distress 

warrant,  and  if  he  has  not  pursued  his  remedy  effectively  and 

properly  under  the  law,  I  am  at  a  loss  to  see  how  he  can 

expect  to  prevail  as  against  the  rights  of  third  parties.     The 

statutable  period   during  which,  after    distraint  and  notice 

given  to  the  tenant,  he  may  replevy,  is  five  days,  after  which 

"  the  landlord,  with  the  sheriff  or  his  deputy  or  a  constable, 

may  cause  the  goods  distrained  to  be  appraised  by  the  sworn 

appraisers."    The  2nd  section  of  chapter  107,  Revised  Statutes, 

4th  series,  says ;  "  After  the  appraisement  the  landlord  shall 
29 
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sell  the  goods  distrained  for  the  best  price  to  be  gotten  there- 
for/' The  distmint  here  was  made  on  the  5th  April,  and  no 
attempt  was  made  to  sell  the  goods  until  some  twelve  days 
afterwards  ;  no  appraisement  was  madfe,  and  the  tenant  was 
in  possession  when  the  writ  of  replevir.  was  executed.  This 
delay,  unexplained,  can  scarcely  be  considered  such  a  reason- 
able time  after  the  five  days  as  the  law  might  permit.  But  it 
is  urged  by  plaintiff's  counsel  that  it  arose  by  agreement 
between  the  plaintiff  and  the  tenant  Bryne,  and  at  his  request, 
in  consequence  of  the  illness  of  the  latter's  children,  and 
theiefore  furnishes  no  evidence  of  either  an  abandonment  of 
the  distress  or  collusion  to  affect  the  rights  of  others.  This  posi- 
tion would  be  most  unquestionably  sound,  did  the  question 
arise  between  the  landlord  and  tenant,  but  I  have  looked  care- 
fully into  the  authorities  cited  on  behalf  of  the  plaintiff,  and 
those  referred  to  in  the  judgment  of  the  learned  County  Court 
Judge,  and  can  find  no  pretence  whatever  to  hold  the  goo<l9 
at  the  time  they  were  taken  by  the  sheriff  to  have  been  in 
custodia  legis.  The  distraint  confers  no  title  in  the  goods  on 
the  landlord.  It  simply  gives  him  a  lien  on  them  which  he 
must  avail  himself  of  as  the  law  directs,  and,  on  failure  thus 
to  pursue  his  rights,  he  must  be  taken  to  have  abandoned 
them  when  the  rights  of  thiVd  parties  intervene.  In  the  case 
of  Fitt  V.  Shew,  4  B.  &  Aid.,  20G,  the  Judge  left  it  to  the 
jui-y  to  say  whether  the  goods  distrained  were  sold  in  a 
reasonable  time  after  the  five  days,  and,  they  finding  they 
were,  there  the  Court  refused  to  set  aside  the  verdict  for  the 
plaintiff.  We  must  take  it  from  the  judgment  of  the  County 
Court  Judge  here  that  he  found  that  they  were  not  attempted 
to  be  sold  in  a  reasonable  time. 

It  was  further  urged  by  Mr.  Frith  at  the  argument  that 
the  sheriff  had  abandoned  the  levy  under  the  process  in 
replevin,  inasmuch  as  he  did  not  take  the  entire  control  or 
manual  possession  of  the  goods  either  by  himself  or  deputy. 
I  have  read  the  cases  cited  to  support  this  contention,  and  the 
strongest  one  is  Blades  v.  Arundale,  1  M.  &  S.,  711 ;  but  in 
that  case  the  writ  of  fi.  /a.  had  expired,  and  there  was  strong 
evidence  of  the  intention  of  the  sheriff  to  abandon  his  levy ; 
and  one  of  the  Judges  expressed  himself  as  being  unprepared 
to  say  what  would  be  considered,  in  the  absence  of  expressed 
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intention,  an  abandonment.  There  is  no  evidence  of  any 
intention  to  abandon  his  proceedings  by  the  sheriff  in  this 
case,  but,  on  the  contrary,  he  expressly  proves  the  reverse. 
But  suppose  this  position  to  be  maintainable,  how  can  the 
plaintiff  avail  himself  of  it  ?  What  right  had  he,  if  his 
distraint  was  inoperative  at  the  time  of  the  taking  by 
defendant,  to  bring  this  action  ?  It  was  pretended  there  was 
a  fresh  distraint.     I  can  see  no  evidence  of  it  whatever. 

It  is  quite  unnecessary  for  me  to  advert  at  any  greater 
length  to  the  contention  of  plaintiff**s  counsel.  It  is  sufficient 
to  say  that  I  entirely  concur  in  the  judgment  of  the  learned 
County  Court  Judge,  and  think  the  appeal  must  be  dismissed 
with  costs. 

James,  J. — This  cause  was  argued  in  February,  1880,  and 
owing  to  a  difference  of  opinion  in  the  Court  it  has  been 
re-argued  this  term.  It  is  an  appeal  from  the  judgment  of 
the  County  Court,  Halifax,  in  favor  of  defendant,  sheriff  of 
the  County  of  Halifax,  in  action  for  seizing  and  carrying 
away,  under  a  writ  of  replevin,  goods  of  one  Bryne,  on  which 
the  plaintiff  had  levied  a  warrant  of  distress  for  rent  about 
ten  days  previously.  The  judgment  below  for  the  defendant 
was  that  owing  to  the  time  which  had  elapsed  between  the 
levy  bj'  plaintiff  and  the  seizure  by  defendant,  the  plaintiff 
must  be  considered  to  have  abandoned  his  distress.  In  his 
judgment  the  learned  Judge  notices  one  circumstance  in  the 
evidence  which  he  thinks  indicative  of  collusion,  but  he  has 
not  found  that  there  was  collusion,  nor  if  he  had  so  found  do 
I  think  his  decision  could  be  sustained  on  the  evidence.  If 
there  was  any  concealment  or.  collusion  in  the  matter  it  was 
by  the  tenant  Byrne,  and  there  is  no  pretence  whatever  of 
any  impropriety  or  laches  on  the  part  of  the  plaintiff,  whose 
interest  throughout  was  hostile  to  the  interest  of  Byrne. 

The  goods  were  seized  by  plaintiff  on  5th  April,  and  not 
removed  until  ten  or  eleven  days  afterwards.  The  question, 
and  the  only  question  to  be  decided  was  whether  there  was  an 
intention  on  the  part  of  the  plaintiff  of  abandoning  the  levy. 
Why  should  he  have  done  so  ?  His  rent  was  due  and  the 
tenant  was  unable  to  pay  it.  There  is  no  conceivable  reason 
why  he  should  have  made  a  fictitious  levy  or  abandoned  it  for 
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collusive  purposes  after  it  was  made  ;  nor  was  any  such  pos- 
libility  suggested  at  the  argument. 

It  appears  by  all  the  cases  that  whether  the  landlord 
intended  to  stand  on  his  levy  or  not  is  a  question  of  fact  for  a 
jury.  Kerlyy  v.  Harding,  6  Ex.,  238.  \n  8B,&  0.,  456,  the 
landlord  quitted  the  premises  without  leaving  any  one  in 
possession.  Baylet,  J. ;  "  The  mere  leaving  the  goods  in  a 
place  where  he  has  a  right  to  leave  them,  without  anything 
to  indicate  an  intention  to  abandon  them,  cannot  operate  as 
an  abandonment.  It  would  be  hard  on  the  tenant  if  it  were 
otherwise."  I  think  it  would  be  hard  indeed  on  the  tenant 
if  the  defendant's  contention  here  should  be  maintained.  It 
is  true  Littledale,  J.,  in  the  same  case,  indicated  that  it 
"  might "  have  been  different  had  the  question  been  between  the 
landlord  and  a  third  person.  But  this  was  an  obiter  dictum 
and  quite  inconsistent  with  a  formal  decision  of  the  Court  of 
Exchequer  in  several  other  cases,  to  which  I  shall  refer.  It  is 
true,  also,  that  in  Russell  v.  Rider,  6  Car.  &  P.,  416, 
BosANQUET,  J.,  is  reported  to  have  ruled  at  nisi  prius  that 
the  defendant  in  that  case  could  not  justify  the  forcible 
breaking  into  the  house  on  the  4th  January,  when  possession 
had  been  voluntarily  left  by  the  broker  on  the  29th  December, 
a  period  of  six  days.  The  decision  is  too  meagre  to  be  of  any 
importance  in  the  absence  of  other  cases,  and  there  is  no  other 
case  in  the  books  to  point  out  how  many  days  are  to  be 
allowed  a  landlord  to  sell  the  goods.  In  the  subsequent  case 
of  Eldindge  v.  Stacey,  15  C.  B.  N.  S.,  458,  the  broker  was 
forcibly  turned  out  of  possession,  and  he  returned  three  weeks 
after  and  broke  in  the  door.  The  question  whether  there 
was  an  intention  to  abandon  was  left  to  the  jury,  (in  an  action 
of  trespass  by  the  tenant,)  and,  the  jury  finding  for  the 
defendant,  the  verdict  was  sustained  by  the  Court,  who  held 
that  the  broker,  having  been  forcibly  expelled,  had  a  right 
forcibly  to  re-enter,  which  he  could  not  hare  done  had  he  left 
voluntarily.  This  is  obviously  the  explanation  of  the  dictum 
of  BosANQiTET,  J.,  in  Russell  v.  Rider,  in  which  case  the 
broker  had  left  voluntarily,  and  when  he  returned  effected  a 
forcible  entry.  If  the  learned  Judge  intended  to  indicate 
that  the  lapse  of  time  was  the  ground  of  his  decision,  it  was 
justified  by   no    previous    case,    and    has    been    overruled 
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by  the  subsequent  case  of  EldHdge  v.  Stacey,  and  also  by  the 
case  of  Hamson  v.  Barry,  7  Price,  690,  to  which  I  shall 
presently  refer.     There  was  no  case  cited  at  tl^e  argument, 
and  I  can  find  none  in  the  books,  in  which  it  has  been  held 
by  any  Judge  that  mere  lapse  of  time  after  a  distress  is  any 
indication  of  intention  to  abandon.     There  is  no  time  limited 
in  the  statute.     It  merely  enacts  that  if  the  tenant  shall  not 
within  five  days  after  the  distress  taken  and  notice  thereof, 
replevy  the  goods,  the  landlord  may  cause  them  to  be  appraised 
by  two  sworn  appraisers,  and  that  after  the  appraisement  the 
landlord  shall  sell.     The  statute  does  not  say  how  long.    A 
reasonable  time  is  what  is  implied  when  no  time  is  fixed  by 
law.     Time  must,  of  course,  be  taken  sufficient  to  advertise 
the  goods.     Is  there  any  case  deciding  that  five  days  is  too 
long  ?     In  our  country  towns  the  village  paper  is  published 
weekly.     Must  the  landlord  be   forced   to  sell  without  the 
opportunity  of  advertising  in  the  weekly  paper?     If  there  be 
a  death  in  the  family  when  the  goods  are  ready  for  sale, 
would  not  the  landlord  be  justified  in  postponing  it  until 
after  the  funeral  ?     If  the  tenant  could  pay  if  allowed  a  few 
da3'S  may  the  landlord  not  wait  ?     If  sickness  be  in  the 
family  and  the  patient  cannot  safely  be  removed,  is  that  not 
a  reason  for  a  few  da3's'  delay  ?     In  this  case  it  is  abundantly 
proved  that  the  bailiff  only  postponed  the  removal  of  the 
goods  for  a  day  or  two  on  account  of  the  sickness  of  the 
tenants  children.      The   plaintiff'  was  urging  the  bailiff*  to 
proceed,  and  he  called  repeatedly  to  see  if  the  children  were 
better.     Only  five  days  after  expiration  of  the  time  when 
they  might  legally  have  removed  the  goods  they  took  them, 
and  while  actually  removing  the  goods  they  were  seized  by  the 
sheriff*  under  the  writ  of  replevin.     It  is  true  the  Judge  below 
has  found  that  the  plaintiff  ''  must  he  considered  **  as  having 
abandoned  bis  distress.    If  he  intends  by  this  a  finding  as  a 
matter  of  fact  that  the  plaintiff*  abandoned  the  distress,  his 
finding  is  wholly  unsupported  by  the  evidence,  and  ought  to 
be  reversed.     But  I  consider  the  judgment  below  to  be,  not  a 
finding  of  the  fact  of   an  intention  to  abandon,  but  a  con- 
clusion of  the  law  based  on  the  obiter  dictum  of  Littledale, 
J.,  in8  B.  Jk  C,  456,  cited  in  the  judgment,  that  the  question 
being  between  the  landlord  and  an  execution  creditor  or  a 
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third  party,  "  might  make  a  difference."  Of  course  if  a  land- 
lord abandons  a  distress  and  then  resumes  it  to  vex  the 
tenant,  that  is  oppressive,  and  comes  under  the  maxim  nemo 
debet  his  vexaH  pro  eadem  causa.  And  if  the  landlord 
resumes  an  abandoned  distress  with  or  without  the  procure- 
ment of  the  tenant,  not  to  collect  his  rent,  but  to  defeat 
another's  claim,  it  is  a  collusion  or  fraud.  In  either  case  an 
abandonment  is  a  sufficient  answer  to  conclude  him.  Thei*e- 
fore  there  is  no  foundation  for  the  distinction  suggested  by 
LiTTLEDALK,  J.,  which  is  at  variance  with  the  two  decided 
cases  to  which  I  now  refer.  In  Fisher  v.  Algar  S  KettU, 
2  C.  &  P.,  374,  a  third  party  was  interested  as  a  lodger,  whose 
goods  were  distrained  along  with  those  of  the  tenant.  The 
landlord,  at  the  request  of  tenant's  wife,  allowed  the  goods  to 
remain  on  the  premises  for  a  month  before  they  were 
removed.  The  lodger  brought  the  action  against  the  landlord 
and  broker,  and  it  was  ruled  by  Best,  J.,  that  the  landlord 
was  justified  in  the  detention.  In  Harrison  v.  Barry, 
7  Price,  690,  the  plaintiff,  knowing  that  a  judgment  was 
being  entered  against  his  tenant,  levied  a  distress  before  the 
execution  could  be  sued  out.  He  did  not  sell  at  the  end  of 
the  five  days,  but  consented  to  allow  the  goods  to  be  retained 
by  the  tenant,  not  for  five  days  only,  but  for  an  indefinite 
time,  and  left  them  with  the  tenant's  wife  for  the  purpose  of 
giving  her  nominal  possession ;  "  and,"  adds  the  reporter, 
"  there  were  other  circumstances  of  possession."  The  action 
was  by  the  landlord  against  the  sheriff'  for  taking  the  goods 
under  execution.  The  question  was  left  to  the  jury  whether 
the  distress  was  colorable  and  collusive  for  the  purpose  of 
delaying  creditors.  The  jury  found  a  general  verdict  for  the 
defendant,  which  was  set  aside  by  the  whole  Court.  If  we 
sustain  the  decision  of  the  County  Court  Judge  in  this  case 
we  will  be  taking  it  upon  ourselves  to  reverse  the  decision  of 
the  Court  of  Exchequer.  In  this  case  Graham,  B  ,  said  ;  "  I 
cannot  help  saying  that  I  am  not  able  at  present  to  see  Srom 
what  circumstances  the  jury  drew  the  conclusion  which  they 
formed  that  there  was  collusion."  Wood,  B. ;  "If  the  land- 
lord knew  that  there  was  an  execution  cominor  he  did  rijjht  to 
secure  himself/' 
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In  the  case  before  us  there  was  five  clay's  delay  on  account 
sickness  in  the  family.  In  that  case  the  delay  was  indefinite, 
and  was  not  accounted  for  by  any  such  necessity.  In  that 
case  the  plaintiff  knew  of  the  execution.  In  this  case  there 
is  no  such  evidence.  In  that  there  was  concurrence  between 
plaintiff  and  the  tenant.  In  this  their  interest  and  attitude 
were  hostile  throughout.  In  that  there  certainly  were 
suspicious  circumstances.  In  this  not  a  shadow  of  evidence 
can  I  find  in  the  report  of  anything  but  perfect  good 
faith  on  the  part  of  the  plaintiff.  And  if  the  Court  of 
Exchequer  in  that  case  set  aside  the  verdict  of  a  jury,  I  think 
we  should  not  hesitate  in  this  case  to  reverse  the  decision  of 
the  Judge  of  the  County  Court. 

At  the  last  argument  it  was  suggested  that  the  plaintiff 
was  estopped  from  disputing  the  defendant's  right  to  levy  by 
the  fact  that  after  the  distress  and  after  an  inventory  had 
been  taken,  the  bailiff  withdrew  from  the  actual  custody  of 
the  goods  until  the  tenant's  children  should  be  suflSciently 
recovered  to  permii;  of  their  removal,  trusting  to  the  tenant's 
word  that  the  goods  should  not  be  removed,  during  which 
period  the  sheriff  entered  and  levied  on  the  goods.  It  was 
argued  that  finding  no  bailiff  in  possession  he  had  a  right  to 
presume  conclusively  that  there  was  no  distress,  or  that  if 
there  had  been  emy  it  was  abandoned.  Without  discussing 
whether  there  would  be  any  ground  for  such  an  extension  of 
the  doctrine  of  estoppel  under  the  above  facts,  I  may  observe 
that  the  contention  was  vorj'  effectually  met  by  Mr.  Frith, 
the  plaintiff's  counsel,  by  the  suggestion  that  if  such  would  be 
a  sound  application  of  the  doctiine  of  estoppel,  then  on  the 
same  grounds,  viz.,  the  laches  of  the  defendant's  agent,  to 
whom  he  committed  the  custody  of  the  goods,  the  defendant 
himself  was  estopped  from  denying  the  plaintiffs  possession 
under  the  distress.  It  appeara  by  the  evidence  that  the 
sheriff's  deputy  did  not  himself  retain  actual  custody  of  the 
goods,  but  contented  himself  with  walking  about  the  premises 
in  a  casual  way  in  the  day  time,  and  abandoning  them  at 
night ;  and  that  while  the  sheriff's  deputy  was  absent,,  in 
the  day  time,  the  bailiff,  urged  by  the  plaintiff,  who  had 
ascertained  from  the  physician  that  the  tenant's  children 
were  convalescent,  re-entered  the  premises  and  resumed  actual 
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custody  of  the  goods,  removed  them  out  of  the  house  and 
placed  them  in  a  vehicle ;  and  while  they  were  so  in  their 
actual  possession  and  in  course  of  removal  the  sheriff's  officers 
came  and  took  possession  of  the  goods  by  force.  Without 
giving  serious  attention  to  the  question  whether  there  could 
be  an  estoppel  in  either  case,  which  I  would  scarcely  consider 
necessary  under  this  evidence  in  any  state  of  the  discussion,  I 
am  of  opinion  that  Mr.  Frith's  contention  is  sound  that  if 
either  party  bo  estopped  it  is  the  defendant,  and  if  there  are 
grounds  for  an  estoppel  in  both  cases,  the  last  estoppel,  that 
in  favor  of  the  plaintiff,  must  prevail. 

I  am  clearly  of  opinion  that  the  appeal  should  be  sustained 
with  costs. 

Weatherbe,  J. — When  this  case  was  first  argued  the  Court 
were  so  far  convinced  that  the  judgment  below  was  right  that 
counsel  for  respondent  was  not  called  on.  Having  af terwanls 
been  heard  it  was  thought  proper, — the  Court  being  equally 
divided, — to  hear  the  matter  again.    The  case  is  this  : — 

There  were  goods  belonging  to  one  Stevens  in  possession 
of  Byrne,  a  tenant  of  plaintiff,  and  the  defendant, — the  Sheriff 
of  Halifax, — took  them  under  a  writ  of  replevin. 

The  present  action  by  plaintiff  against  the  Sheriff  is  sup- 
ported on  the  allegation  in  the  declaration  that  plaintiff,  by 
his  bailiff,  had  taken  these  goods  for  rent  and  was  about  to 
impound  them  with  intent  to  appraise  and  sell  them  according 
to  the  statute,  and  had  the  goods  in  his  custody  under  the 
distress  when  defendant  took  them  and  thereby  prevented 
plaintiff  from  impounding  the  same  as  he  would  havo  done, 
whereby  the  plaintiff  has  been  delaj'ed  in  recovering  his  said 
rent,  &c.  The  warrant  of  distraint  was  given  to  the  plain- 
tift'^s  bailiff  on  the  5th  April  and  the  goods  were  then  left  in 
the  tenant's  charge  with  the  warrant.  At  the  time  of  the 
levy  there  were  children  sick  in  the  house  and  this  is  men- 
tioned as  a  reason  for  this  course.  Byrne,  the  tenant,  at  the 
time  of  the  visit  of  the  bailiff,  told  him  that  he  could  pay  if 
he  had  time,  when  the  bailiff  replied  that  he  had  five  days. 

At  the  expiration  of  five  days,  if  the  testimony  is  to  be 
understood  to  be  credited  by  the  Judge  below,  Byrne  pro- 
posed to  the  bailiff  to  remove  the  children,  as  he  had  not  the 
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money.  This  proposition  does  not  appear  to  have  been 
accepted,  and  five  days  further  seem  to  have  passed  without 
any  demand  of  the  money,  or  any  actual  taking  or  appraising 
or  impounding  of  the  goods.  The  only  explanation  we  have 
on  the  subject  is  from  Dunnaford,  the  bailiffs  assistant,  who 
seems  to  have  transacted  all  the  meagre  business  done  in 
relation  to  this  "  distraint."  He  says  he  left  the  goods  in  the 
house  on  the  guarantee  that  the  goods  would  be  there  or  the 
vioney  paid.  This  state  of  things  continued  till  the  16th  of 
April,  when  the  goods  were  levied  on  by  the  sheriff.  His 
bailiff  went  into  possession  and  watched  the  house  for  three 
days,  during  which  time  the  landlord's  bailiff  and  tenant  are 
found  to  be  communicating  with  each  other,  and  the  former, 
though  aware  of  the  sheritf 's  levy,  waives  any  right  to  the 
possession,  and  the  sheriff  and  his  bailiff  are  ignorant  all  this 
time  of  any  distraint  or  claim  of  rent  whatever.  During 
this  time  the  tenant  is  endeavoring  to  get  a  "  return  bond,"  so 
as  to  obtain  the  goods  from  the  sheriff,  but  as  soon  as  he  fails 
in  this  Dunneford  then  makes  himself  known  to  the  sheriff's 
officer  and  claims  that  the  goods  are,  and  have  all  along  been, 
in  his  possession,  and,  in  the  language  of  the  declaration,  I 
suppose  that  he  was  about  to  impound  the  said  goods  with 
intent  to  appraise  and  sell  the  same  according  to  the  statute, 
and  had  them  in  his  custody  under  distress  when  taken  by 
the  sheriff. 

The  sheriff  refuses  to  credit  this  story,  and  now  the  plain- 
tiff retires  on  the  statement  that  there  was  sickness  in  the 
family.  Gary,  his  agent,  however,  swears  that  when  the 
sheriff  got  possession,  and,  I  suppose,  when  the  tenant  failed 
to  get  the  return  bond,  the  plaintiff  told  him  that  the 
Uriant  had  told  him  the  children  were  better ;  though  Byrne 
had  offered,  eight  days  before,  to  the  bailiff,  to  remove  the 
children  if  he  wished  it.  The  sheriff  was  in  possession  for 
three  days,  and  so  completely  had  the  distress  been  abandoned 
that  the  landlord's  bailiff,  as  is  observed,  was  not  aware  of  the 
levy. 

To  support  this  form  of  action,  the  authorities  shew,  as  I 
understand,  that  there  must  be  : — 1st.  A  taking  by  the  land- 
lord's bailiff.     2nd.  The  custody  of  the  goods  by  some  person 
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other  than  the  tenant.  3rd.  The  custody  for  the  purpase  of 
impounding  to  appraise  and  sell. 

I  think  the  evidence  for  plaintiff  to  support  the  declaration 
was  of  so  suspicious  a  character  that  the  exercise  of  an  intel- 
ligent discretion  in  the  Judge  below,  enabled  him  to  find,  a^ 
he  has  done,  and  as,  I  think,  should  have  done. 

None  of  the  cases  cited  conflict  with  the  views  which  I 
hold,  and  1  think  this  case  turns  entirely  on  the  peculiar 
facts  presented.     The  case  should  be  dismissed  with  costs. 

McDonald.  J. — As  I  understand  this  case  there  would 
not  have  been  the  same  difference  of  opinion  on  the  bench 
after  the  first  argument,  but  for  the  case  of  Harrison  v.  Barry, 
7  Price,  690,  which  turned  upon  the  question  whether  or  not 
there  was  collusion  between  the  landlord  and  the  tenant  in 
distraining  when  rent  was  not  due, — the  jury  having  found 
that  there  was  collusion,  while  the  Court  held  that  the  evidence 
was  quite  sufiicient  to  show  that  the  rent  was  due,  and  that 
therefore  there  could  have  been  no  collusion.  The  Court  were 
of  opinion  that  it  was  sufficient  for  the  plaintiff  to  prove  the 
occupation  by  the  tenant ;  and  that  it  was  for  the  defendant 
to  prove  that  all  the  rent  was  paid,  in  order  to  establish  his 
plea  of  collusion,  and  that  the  mere  fact  of  the 'landlord's  not 
selling  within  the  five  days  was  not  per  ae  evidence  of  collu- 
sion; and  further  that  the  landlord  had  a  right  to  distrain 
in  order  to  protect  himself  against  the  claim  of  any  execution 
creditor,  he  having  established  the  fact  that  the  rent  was  due, 
and  that  therefore  there  could  not  have  been  the  collusion 
alleged  in  the  pleas.  In  this  case  the  Judge  found  in  favour 
of  the  defendant,  not  because  there  was  no  rent  due  nor 
because  there  was  collusion,  but  because  the  plaintiff  ahan- 
doned  the  distress  before  the  defendant  levied  the  execution. 
The  distinction  between  this  and  Harrison  v.  Barry  is  very 
clear,  and  it  will  no  doubt  be  conceded  that  what  is  evidence 
of  abandonment  is  not  necessarily  evidence  of  collusion  as 
between  landlord  and  tenant.  Collusion  or  no  collusion,— 
rent  due  or  not  due, — the  sheriff  had  a  right  to  levy  the 
execution  the  moment  the  distress  had  been  abandoned.  And 
in  addition  to  the  delay  in  taking  steps  towards  selling  the 
property  we  have  other  evidence  as  well,  upon  which  it  was 
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the  duty  of  the  learned  Judge  who  tried  the  cause  to  decide 
as  a  jury  might  do.  He  found  that  there  was  an  abandon- 
ment and  I  do  not  think  that  we  have  either  the  right  or  the 
power  to  interfere  with  his  decision  upon  that  point.  The 
word  "  coHusion "  as  used  in  Hainnson  v.  Barry,  means  a 
secret  agreement  between  the  landlord  and  the  tenant  for  a 
fraudulent  purpose  ;  while  the  word  "  abandonment  "  as  used 
in  this  cause  means  the  act  of  giving  up  freely  and  without 
reserve  a  claim  of  right,  or  a  right  acquired  by  the  landlord, 
and  which  maj'^  be  without  the  privity  or  concun-ence  of  the 
tenant  oritny  other  person  than  the  landlord  himself. 

Having  reference  to  the  grounds  taken  in  the  order  for 
appeal,  I  think  that  under  the  rule  which  we  have  adopted  in 
other  casas  of  appeal  from  County  Courts,  we  could  only,  if 
at  all,  reverse  the  decision  of  that  Court  for  the  reason  that  it 
is  against,  not  the  weight  of  evidence,  but  against  the  whole 
evidence.  In  other  words,  because  there  is  no  evidence  what- 
ever to  support  it,  the  appeal  not  having  been  taken  on  the 
ground  that  it  is  against  the  weight  of  evidence.  For  these 
reasons  I  think  the  appeal  must  be  dismissed  with  costs. 


REYNOLDS   v.   DECHMAN. 

PLAiTnFF,  in  Julj',  1870,  agreed  to  sell  certain  land  to  one  Reynolds,  who  entered  into 
possession  under  an  agreement  to  p:)y  the  purchase  money  in  October,  1S70.  Reynold;) 
removed  a  house  to  the  land  and  cotitinued  In  possession  for  a  period  nf  about  ei;fht  years, 
after  which  he  left  the  land  and  sold  the  house  to  defendant,  who  assisted  in  remoring  it  from 
the  land.  Plaintiff,  subsequently  to  the  a:;reement  to  purchabe,  executed  a  mort|;;a{;e  of  the 
property,  the  date  of  which  docs  not  appear,  but  the  mortgrof^e  never  entered  into  possession. 
The  evidence  as  to  the  nature  of  the  attachment  of  the  house  to  the  soil  was  conflicting,  but  it 
had  been  occupied  as  a  dwelling  house,  had  a  cellar  under  it  in  M-hich  vegetables  were  pro- 
tected from  the  winter,  rested  partially  on  stone,  and  had  a  drain  ut  a  de])th  of  five  feet  to  a 
neighboring  broolc.    Plaintiff  brought  trover  fur  the  house  nnd  the  Jury  found  for  defendant. 

Ileldf  That  the  house  ^"as  part  of  the  realty,  and,  on  being  severed,  became  the  personal 
property  of  the  plaintiff ;  that  the  pluintiff  was  the  proper  party  to  bring  the  action,  as  the 
mortgagee  could  not  do  so  before  entry. 

Smith,  J.,  htsitanie. 

McDo5ALD,  J.,  dissenting,  held  that  the  mortgagee  hod  the  legal  t^tlo  to  and  constructive 
possession  of  the  property,  and.  therefore,  plaintiff  could  not  sustain  the  action. 

Plaintiff,  about  the  year  1870»  entered  into  an  agreement 
with  James  H.  Reynolds  to  sell  him  a  piece  of  land.  James 
H.  Reynolds  entered  into  possession  under  this  agreement  and 
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constructed  a  house  upon  the  land,  and  remained  in  possession 
for  a  period  of  eight  years  without  having  paid  any  portion 
of  the  purchase  money.  At  the  end  of  this  period  plaintiff 
brought  ejectment,  and  Reynolds  left  the  premises  and  removed 
the  house,  which  he  sold  to  defendant.  Plaintiff  then  brought 
trover  to  recover  the  house.  The  cause  was  tried  before 
McDonald,  J.  Plaintiff  sought  to  put  in  the  record  in  the 
ejectment  suit  but  it  was  refused  for  reasons  which  appear 
in  the  argument  of  counsel  on  the  rule.  A  verdict  was  found 
for  defendant,  to  set  aside  which  a  rule  was  granted  on  the 
grounds  that  the  verdict  was  against  law  and  evidence,  and 
for  the  improper  reception  and  rejection  of  evidence,  and  on 
grounds  taken  at  the  trial.  The  cause  was  argued  March  8th, 
1881,  before  McDonald,  Smith,  James  and  Weatherbk,  JJ. 

Hamngtoriy  in  support  of  rule. — The  record  should  have 
been  received ;  L  R,  1  C.  P.,  667,  670 ;  10  C.  5.,  N.  &,  547. 
The  only  ground  against  it  was  that  it  was  made  up  after 
action  brought.  (McDonald,  J.r-Not  only  that,  but  it  was 
not  true  when  made  up.)  One  fact  provable  by  the  record 
was  the  bringing  of  the  ejectment  suit,  which  was  a  mast 
important  fact.  It  is  not  necessary  that  every  statement  in 
the  record  should  be  evidence,  or  that  every  fact  and  date 
should  be  binding  on  this  party.  If  it  is  admissible  for  any 
particular  purpose  it  must  be  received ;  1^  CL  <t  Fin.,  641. 
we  might  have  tendered  the  record  to  prove  an  estoppel.  It 
was  admissible  here  to  show  that  at  a  particular  date  the 
vendor  of  this  defendant  was  ejected.  The  issue  of  a  writ  of 
ejectment  immediately  determines  the  title  of  a  tenant  at 
will.  (McDonald,  J. — Can  you  find  an  instance  in  which 
you  can  get  in  evidence  a  record  which  shows  on  the  face  of 
it  facts  which  were  not  true  at  the  time  of  the  action  brought? 
At  the  time  of  the  commencement  of  this  action  there  was  no 
judgment  in  ejectment.  The  record  itself  shows  that  the 
judgment  in  ejectment  was  subsequent  to  the  commencement 
of  this  action.)  But  It  showed  when  the  action  of  ejectment 
was  commenced,  by  which  the  defendant's  vendors  title  was 
determined.  If  it  was  in  any  way  material  it  should  have 
been  admitted.  The  record  is  the  only  evidence  of  proceedings 
in  a  court  of  record ;  Roscoe,  p.  109.     A  record  in  another 
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cause  between  the  same  parties  and  their  privies  in  reference 
to  the  same  subject  matter  is  prima  facie  admissible.  On  the 
point  that  a  record  may  be  admissible  for  some  purposes 
see  Fisher  on  MortgageSy  471 ;  L.  iJ.,  9  Ch.  Ap.,  116. 

The  house  in  question  was  attached  to  the  freehold,  and 
being  so  was  realty  and  not  removeable.    All  dwelling-houses 
are   fixtures;  3  Atk,  14;  IS  CI  <b  fin,,  312.    The  fact  of 
digging  a  cellar,  and  building  a  stone  wall  upon  which  the 
house  rested,  is  sufficient  to  make  the  house  part  of  the  realty; 
Washburn  on  Real  Property,  vol.  1,  p.  115.     (McDonald,  J. 
— One  of  the  witnesses  says  it  only  rested  on  the  foundation 
at  one  corner.   Weatherbe,  J. — He  says  on  cross-examination 
that  it  might  have  touched  the  foundation  at  othpr  places. 
According  to  my  impression  the  defendant's  evidence  showed 
clearly  that  it  was  real  estate.)     6  Exch.,  295.    The  intention 
of  the  parties  must  be  looked  to  to  determine  whether  the 
structure  is  of  a  permanent  or  temporary  character.     In  the 
present  case  Rej'nolds  had  made  an  agreement  to  purchase. 
Also  Woodfall,  498.     I  think  the  question  of  intention  will 
be  found  to  be  the  cpntroUing  feature.   The  house  was  banked 
around  with  earth.    This  would  make  it  part  of  the  realty. 
There  is  nothing  to  show  what  the  stone  wall  was  for  unless 
for  a  foundation.    (James,  J. — I  think  the  value  of  the  house 
placed  upon  the  property  is  an  element  in  showing  the  inten- 
tion.)    On  the  question  of  possession,  in  answer  to  the  argu- 
ment that  the  premises  were  mortgaged,  we  submit  wo  were 
never  out  of  possession.    S  Scotfs  N.  U.,  658. 

Let  me  deny  for  the  purposes  of  argument  that  there  was 
an  ejectment.  No  inference  can  be  drawn  from  the  writ 
because  there  is  no  evidence  to  show  how  the  action  termi- 
nated,  and  the  record  cannot  be  looked  at  because  it  has  not 
been  received;  Fisher  on  Mortgages,  464,  465.  The  party 
entitled  to  possession  may  bring  trover.  Reynolds,  having 
gone  in  under  an  agreement  and  having  violated  the  agree- 
ment, cannot  set  up  his  possession  under  the  agreement  as 
against  the  plaintiff;  WaterTrutn  on  Trespass,  vol.  2,  p.  368. 
Reynolds  not  only  failed  to  carry  out  his  agreement  to  pur- 
chase but  -violated  it  by  removing  realty.  Plaintiff,  under 
the  authority  of  Waterman,  was  never  out  of  possession. 
(McDonald,  J. — I  thought  that  one  of  the  strongest  points 
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was  that  if  the  house  was  realty  the  mortgagee  was  the 
proper  party  to  recover.)  The  mortgagee  was  out  of  posses- 
sion, and  the  possession  with  all  the  rights  and  incidents  of 
possession  remains  in  the  mortgagor  until  divested  by  entry  of 
the  mortgagee.  The  mortgagor  in  possession  may  bring  an 
action  f(jr  injury  to  his  possession. 

There  was  a  demand  of  possession  and  a  refusal  on  May 
26th,  1879.  At  that  time  we  were  in  possession  of  the  land 
from  which  the  house  was  removed.  The  raortsfasjee  was 
never  in  possession:  5  Exch.,  939,  946.  The  right  to  posses- 
sion was  not  put  in  issue  by  any  plea.  All  issues  must  be 
specifically  raised.  The  added  plea  does  not  raise  any  such 
issue. 

The  mortgage  was  improperly  received  in  evidence,  the 
boundaries  not  being  identical  with  those  mentioned  in  the 
writ. 

Graham,  contra. — As  to  the  record  we  contend  that  haviog 
been  tendered  on  one  ground  it  cannot  be  contended  that  it 
was  receivable  on  other  grounds.  The  minutes  show  what 
took  place.  If  it  was  tendered  to  show  tbe  issue  of  the  writ 
there  would  have  been  nothing  in  the  objection  that  it  was 
not  signed  at  the  commencement  of  this  suit.  The  objec- 
tions were  aimed  at  the  admission  of  the  record  as  proof  of 
the  judgment,  and,  having  been  silent  at  the  time,  counsel  can- 
not now  contend  that  it  was  admissible  on  other  grounds. 
(Weatherbe,  J. — If  I  understand  Mr.  Harrington's  argument, 
when  a  paper  has  been  tendered  on  general  grounds  it  may  be 
contended  that  it  may  be  got  in  on  some  ground  not 
raised  and  argued  before  the  Judge.)  That  may  apply  where 
a  paper  is  tendered  on  general  grounds,  but  where  objections 
are  made  the  grounds  on  which  it  is  tendered  must  be  stated. 
6  B,  S  Ad.,  1081 ;  7  C.  B.,  456.  In  the  latter  case  it  is  held 
that  an  objection  could  not  be  allowed  after  the  trial  which  if 
taken  at  the  trial  might  have  been  explained.  Where  evidence 
has  been  rejected  which  has  been  proved  in  another  way  the 
Court  will  not  grant  a  new  trial  on  that  ground.  S  C.  <fr  /er., 
133.  The  ground  now  alleged  for  the  reception  of  this 
evidence  is  the  proof  of  the  issue  of  the  writ  of -ejectment, 
which  is  admitted.  16  M.  A  TF.,  497.  Evidence  must  not 
only  be  tendered  but  counsel  must  press  for  its  reception,  and 
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it  must  be  deliberately  rejected.  Fislter'a  Dig.,  6109.  If  the 
reception  of  evidence  is  pressed  the  grounds  must  surely  be 
stated.  The  Judge  was  right  in  rejecting  this  evidence. 
JMurdodi  v.  Qranty  Thompson's  Reps.,  100. 

There  was  no  proof  of  a  judgment  in  the  ejectment  suit 
until  after  the  commencement  of  this  suit.  *  (Harrivgton, — 
That  objection  was  not  taken  below.)  The  house  was  never 
a  fixture.  -^  ^d.  <fc  EL,  884.  The  building  referred  to  in  the 
case  cited  rested  on  a  brick  and  stone  wall  let  into  the  soil, 
but  was  not  attached  thereto.  See  also  1  Taxint,  21  ; 
1  B,  &  Ad.,  161.  The  distinction  a.s  to  dwelling-houses  is  not 
borne  out.  13  Q,  B,,  572  ;  Smitfts  Leading  Cases,  vol.  2,  230, 
(marginal  paging) ;  1  T.  R,,  480.  To  entitle  a  party  to  bring 
trespass  he  must  have  either  the  actual  or  constructive  pos- 
se.ssion.  7  T,  R,,  9.  As  to  the  meaning  of  actual  possession, 
4  Ring,,  N.  C,  bS,  6  Q.  JS.,  606  ;  3  M.  dk  0.,  100.  The  party 
suing  for  injury  to  the  reversion  must  have  the  legal  estate. 
7  Bing.,  599. 

Tremaine,  in  reply. — The  judgment  in  ejectment  was  26th 
Apiil,  1879.  The  judgment  in  ejectment  is  expressly  made  an 
exception  by  Revised  Statutes,  chap.  94,  sec.  323,  and  relates 
back  to  the  issue  of  the  writ.  Plaintiff  is  entitled  to  recover 
on  the  day  of  the  date  of  the  writ.  No  objection  was  taken 
to  the  record  not  coming  out  of  the  proper  custody.  If  so  the 
evidence  could  have  been  supplemented.  Nothing  is  in  the 
minutes  to  show  that  the  record  was  tendered  for  any  special 
purpose,  and,  being  a  record  between  the  same  parties,  if  it  has 
any  bearing  on  this  case  it  must  be  received.  The  ejectment 
suit  was  for  the  purpose  of  determining  the  property  to  this 
very  house.  The  verdict  was  that  he  should  recover  the  barn, 
house,  &c.,  andthe  recovery  related  back  to  the  issue  of  the 
writ.  As  to  what  is  a  fixture,  Fisfier  on  Mortgages,  464  ; 
Washburn,  vol.  1,  p.  3  ;  108  Mass.,  376. 

Weatherbe,  J.,  now,  (September  16th,  1881,)  delivered 
the  judgment  of  the  Court : — 

This  was  an  action  of  trover  for  the  materials  of  a  wooden 
dwelling-house  alleged  to  have  been  severed  from  the  soil  and 
removed  from  the  land  of  plaintiff.  The  plaintiff  had  entered 
into  an  agreement  in  July,  1870»  to  sell  the  land  to  one  James 
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H.  Reynolds,  who  entered  into  possession  and  bought  the 
house  and  then  removed  it  to  this  land.  He  was  to  pay  $1200 
for  the  land  in  the  following  October,  and  then  to  receive  a 
deed.  He  failed  to  make  any  payment  and- remained  in 
in  possession  till  2nd  January,  1878,  when  he  sold  the  house  to 
defendant,  to  whose  land  he  agreed  to  remove  it,  the  defendant 
assisting  in  the  removal,  which  resulted  in  the  present  actioiu 
The  cause  was  tried  before  a  Judge  without  a  jury  and  a 
general  verdict  given  for  defendant.  The  motion  is  to  set 
aside  the  verdict  on  the  ground  that  the  house  was  fixed  to 
the  soil  of  plaintiff,  and  therefore,  on  being  wrongfully  severed, 
became  personal  property  for  which  the  present  action  will  lie. 

It  was  proved  that  James  H.  Reynolds,  who  placed  the 
house  in  the  position  from  which  it  was  removed,  occupied  it 
as  a  dwelling  for  himself  and  his  family  for  about  eight  years. 
The  foundation  on  which  the  house  was  placed  measured 
22x28  feet,  stones  being  placed  along  one  wall  for  thirteen 
feet.  There  was  a  cellar  under  the  house,  and  the  house  was 
so  securely  attached  to  the  ground  that  vegetables  were  pro- 
tected against  the  winter  climate,  and  the  house  partially 
rested  on  stone.  A  drain  at  a  depth  of  about  five  feet  ran 
from  the  cellar  to  a  brook  near  the  place.  Part  of  the  stone 
used  for  the  foundation  and  walls  of  the  cellar  was  taken 
from  an  old  house  that  had  formerly  existed  on  the  land. 
Half  the  dwelling-houses  in  that  part  of  the^  country  are  built 
in  the  same  way. 

So  far  the  facts  are  not  disputed,  and,  though  we  are  asked 
to  say  that  this  dwelling-house  was  not  a  part  of  the  real 
estate,  a  decision  which  would  very  likely  affect  many  of  the 
mortgage  securities  in  the  Province,  and  would  most  certainly 
produce  important  results,  we  are  offered  no  authority  except 
those  relating  to  out-buildings  and  those  relating  to  trade. 
In  all  the  references  to  the  subject  in  England  it  seems,  I 
think,  to  be  taken  for  granted  that  a  dwelling-house  is  part  of 
the  realty  and  goes  with  the  soil ;  and  in  the  United  States, 
where  buildings,  though  used  for  residence,  have  sometimes, 
where  constructed  for  removal,  been  claimed  as  personalty, 
it  is  said  that  prima  facie  all  buildings,  and  especially 
dwelling-houses,  belong  to  the  owner  of  the  land  on  which 
they  stand  as  part  of  the  realty,  and  the  burden  of  proof  is 
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upon  those  who  claim  that  they  are  personal  property  to  show 
that  they  retain  that  character.  I  have  no  doubt  whatever 
that  the  dwelling-house,  under  the  undisputed  evidence  in  this 
case,  must  be  treated  as  real  property. 

Nor  is  it,  I  think,  to  be  doubted  that  where  anything 
which  has  become  a  part  of  the  realty  has  by  severance  or 
removal  been  deprived  of  that  character  it  may  be  recovered 
in  trover.  It  is  so  stated  in  the  authorities  cited  to  us  and  I 
have  been  unable  to  lind  any  to  the  contrary. 

A  mortgage  covering  the  premises  had  been  executed  by 
the  plaintiff  and  was  at  the  time  of  the  severance  of  the  house 
outstanding,  though  the  mortgagee  had  never  gone  into  pos- 
session or  asserted  his  right  against  the  possession  of  plaintiff. 
It  was  contended  for  plaintiff  that,  even  if  this  house  is  a  part 
of  the  realty,  plaintifi  had  not  possession  sufficient  to  maintain 
this  action  of  trover,  and  the  argument  was  that,  by  reason  of 
the  mortgage,  the  mortgagee  only  has  the  right  of  action. 
.  Upon  examination  of  the  authorities  I  am  unable  to  see  that 
such  a  contention  can  be  supported.  It  is  said  in  the  cases 
that  the  mortgagee  cannot  before  entry  maintain  trespass 
against  any  wrong-doer,  and  in  Fisher  on  Mortgages,  464,  it  is 
stated  that  the  mortgagor  in  possession  may  be  described  as 
one  who,  having  parted  with  his  estate,  remains  in  possession 
at  the  pleasure  and  consequently  with  the  right  of  the  grantee. 
1  Smith's  L.  C,  7tfi  Am.  ed.,  657,  and  the  cases  there  cited. 

I  am  of  opinion  that,  upon  breach  of  the  agreement  to 
purchase,  under  this  evidence,  the  plaintiff  had  a  right,  upon 
demand  being  made,  to  sustain  this  action  for  conversion,  and 
therefore  I  think  the  rule  nisi  should  be  made  absolute. 

With  these  views  it  is  unnecessary  for  me  to  consider  the 
question  of  the  rejection  of  the  record,  which  otherwise 
would  have  to  be  disposed  of. 

McDonald,  J. — The  plaintiff  agreed  to  sell  the  lot  of  land  to 
which  the  house  was  removed  to  one  Reynolds,  under  whom  the 
defendant  claims,  and  to  give  him  a  deed  of  it  on  payment  of 
the  purchase  money  at  a  specified  time.  The  money  was  not 
paid  as  stipulated,  and  the  plaintiff  mortgaged  the  land  to  a 
third  party, — so  that  neither  the  one  nor  the  other  can  claim  to 
have  acted  strictly  within  the  agreement.  The  question  as 
30 
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to  whether  or  not  the  building  was  affixed  to  the  freehold  is 
one  of  fact,  and  as  the  evidence  with  regard  to  the  under- 
pinning was  very  conflicting,  a  jury  might,  perhaps,  find  either 
way  with  perfect  propriety  ;  although,  having  h3ard  the  wit- 
nesses, I  had  no  doubt  whatever  in  my  own  mind  that  it  was 
not  so  affixed.  But  the  question  of  possession  was  one  of  law, 
there  being  no  conflicting  evidence  whatever  on  that  point 
To  maintain  this  action,  which  is  one  for  conversion,  the 
plaintitf  must  show  that  ho  has  not  only  the  right  of 
property  but  the  right  of  immediate  possession  of  the  things 
in  dispute.  Bloaum  v.  Sanders,  4  B.  &  C,  941.  In  giving 
the  opinion  of  the  Court  Bayley,  J.,  after  citing  Gordon  v. 
Harper,  7  T.  R.,  9,  said  ;  "  Trover  is  an  action  of  that  descrip- 
tion. It  requires  right  of  propeity  and  right  of  posse-ssion  to 
support  it."  In  the  case  of  realty  the  right  of  possession 
required  here  would  support  an  action  of  ejectment,  but  it  is 
clear  that  the  plaintitt  in  this  cause  could  not  maintain  eject- 
ment after  he  assigned  his  interest  in  the  property  by  way  of 
mortgage.  Doe,  e.  d.  Marriot  v.  Edwards,  6  C.  &P.,  20S; 
6  B.  (k  Adol.,  1065.  It  would  have  been  different  if  the  mort- 
gage had  been  executed  previous  to  the  agreement  to  purchase, 
as  then  the  tenant  would  have  been  estopped.  A  Ichome  v. 
Gomme,  2  Bing.,  .54 ;  Learning  v.  Skirrow,  7  A.  &  E.,  157. 
The  legal  estate  being  in  the  mortgagee  an  ejectment  cannot 
be  maintained  by  the  mortgagor.  Cole  on  Ejectment,  482. 
I  cannot  understand  how  the  plaintift  can  succeed  in  this 
action,  as  he  had  neither  the  possession  nor  the  right  of  pos- 
session at  the  time  of  the  allege<l  conversion.  It  cannot  be 
contended  that  he  had  then  the  actual  possession,  and  by  his 
mortgage  he  had  previously  parted  with  the  legal  title,  which, 
if  he  had  retained  it,  would  have  given  him  the  constructive 
possession  as  soon  as  the  actual  possession  ceased,  but  which, 
upon  the  happening  of  that  event,  gave  the  right  of  possession 
and  the  constructive  possession  to  the  mortgagee.  The  ques- 
tion therefore  is,  who  had  such  constructive  possession  or  such 
right  of  possession  as  would  enable  him  to  maintain  this 
action, — the  mortgagor  or  the  mortgagee  ?  The  one  had 
the  legal  title,  the  other  only  an  equitable  interest  which,  when 
unaccompanied  by  possession,  gives  no  right  to  recover  in  this 
form  of  action.    The  legal  title  surely  carries  with  it  the 
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right  of  possession  and  the  constructive,  possession  as  well, 
•where  there  is  no  actual  adverse  possession  of  the  property, 
and  here  there  was  no  actual  possession  as  against  the  legal 
•owner — the  mortgagee — at  the  time  of  the  alleged  conversion. 
The  equitable  interest  which  the  plaintiff  had  in  the  premises 
«it  the  time  of  the  alleged  conversion  may  not  have  been  worth 
4i  cent,  and  yet  he  seeks  to  recover  the  whole  value  of  the 
house,  while  the  mortgage  conveys  to  the  mortgagee  the  whole 
•of  the  legal  title, — that  is>  assuming  the  house  to  have  been 
part  of  the  realty,  which  in  my  opinion  is  not  the  case.  It 
will  be  at  once  conceded  that,  while  the  mortgagor  is  in  pos- 
session, the  mortgagee  cannot  bring  an  action  for  an  injury  to 
that  possession  without  entry,  and  that  is  the  extent  to  which 
the  cited  authorities  go ;  but  he  certainly  can  for  an  injury  to 
the  freehold.  This  action  is  brought,  not  for  an  injurry  to  the 
possession  but  to  the  freehold, — that  is  for  severing  the 
unoccupied  building  from  the  land,  and,  assuming  that  the 
house  was  part  of  the  realty,  I  have  no  doubt  that  the  mort- 
;gagee,  not  the  mortgagor,  would  have  the  right  oiF  action ; 
without  so  assuming  the  plaintiff  would  certainly  fail  in  this 
•action.  Both,  however,  could  not  recover  damages  for  the 
'Same  injury.  It  will  also  be  conceded  that  if  the  plaintiff  had 
been  in  possession  at  the  time  of  the  alleged  conversion, 
^although  in  virtue  of  his  equitable  interest  only,  he  might 
recover  for  an  injury  to  that  possession  ;  but  in  point  of  fact 
he  never  had  the  possession  at  all  after  the  purchaser  entered. 
Neither  had  he  the  right  of  possession  after  he  executed  the 
mortgage.  It  is  not  surprising  that  no  authorities  have  been 
produced  in  favor  of  the  plaintiff's  right  to  recover,  because 
they  are  all  the  other  way,  and  much  misapprehension  has 
•arisen  from  the  fact  that  he  was  treated  as  having  been  in 
possession  at  the  time  of  the  alleged  conversion,  which,  in 
truth,  he  was  not, — while  the  mortgagee  had  both  the  right 
of  possession  and  the  constructive  possession  of  the  premises 
in  question  at  the  time.  My  opinion  is  that  the  rule  nisi  for 
«  new  trial  should  be  difimissed  with  costs. 

Smith,  J. — I  concur  with  my  brother  Weatherbe  for 
various  reasons.  I  have  very  great  doubts  indeed,  as  to  the 
<[uestion  of  possession;  whether  the  mortgagee,  not  having  actual 
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possession,  can  recover  in  an  action  of  this  description.    I  con- 
cur with  my  learned  brother  with  great  hesitancy, 

James,  J. — I  concur  with  my  brother  Weatherbe  on  the 
question  of  possession.  The  mortgagee  had  nothing  to  do 
with  it.  It  was  from  the  mortgagor  thai  the  defendant  goi 
the  land  and  the  mortgagee  cannot  turn  bim  out  without 
entry.  While  the  defendant  was  in  possession  as  a  purchaser 
he  was  there  under  the  possession  of  the  mortgagor  and  hi» 
possession  was  that  of  the  mortgagor. 

Weatherbe,  J. — I  think  it  is  clear  that  the  mortgagee 
cannot  bring  an  action  until  entry  for  anything  that  took 
place  before. 


BENT   %\   McDOUGALL   et  al. 

DirnrDAMTS  l«t  to  » tenant  certain  premises,  the  upper  portion  of  which  was  used  is 
an  inn  or  hotel  for  farmen,  and  a  part  of  the  lower  flat  provided  with  stalls  for  the  lodgers,  is 
which  to  sell  produce  to  all  buyers.  Plaintiff  occupied  a  stall  in  which,  along  with  goods 
brought  there  by  himself,  he  offered  for  sale  a  quantity  of  api>les  bought  in  this  same  maiM 
or  outside.  The  apples  were  seized  under  a  aistress  for  rent  due  defendants  by  their  tenant,  ud 
plaintiff  replevied,  claiming  that  the  goods  were  privileged  from  distress,  beinir  in  a  pnbik 
market  for  sale.    The  County  Court  Judge  held  that  the  goods  were  so  privileged. 

ZTeM,  that  the  exemption  could  not  be  claimed  on  the  ground  set  up  in  this  defence,  M 
plaintiff  was  not  using  the  premises  as  a  market,  but  simply  as  a  shop  in  which  to  offer  is 
the  ordinary  way  goods  purclmscd  to  be  sold  for  a  profit. 

Ephraim  Wright  rented  premises  on  Barrington  Street 
from  defendants  to  be  occupied  as  a  market.  The  south  part 
of  the  market  was  set  apart  for  the  use  of  farmers  who  occu- 
pied it  for  the  purpose  of  selling  their  produce,  for  which  they 
paid  at  the  rate  of  twenty-five  cents  per  day  each.  The 
northern  part  was  occupied  by  butchers  who  paid  rent.  The 
upper  portion  was  used  as  a  boarding-house.  Plaintiff  brought 
a  quantity  of  apples  to  the  premises  for  sale  which  were  taken 
under  distress  for  rent.  An  action  of  replevin  was  brought 
for  their  recovery,  which  was  tried  before  the  County  Court 
Judge  sitting  at  Halifax,  who  gave  judgment  for "  plaintiff, 
from  which  the  defendant  appealed.  The  following  is  the 
judgment  of  Johnstone,  J.,  of  the  County  Court : —  • 

The  defendants  levied  a  distress  for  rent  due  them  by 
Ephraim  Wright,  and  distrained  eighteen  barrels  of  apples, 
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the  property  of  the  plaintiff,  and  which  he  had  exposed  for 
sale  in  the  Wright  Market  at  the  time  the  distress  was  levied. 
The  plaintiff  replevied,  And  at  the  trial  the  main  issue  in 
question  was  the  one  raised  by  the  plaintifi's  sixth  replication, 
alleging  that  the  goods  were  privileged  from  distress  being  in 
a  public  market  for  sale. 

By  the  common  law  certain  goods  of  third  parties  are 
exempted  from  distress,  and,  among  others,  goods  sent  to  a 
commission  merchant  for  sale,  goods  deposited  with  a  factor, 
and  goods  sent  to  an  auctioneer's  room  for  sale.  The  ground 
on  which  such  articles  are  exempted  rests  solely  on  reasons  of 
public  policy  and  for  the  benefit  of  trade,  and  not  at  all  on 
account  of  the  person.  And  if  the  plaintiff's  goods  could  not 
he  distrained,  being  found  on  premises  'in  respect  of  which 
rent  was  due  and  in  arrear,  it  must  be  for  reasons  of  public 
policy  and  because  the  exigencies  of  trade  demand  that  they 
be  exempted.  The  general  principle  is  thus  laid  down  by 
Blackburn,  J^  in  Lyov^a  v.  Elliot,  1  L.  R.,  Q.  B.,  Div.  210, 
that  where  a  person  carries  on  a  public  trade  the  goods  which 
are  brought  to  those  premises  for  the  purpose  of  that  trade 
are  privileged. 

It  was  in  evidence  that  Wright,  the  tenant,  hired  the 
premises  front  the  defendants  for  the  purpose  of  keeping  a 
market,  and  that  the  place  where  the  distress  was  levied  was 
appropriated  for  the  use  of  persons  from  the  country  who 
paid  for  the  privilege  of  selling  and  stowing  their  goods  there. 
The  law  favors  goods  going  to  a  market  or  fair,  and  privileges 
them  from  distraint,  even  when  it  is  carried  on  by  private  per- 
sons, and  this  Is  for  the  purpose  of  affording  protection  to  the 
parties  frequenting  those  places.  In*  Irvine  v.  Leadi, 
18  C.  B.,  N.  S,  490,  where  goods  deposited  with  a  pawn- 
broker were  held  to  be  exempt,  Erle,  C.  J.,  said ;  "  By  our 
law  goods  intrusted  to  persons  carrying  on  public  trade  to  be 
by  them  wrought  or  managed  in  the  way  of  their  trade  are 
exempt  from  distress,  and  he  was  unable  to  discover  any 
difference  in  principle  between  the  case  of  a  pawn-broker  and 
that  of  a  wharfinger,  factor  and  warehouse  keeper."  In  most 
cases  these  latter  have  nothing  more  to  do  with  the  goods 
than  to  keep  them  safely,  the  ordinary  duty  of  a  bailee.  And 
Dallas,  G  J.,  in  Sillman  v.  Etter,  3  B.  &  C,  80,  "  is  unable 
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to  distinguish  between  the  c&se  of  goods  sent  to  a  factor  and 
those  sent  to  a  wharf  or  market,  which  have  been  holden  to 
fall  within  the  exception  on  account  of  public  convenience." 
The  exception  in  all  these  ca*»e8  is  on  the  score  of  necessity 
and  public  convenience.  Now  it  appears  to  me  that  goods 
sent  to  a  market  from  the  country  for  sale  come  within  the 
same  principle,  and  should  be  excepted  on  the  grounds  of 
public  convenience  and  for  the  benefit  of  trade  and  commerce. 
It  would  be  highly  injurious  to  trade  and  public  convenience 
if  country  produce  could  not  be  sent  to  market  for  fear  of 
being  distrained.  They  could  not  be  conveniently  disposed  of 
at  home,  and  trade  would  be  greatly  injured  if  the  fanner 
was  afraid  to  bring  or  send  his  goods  to  market  for  fear  they 
they  would  be  seized  'for  the  debt  of  a  stianger.  Indeed,  in 
Muspratt  v.  Gregory,  1  M.  &  W.,  655,  Parke,  B.,  commenting 
on  the  rule  laid  down  in  Goke^  that  goods  in  a  market  are  not 
distrainable,  for  they  ai*e  in  custody  of  the  law>  says ;  "  I  take 
the  meaning  to  be  that  in  the  cases  of  trades  which  are  public, 
and  of  public  markets,  the  law  gives  authority  to  all  to  bring 
goods  on  the  land  in  which  such  trade  or  market  is  carried  on, 
by  implication  from  the  fact  of  it  being  so  carried  on  for  the 
use  and  benefit  of  all  persons,  and  the  principle  of  the  rale  is 
the  public  good  and  the  freedom  of  commerce  ;  and  in  regard 
to  such  goods  it  is  said  in  Gilbert  on  Distress,  £hat  if  the  rule 
were  otherwise  no  man  could  supply  himself  with  the  neces- 
saries of  life  without  the  danger  of  losing  them  for  another 
debt,  and  that  therefore  the  landlord  cannot  distrain  those 
things  for  the  rent  of  that  shop." 

Further,  McDougall,  the  landlord,  knew  that  the  goods  he 
seized  did  not  belong  to  Wright,  the  tenant,  and  that  they 
were  deposited  in  that  part  of  the  premises  known  and  used 
as  a  public  country  market,  and  goods  so  deposited  are  sup- 
posed in  common  presumption  not  to  belong  to  the  owner  of 
the  house  but  to  his  customers ;  and  in  North  v.  Mixim^ 
2  C.  &  P.,  613,  Best,  C.  J.,  uses  the  following  language;  "A 
landlord  must  know  that  he  cannot  take  the  com  of  other 
parties ;  therefore  if  his  tenants  are  granary  keepers,  he  can 
take  other  security  for  his  rent."  Nor  do  I  think  that 
the  principle  is  otherwise  from  the  fact  that  the 
plaintiff  bought  some  of  the  apples  seized  in  the  maiket  and 
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some  outside,  he  bought  them  to  sell  again  and  fill  orders. 
The  exemption  is  not  for  the  individual,  but  for  the  benefit  of 
the  trade  and  public  commerce ;  therefore  it  is  of  no  conse- 
quence whether  the  goods  were  sent  from  the  country  or 
whether  the  countrj'man  brought  the  produce  of  his  farm,  or 
purchased  the  goods  he  had  for  sale ;  for,  as  in  Gilbert  .on 
Distress,  "it  is  of  public  utility  that  the  shop  of  traders 
should  be  privileged  from  the  lord's  distress  for  his  rent."  I 
should  be  very  unwilling  to  extend  the  privilege  from  exemp- 
tion, for.  the  case  of  Ii^isfi  v.  Jackson,  7  M.  &  W.,  454,  decides 
that  the  principle  laid  down  in  Muspratt  v.  Gregory,  to  which 
I  have  referred,  ought  not  to  be  extended,  but  1  think  that  I 
am  deciding  this  case  according  to  the  analogy  of  the  cases  in 
the  books,  most,  if  not  all  of  which,  I  have  consulted,  in 
determining  that  the  goods  of  the  plaintiff  in  the  Wright 
Marker  were,  on  the  ground  of  public  convenience  and  in  the 
interest  of  trade,  privileged  from  distraint  of  McDougall  for 
the  rent  due  him  for  the  premises  in  which  the  market  was 
held. 

Having  come  to  this  conclusion  it  only  remains  to  consider 
the  question  of  damages.  Morris  on  Replevin  lays  it  down 
that  the  plaintiff  in  replevin  is  entitled  to  compensation  for 
the  deterioration  in  value  of  the  goods  replevied  while  they 
were  in  the  hands  of  the  defendant,  and  also  for  his  time  lost 
and  expenses  incurred  in  searching  for  his  property.  In 
Gihb  v.  Cruikshanks,  8  L.  R,  C.  P.,  1454,  the  Judge  states 
that  whatever  damages  wece  actually  sustained  may  be 
recovered.  I  think  the  plaintiff*  has  shown  himself  entitled  to 
some  damages,  and  I  give  him  judgment  for  $9.50. 

The  appeal  from  this  judgment  was  argued  March  1st, 
1881,  before  McDonald,  Smith,  James  and  Weatherbe,  JJ. 

Weeks,  for  appellant. —  All  goods  in  property  leased 
are  liable  to  distress  for  rent,  unless  they  can  be  brought 
within  one  or  other  of  certain  exceptions.  Woodfall,  377. 
There  is  no  market  overt  in  this,  country  such  as  they  Jiave 
in  England.  8  Mass,,  521.  The  first  exception  is  that  of  a 
person  who  holds  himself  out  to  the  world  as  an  auctioneer, 
commission  merchant  or  factor.  It  is  under  this  exception 
that  the  plaintiff  must  bring  himself.     TJames,  J. — What 
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difference  is  there  between  a  man  who  sublets  for  iwenty-fivc 
cents  a  day  and  one  who  sublets  for  a  longer  period  or  a 
larger  sum  ?)  None.  If  Wrigljt  received  goods  as  a  factor, 
and  people  dealt  with  him  as  such,  the  exception  would 
apply,  but  where  he  says  to  a  party,  I  will  let  you  these 
premises  for  a  day  for  the  sale  of  your  goods,  and  during  the 
day  the  ront  matures,  the  goods  aie  clearly  distrainable. 

There  is  no  evidence  thai  defendant  knew  the  goods  were 
those  of  plaintiff.  (McDonald,  J. — What  difference  would 
that  make  ?)  It  would  be  contrary  to  justice  that  he  should 
be  subject  to  an  action  without  having  notice,  and  a  demand 
of  the  return  of  the  goods  before  action  brought  Cites 
10  G.  B.,  54,  on  the  point  that  the  stall  was  merely  hired  for 
the  occasion.  If  the  act  of  the  bailiff  was  an  illegal  one  the 
landlord  is  not  responsible  unless  he  ratifies  it.  12  C.  A,  780; 
18  M.  A  W„  834 ;  6  G,  £.,  630 ;  IS  Q,  S.,  780. 

The  goods  having  been  upon  the  premises,  and  having 
been  regularly  distrained  upon,  and  having  been  returned,  iire 
should  not  be  made  to  pay  costs. 

On  the  point  as  to  damages,  Addison  on  Torts,  564; 
S  Burt\,  1364.  Here  the  damages  were  not  only  not  nomi- 
nal, but  were  enough  to  carry  costs. 

The  market  was  not  a  public  one,  but  the  use  of  it  was 
confined  to  farmers  boarding  at  the  hotel. 

McCoy,  Q,  (7.,contra,  (was  directed  to  confine  himself  to  show- 
ing that  the  case  came  within  the  exceptions). — Fruit,  which  is 
a  perishable  article,  is  not  distrainable.  Taylor's  Landlord  and 
Tenant,  sec.  586,  citing  2  Exch.,  101  ;  Rolles  Abridgement, 
667 ;  S  Brod,  <k  Bivg.,  75.  A  market  does  not  depend  so 
much  on  the  number  of  persons  in  the  habit  of  frequenting  it, 
as  on  the  fact  that  it  is  a  public  place  for  buying  and  selling. 
The  fact  of  an  arrangement  being  made  with  the  parties 
using  the  market  that  they  shall  board  at  the  house  cannot 
affect  the  privileges  which  they  would  otherwise  enjoy.  The 
case  in  3  Brod,  <k  Bing,  is  the  clearest  I  have  been  able  to  find 
establishing  exceptions.  If  the  goods  had  been  sent  to  Wright 
to  be  sold  in  these  very  premises  they  would  be  protected. 
Can  it  be  contended,  then,  that  because  the  owner  accom- 
panies his  goods  for  the  purpose  of  selling  them  himself  in 
this  market  as  a  place  of  public  resort  his  goods  lose  their 
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privilege  ?  The  principle  on  which  a  landlord  is  allowed  to 
distrain  is  that  he  gives  credit  to  the  goods,  but  here  the 
defendant  leased  the  premises  for  the  very  purpose  of  being 
used  as  a  market  and  induced  people  to  bring  their  goods 
there  for  sale,  and  can  it  be  pretended  that,  after  inducing 
people  to  bring  goods  there  to  a  large  amount,  he  can  come  in 
at  a  moment's  notice  and  levy  upon  them  ?  Cro.  Eliz.,  596  ; 
18  C.  B.y  N,  S,,  479.  Goods  pledged  with  a  pawn-broker  are 
exempt.  The  privilege  has  been  from  time  to  time  extended 
to  meet  new  modes  of  dealing.  Simeon  v.  Leach,  18  C.  B., 
481,  Defendants  having  rented  the  premises  for,  and  held 
them  out  to  be  a  market  are  estopped.  L.  iJ:,  8  Q.  5.,  77.  " 
6  M,  &  If.,  633,  proceeds  on  the  ground  that  the  salt  was  not 
privileged.  10  C.  J?.,  54 ;  Taylor's  Landlord  and  Tenant,  587, 
citing  Co,  Litt,  47a;  1  Cr.  &  Jer.,  484;  1  Cr.  dk  Mee.,  385. 
The  principle  is  extended  to  meet  new  modes  of  dealing.  If 
a  landlord  expressly  or  implicitly  consents  that  goods  placed 
on  the  tenant's  lands  shall  be  exempt  from  distress  he  will  be 
liable  if  he  afterward  distrain.  Taylor's  Landlord  and 
Tenant,  518 ;  ^  C.  Jk  P.,  353.  The  plaintiff  not  only  paid  for 
the  privilege  of  selling  goods  in  the  market,  but  paid  for 
storage.  Wright  might  therefore  be  treated  as  a  factor  or 
warehouse  keeper.  There  is  evidence  that  Wright  sold  goods 
at  auction.  He  was  an  auctioneer  and  commission  merchant. 
People  brought  their  goods  there  for  sale.  If  they  did  not 
sell  them  during  the  day  they  were  warehoused  on  the 
premises,  and,  if  not  sold  otherwise,  were  disposed  of  by 
Wright  at  auction. 

Ritchie,  Q.  C. — Calling  premises  a  market  does  not  make 
them  such.  All  the  cases  cited  apply  to  the  English  market*?, 
which  are  not  like  ours.  Comyn's  Dig,,  vol.  2,  p.  455, 
head,  "  Market,  A."  A  market  cannot  be  held  except  by 
grant.  And  if  another  opens  a  market  alongside  of  one  pre- 
viously established,  quo  wwi^vmto  will  lie.  In  the  English 
markets  no  rent  is  paid  but  a  toll  is  permitted  in  some  cases, 
which  cannot  be  exacted  before  the  goods  are  sold.  The  pro- 
prietor cannot  distrain  for  tolls.  All  the  cases  cited  refer  to 
this  last  point.  There  is  a  case  in  1  M,  £  W,,  633,  which  is 
almost  parallel  to  this.  There  can  be  no  pretence  that  the 
plaintiff  did  anything  else  in  this  case  but  to  carry  his  goods  to 
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this  place  for  sale  under  his  own  control.  There  was  no  sale 
on  commission.  Wright  had  nothing  to  do  with  these  goods 
they  were  not  under  his  control,  or  charge  in  any  way.  If  he 
had  been  entrusted  with  the  sale  of  them  they  would  have 
been  exempt.  Is  not  this  clearly  a  shop  carried  on  for  his 
own  benefit  by  Wright  ?  The  goods  were  not  on  the  premises 
for  the  purpose  of  being  managed  or  dealt  with  by  the  tenant 
This  is  nothing  more  than  a  shop ;  everyone  has  not  a  right 
to  go  to  it.  Mr.  Wright  might  refuse  to  allow  any  one  to  use 
it.  I  see  no  distinction  between  the  north  and  south  end  of 
the  market;  the  one  is  let  to  butchers  who  pay  weekly  or 
monthly  and  the  other  to  people  who  pay  daily.  Apples  are 
not  such  a  perishable  article  as  cannot  be  distrained ;  they 
may  be  shipped  across  the  Atlantic. 

Weatherbe,  J.,  now,  (September  16th,  1881,)  delivered 
the  judgment  of  the  Court: — 

The  tenant  in  this  instance  was  keeper  of  an  inn  or  hotel 
for  farmers,  and  he  also  provided  an  open  room  with  stalls  for 
his  lodgers  to  sell  their  produce  to  all  buyers.  This  place  he 
termed  a  market.  Ho  himself  acted  as  commission  merchant 
or  factor  for  those  who  sent  their  goods  to  him  and  did  not 
themselves  come,  and  he  also  acted  as  auctioneer  and  sold 
produce  in  this  place  at  auction.  He  took  the  premises  from 
his  landlord  to  be  used  thus  as  a  boarding  and  lodging  place, 
and  for  providing  room  on  the  premises  for  the  sale  of  their 
goods  for  those  who  might  visit  the  city  to  seek  a  market  for 
their  produce. 

The  principle  which  is  to  govern  exceptions  to  the  general 
right  of  the  landlord  to  distrain  whatever  is  found  upon  the 
premises  has  given  difficulty  to  the  English  courts,  and  I 
doubt  not  some  of  the  decisions  there,  considering  the  differ- 
ence of  our  circumstances,  will  render  it  still  more  difficult  to 
settle  the  law  here. 

Much  was  said  on  the  argument  about  the  public  markets, 
and  the  market  acts  iii  England,and  it  was  argued  that  the  laws 
under  which  chattels  have  been  held  exempt  from  distress  on 
their  way  to  market  or  at  the  market  in  England  do  not 
apply  at  all  in  this  country,  because  the  markets  or  fairs 
referred  to  in  the  English  cases  were  established  on  a  different 
basis  from  anything  we  have  in  this  country. 
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In  this  case  the  plaintiff  Bent  came  from  the  county  of 
Cumberland  on  the  16th  November,  and  was  on  the  premises 
in  question  and  began  to  sell  apples  and  butter  on  the  17th, 
and  the  apples  in  question  were  seized  for  rent  on  the  18th. 
He  first  went  to  this  "market**  in  1873,  and  has  frequented 
the  plaQe  more  or  less  ever  since.  The  farmers  came  there  to 
sell  produce  of  all  kinds,  including  apples,  meat  and  poultry. 
They  paid  the  tenant  Wright  for  the  privilege  of  selling  and 
showing  the  goods  there. 

Defendants'  counsel  contends  that  goods  on  the  way  to  a 
market  or  fair,  or  placed  there  for  sale,  in  England,  are  subject 
to  an  exemption  which  does  not  apply  heie,  and  that  no  goods 
are  exempt  by  reason  of  any  nmrket  here,  because  the 
fi-anchise,  or  grant,  or  prescription,  by  which  the  old  English 
fair  or  market  was  legally  constituted  is  peculiar  to 
the  circumstances  of  the  country,  and  the  exemptions  which 
applied  and  saved  the  goods  to  the  owner  under  the  earlier 
authorities  have  no  application.  We  have  no  modern  case 
either  in  this  country  or  in  England  to  guide  us.  In  many  of 
the  United  States  the  common  law  on  the  subject  prevails. 
In  others  all  the  goods  of  strangers  are  exempt,  and  in  other 
States  the  subject  is  otherwise  regulated  by  statute. 

Are  goods  liable  to  be  distrained  on  their  way  to  market 
or  at  the  market  in  this  country,  (such  "  markets  "  as  we  have,) 
in  any  case  ?  "  Another  exception  is,**  says  Lord  Abinger  in 
Muspratt  v.  Gregory,  1 M.  &  W.,  660,  '*  where  the  goods  ai*e  going 
to,  or  perhaps  coming  from  a  public  fair  or  market  to  which  all 
mankind  are  invited  or  supposed  to  go  for  the  immediate  pur- 
poses of  their  own  traffic.*'  And  in  the  same  case  Alderson,  B., 
says ;  "  Nor  can  this  case  fall  within  the  rule  exempting  the 
horee  or  carriage  conveying  or  which  has  conveyed  goods  to  a 
fair  or  market.  There  the  privilege  aiises  out  of  the  advan- 
tage derived  to  the  public  from  the  proper  supply  to  that 
public  place  of  resort  and  traffic.  In  Fmvkea  v.  Joyce, 
3  Levintz,  260,  it  was  held  that  cattle  in  their  progress  towards 
London  were  privileged  ;  but  the  Court  appear  to  have  pro- 
ceeded on  the  ground  that  there  was  no  solid  distinction 
between  the  supply  of  a  great  city  and  the  supply  of  a  fair 
or  market." 
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Bayley,  B.,  in  Adams  v.  Grane,  1  C.  &  M.,  387,  decided  in 
1833,  after  quoting  the  language  of  Lord  Coke  that  "  goods 
going  to  a  fair  or  market ''  are  exempt  for  the  bencBt  of  trade, 
goes  on  to  explain  that  the  exemption  exists  in  each  case  in 
order  "  that  buyer  and  seller  should  be  brought  together,  that 
a  man  should  have  an  opportunity  of  going  to  some  particular 
place  to  which  goods  might  be  brought  for  the  purpose  of 
sale." 

The  argument  for  defendant  is  that  the  market  in  which 
goods  are  protected  from  distraint  is  a  public  market.  Pos- 
sibly heie  that  would  signify  a  market  authorized  by  some 
statute  or  regulated  by  some  ordinance  of  the  city  under  the 
law.  The  same  distinction  was  attempted  in  contesting  the 
extension  of  the  application  of  the  principle  of  exemption  to 
a  beast  sent  to  a  butcher  and  goods  sent  to  auctioneers  or 
factors. 

Tx)rd  Denman,  in  Brown  v.  Shevill,  2  Ad.  &  El,  144, 
decided  in  1834,  says  ;  "  Counsel  for  defendant  has  made  some 
observations  upon  the  word  public,  which  occurs  in  the  last- 
mentioned  case.  But  we  must  not  insist  on  this  word  so 
strictly  as  to  hold  that  it  comprehends  only  such  trades  as  are 
commonly  called  public,  like  those  of  an  inkeeper  or  a  weaver." 
He  then  refers  to  the  case  in  1  SaJJcdd,  250,  where  two  trades- 
men brought  their  work  to  be  weighed  at  a  neighbour's  beam 
which  he  kept  for  his  private  use.  Patteson,  J.,  says; 
"  What  is  meant  by  public  I  do  not  understand,  A  common 
carrier  and  an  inkeeper  are  bound  to  take  in  goods  sent  to 
them  for  the  purposes  of  their  trade.  If  that  -be  the  distinc- 
tion pointed  at  I  can  understand  it,  and  it  was  insisted  upon 
in  the  argument  for  the  avowant  in  Francis  v.  WyatL  But 
a  tailor  is  not  obliged  to  take  in  cloth  to  be  cut  by  him." 
Williams,  J.,  in  the  same  case  attempts  a  definition.  He  says; 
"  Allusion  has  been  made  to  the  necessity  of  the  trade  being 
public,  by  which  is  meant,  I  presume,  that  the  nature  of  the 
case  ought  to  be  such  that  the  landlord  has  not  reason  to 
suppose  the  goods  to  belong  to  his  tenant  more  than  to  the 
tenant's  customers."  He  points  out,  however,  that  this  dis- 
tinction will  not  apply  to  the  case  of  the  beam  kept  for 
private  use. 
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Parke,  B.,  in  18SC,  in  his  dissenting  opinion  in  Muspratt 
V,  Gregory,  says ;  "  There  appears  to  be  no  dispute  but  that 
the  word  *  public '  is  to  bo  understood  to  refer  to  every  trade 
or  employ  canied  on  generally  for  the  benefit  of  any  persons 
'who  choose  to  avail  themselves  of  it  as  distinguished  from  a 
special  employment  by  one  or  particular  individuals,  although 
it  be  not  *  public'  in  the  sense  that  all  the  King's  subjects 
have  a  right  to  insist  on  the  tmder  accepting  their  goods,  and 
that  an  indictment  or  action  would  lie  if  he  did  not, — a  pre- 
dicament which  is  peculiar  at  this  day  to  an  inkeeper  or 
perhaps  a  carrier  also."  He  also  observed ;  "  And  where  the 
expression  is  used  that '  goods  are  deposited  by  authority  of 
law,'  I  take  the  meaning  to  be  that  in  the  case  of  trades 
which  are  public,  (in  the  sense  in  which  I  consider  that  term 
to  be  used,)  and  of  public  markets,  the  law  gives  authority  to 
all  to  bring  those  goods  on  the  land  in  which  such  trade  or 
market  is  carried  on,  by  implication  from  the  fact  of  its  being 
so  carried  on  for  the  use  and  benefit  of  all  persons ;"  and,  that 
the  principle  of  the  rule  is  the  public  good  and  the  freedom 
of  commerce,  is  recognized  in  several  modern  cases. 

Patteson,  J.,  in  Oibson  v.  Ireson,  says  ;  "  I  do  not  know 
what  is  meant  by  the  phrase  '  public  trade.'  It  is  said  in 
Simpson  v.  Hartopp,  Willes,  515,  that  'materials  sent  to  a 
weaver  or  cloth  to  a  tailor  to  be  made  up  are  privileged  for 
the  sake  of  trade  and  commerce,'  but  the  trade  of  a  tailor  is 
not  public  any  more  than  that  of  a  silk  weaver.  If  he  were 
obliged,  as  a  carrier  is,  to  receive  whatever  is  sent  to  him,  the 
case  might  be  different ;  but  he  is  under  no  such  obligation." 
And  Williams,  J.,  in  the  same  case,  says,  in  referring  to  the 
decision  in  Brown  v.  Shevill ;  "  I  am  not  prepai-ed  to  say  what 
we  must  necessarily  understand  as  to  the  publicity  of  the 
trade  in  that  case.  In  a  certain  sense  the  trade  would  be 
public  if  many  cattle  were  slaughtered, — if  few,  not;  but  to 
make  the  publicity  depend  upon  the  quantity  of  trade  would 
introduce  a  very  uncertain  criterion." 

I  suppose  the  same  doubt  in  which  the  law  is  left  as  to 
whether  the  trade  should  be  "  public,"  and,  if  so,  what  consti- 
tutes ''  public  trade,"  applies  to  a  market.  And  in  Brown  v. 
Arundell,  10  C.  B.,  54,  goods  sent  to  a  place  merely  billed  for 
that  occasion  by  an  auctioneer  were  held  privileged,  and  it 
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was  said  this  wouM  be  so  even  if  the  occupation  had  been 
acquired  by  trespass ;  and  it  seems  that  it  is  quite  immaterial 
that  the  room  was  never  before  used  for  the  purposQ.  If  the 
goods  had  been  sent  to  Wright,  the  tenant,  to  manage  or  dis* 
pose  of  on  commission  in  the  premises  in  question,  it  caQnot» 
I  think,  be  questioned,  that  they  would  have  been  exempt; 
but  that  is  not  on  the  ground  of  their  being  goods  sent  to 
market.  There  is  language  in  some  of  the  decisions  which 
«eems  to  take  for  granted  that  where  the  owner  accompanied 
the  goods  to  a  place  where  they  were  to  be  disposed  of  by 
sale  they  would  be  unquestionably  exempt  from  distress ;  but 
that  may  be  on  another  ground. 

Dallas,  C.  J.,  in  Gilman  v.  Elton,  3  Bro.  &  B.,  81,  in  the 
Common  Pleas,  says  ^  '•  But  will  it  be  gravely  urged  that  the 
commerce  of  London  sliould  be  annihilated  and  persons  at  a 
distance  compelled  to  sell  on  the  spot  or  to  trai)el  to  London 
for  the  purpose  of  saving  their  goods  from  a  distress  V*  And 
in  the  same  case,  Park,  J.,  says ;  "  But  it  has  been  asked  why 
the  manufacturer  does  not  himself  travel  to  London  ?  It 
would  be  impossible  for  him  to  do  so  consistently  with  his 
interests ;  and  the  ti-ade  of  a  factor  is  as  well  known  as  any 
that  is  carried  on.^'  And  RiCHARDSON,  J.,  still  in  the  same 
case,  argues  j  "  It  may  be  said  indeed  that  the  manufacturer 
might  carry  his  own  goods ;  but  such  an  arrangement  does 
not  show  any  great  regard  for  trade.  Surely  it  is  conducive 
to  trade  that  goods  should  be  sent  from  the  place  where  they 
are  wrought  to  the  market  where  they  are  soldJ' 

Lord  Abinger,  in  Mivspratt  v.  Gregory,  the  case  already 
alluded  to,  says  ;  *•  The  question  in  this  case  is  whether  this  is 
one  of  the  exceptions.  Now  it  is  not  the  exception  of  the  goods 
being  in  the  personal  possession  of  the  party  to  whom  they 
belong.  That  is  one  of  the  exceptions,  and  it  is  founded  on  a 
paramount  rule  that  thei*e  shall  be  no  exercise  of  any  right 
which  is  accompanied  with  the  danger  of  breaking  the  public 
peace."  And  in  this  case  also,  on  this  same  subject,  Bolland, 
B.,  says ;  "  The  reported  cases  that  come  nearest  to  the  present 
ere  those  of  the  yarn  carried  to  be  weighed  at  a  private  beam ; 
Rede  v.  Burley,  Cro.  Eliz.,  596;  or  of  the  horse  that  had 
carried  com  to  a  mill  to  be  ground,  and  during  the  grinding 
of  th^  com  was  tied  to  the  mill  door."    In  these  cases  the 
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goods  and  the  horse  taken  were  held  to  be  privileged  from 
distress  for  rent;  but  the  Court,  according  to  the  reports, 
appears  to  have  mainly  proceeded  upon  the  ground  of  the 
goods  being  under  the  personal  care  of  their  owner  at  the 
time  of  the  taking.  -BToy.,  G8;  Cro.  Eliz.,  549;  1  Ld,  Ray., 
386;  3  Buri\  1498;  1  Bl,  483.  And  Alderson,  B.,  says; 
"  There  are,  however,  other  exemptions  not  here  enumerated  ; 
first,  chattels  in  actual  use  or  in  the  actual  possession  and 
presence  of  the  owner  himself,  an  exemption  intended  to 
prevent  a  breach  of  the  peace." 

If  the  owner  send  his  goods  to  this  place  in. question, called 
by  the  name  of  a  market,  to  be  sold,  they  will  be  protected,  it 
would  seem,  from  the  distress,  on  the  ground  that  they  have 
been  delivered  to  a  person  exercising  a  trade,  to  be  sold  ;  and  if 
he  accompany  them  the  question  may  arise, — and  perhaps  it 
may  be  inferred  from  the  citations  already  made, — whether 
the  presence  and  possession  of  th€  owner  is  a  protection.  The 
evidence  here,  it  may  be  contended,  shows  that  the  plaintiff 
was  in  the  possession  of  the  goods  in  question,  but  that  ques- 
tion was  not  raised  at  the  trial  nor  before  us.  It  is  not  raised 
in  the  pleadings,  and  the  judgment  went  upon  another  ques- 
tion and  another  issue  ;  and  it  is  not  therefore  necesssary  for 
v^  here  to  decide  how  far  possession  may  be  a  protection.  Nor 
in  this  case  is  it  necessary  to  say  whether  these  goods  were 
protected  by  reason  of  their  having  been  sent  to,  or  being  in 
market  for  sale,  becau«je  there  are  other  facts  not  already 
adverted  to  which  wholly  change  the  character  of  the  case, 
and  put  the  question  of  goods  coming  to  market  out  of  our 
consideration.  The  plaintiff,  it  is  true,  came  to  market  and 
attended  at  the  place  in  question ;  whether  he  was  lodged  at 
the  inn  does  not  appear.  He  was  selling  in  the  premises  of 
the  tenant  butter  brought  to  market.  That  was  not  distrained 
for  rent.  He  was  also  selling  apples  which  were  distrained, 
and  the  replevying  of  which  forms  the  subject  of  discussion 
before  us.  These  apples  were  not,  however,  brought  to  market 
and  there  offered  for  sale.  We  must  not  conceal  from  our- 
selves the  difficulty  which  is  presented  in  founding  the  distinc- 
tion upon  distance.  Would  goods  brought  by  a  pei-son  coming 
to  market  to  be  there  sold  be  exempt  ?  And,  if  so,  would  the 
goods  80  procured  in  the  town  and  exposed  with  other  goods 
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brought  to  market?  Lord  Lyndhurst,  in  deciding  in  the 
Exchequer,  in  Adams  v.  Grane,  that  the  exemption  applied 
to  an  auctioneer,  after  referring  to  the  previoas  decision, 
Gilman  v.  Elton,  that  goods  sent  to  a  factor  were  exempt, 
says  ;  "  Nothing  turns  on  the  circumstance  of  the  goods  being 
consigned  by  a  person  living  at  a  distance,  because,  he  said,  if 
goods  are  delivered  to  a  factor,  the  factor  and  the  owner 
residing  in  the  same  town,  they  are  equally  protected  when  in 
the  possession  of  the  factor  for  the  purposes  of  sale. '  The 
evidence  here  discloses  clearly  that  the  goods  in  question 
were  bought  by  plaintiff  in  this  same  market,  or  outside,  and 
exposed  there  for  sale  with  the  butter  which  he  brought  to 
town  for  sale.  He  was  using  the  place  for  a  purpose  for 
which  there  is  no  evidence  it  was  intended.  He  was  in  fact 
competing  with  shop-keepers  in  buying  goods  and  selling 
them  for  a  profit  He  was  using  these  premises  as  a  shop  to 
expose  for  sale  and  sell  and  deliver  things  not  brought  to 
market,  but  bought  where  they  could  be  got  cheapest.  This 
plaintiff,  it  was  contended,  was  merel}'  an  unlicensed  hawker. 
In  Benjamin  v.  Andrews,  5  C.  B.,  N.  S.,  304,  the  question 
was  whether  a  party  was  exempt  from  penalties  for  an  offence 
against  the  Hatvkera*  Ad,  50  Qeo.  III.,  on  the  ground  that  the 
place  where  he  exposed  his  wares  for  sale  was  a  public  market 
by  grant  from  the  Crown,  and  not  merely  a  market  de  fado. 
Williams,  J.,  said ;  "  On  the  other  hand  it  would  equally  be 
unjust  that  unlicensed  persons  should  be  permitted,  to  the 
detriment  of  the  shop-keepers  in  the  neighborhood,  to  canv 
on  their  dealings  in  a  place  where  there  is  no  pretence  for 
saying  that  a  market  is  held,  with  any  color  of  right  at  all." 
And  it  is  said  a  right  by  custom  to  exclude  persons  from 
selling  marketable  articles  in  their  shops  on  market  days 
without  the  limits  of  the  market  is  valid. 

It  seems  to  me  impossible  to  contend  that  these  apples  were 
exempt  from  distress  on  the  ground  that  they  were  in  a  mar- 
ket Perhaps  we  can  gather  from  all  the  learning  on  the 
subject  but  poor  grounds  to  satisfy  the  understanding  for  the 
distinctions  drawn  in  exempting  from  distress  the  goods  of 
some  while  subjecting  those  of  others — strangers  to  the  con- 
tract— to  distress  for  rent.  Batley^  B.,  in  Adams  v.  Gram, 
1  C.  &  M.,  387,  says ;  "  It  is  highly  beneficial  to  the  manufac- 
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turers  of  goods,  to  the  handicraft  men,  and  to  many  others 
^vho  are  encouraged  to  make  goods  at  their  own  premises  by 
the  facility  in  disposing  of  them."  Numbers  of  Judges  and 
writers  have  informed  us  that  the  benefit  of  trade  is  the 
ground  for  exempting  the  goods  found  at  a  market  or  placed 
in  the  hands  of  a  tradesman.  But  Lord  Dknkan,  in  deliver- 
ing judgment  in  Mvspratt  v.  Qregory^  on  appeal  in  the 
Exchequer  Chamber,  3  M.  &  W.,  677,  undertakes  to  dispose 
of  the  argument  of  the  Judge  dissenting  on  the  case  appealed 
from,  who  dwelt  strongly  on  the  argument  of  benefit  of  trade, 
upon  which  alsois  based  the  opinion  of  the  learned  County  Court 
Judge  in  this  case  :  "  It  is  said  that  the  principle  of  exemption 
is  the  public  good.  But  this  is  the  principle  upon  which  all 
laws  are  professedly  formed.  What  is  or  is  not  for  the  public 
good  is  a  matter  of  speculation  upon  which  the  wisest  men 
may  differ  and  upon  which  the  Judges  are  not  at  liberty  to 
promulgate  any  new  rule  of  law." 

Whatever  may  be  the  reason  for  the  principle  of  exemp- 
tion, there  is  no  authority  whatever  I  think  for  saying  that 
these  goods,  bought  for  the  purpose  of  making  a  profit  by 
sale  on  the  premises  of  the  tenant,  should  be  exempt  for  the 
reason  set  up  in  the  defence,  nor  can  there  be  any  better 
reason  offered,  I  think,  for  this  exemption,  than  that  of  the 
goods  of  any  one  sub-letting  a  shop  or  portion  of  a  shop 
in  which  to  offer  in  the  ordinary  way  goods  purchased  on  the 
best  terms  for  sale  for  a  profit 


In   Re  A.  L.  McKENZIE. 


8Bcno5  0  of  chftptor  M,  R.  S,,  givinx  ftn  appeal  frem  the  decisions  and  Judgments  of  a 
Judge  at  chambera,  does  not  apply  to  an  order  In  the  nature  of  a  writ  of  hdbeat  earput  granted 
l^  a  Judge  under  section  8  of  chapter  99,  R.  8.,  **  of  Securing  the  Liberty  of  the  Subject." 

McEenzie  having  been  impri!K)ned  under  a  conviction  for 
breach  of  the  License  law  was  released  under  an  order  in  the 
nature  of  a  writ  of  haieas  cerpvs.  An  appeal  was  taken  from 
this  order,  and  was  argued  February  1, 1881,  before  DesBarbes, 
McDonald,  James  and  Weatherbe,  JJ. 
31 
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Attorney  General  for  appellant. — The  Judge  in  acting 
under  section  3  of  Revised  Statutes,  chapter  99,  acts  as  a 
Judge  at  chambers.  Then  section  6  of  the  Practice  Act  fl^ives 
an  appeal  in  ail  cases  from  the  decision  of  a  Judge  at  chambers 
to  the  full  Court  in  term.  It  would  be  the  same  whether  the 
Judge  exercised  his  power  to  relieve  by  the  writ  of  habeas 
corpti^  or  by  an  order.  In  England  there  is  no  appeal  from 
the  order  of  a  Judge,  but  his  order  must  be  rescinded.  There- 
fore we  must  not  view  this  case  in  the  light  of  the  English 
decisions. 

Sedgewick  contra. — There  is  no  appeal.  The  Court  will  not 
hear  an  appeal  where  the  prisoner  is  out  of  custody.  In  re 
Simon  Fraser,  Canada  Law  Journal  for  1881 ;  10  (j/*ay,  2i0. 

Attoimey  General  in  reply. — In  the  case  cited  an  appeal  is 
given  from  the  decision  of  "  the  Court "  sitting  by  a  single 
Judge.  It  is  the  same  as  if  an  appeal  were  given  from  the 
decision  of  a  Judge  sitting  as  the  Court  at  nisi  prius.  One 
Judge  cannot  be  the  Court  unless  the  statute  expressly  says 
so.  In  the  case  referred  to  a  special  power  was  given.  If  not 
I  admit  it  would  be  against  me.  Unless  a  Judge  is  sitting  as 
the  court  he  is  sitting  at  chambers.  (James,  J.  — A  Judge,  in 
sitting  to  hear  an  application  for  habeas  corpus,  exercises 
different  powers  from  those  exercised  by  him  usually  at 
chambers.)  Admitting  that  he  does,  here,  fortunately,  the 
statute  gives  an  appeal  from  everything  he  does.  In  re 
Simon  Fraser  has  not  the  least  application.  It  was  not 
decided  that  the  Court  had  no  jurisdiction.  This  was  an 
imprisonment  for  a  civil  debt,  and  we  are  entitled  to  the  body 
of  the  debtor.  If  it  is  a  criminal  matter  and  he  has  been 
improperly  discharged  before  the  expiry  of  the  term  of 
imprisonment  we  have  a  right  to  his  re-arrest. 

An  appeal  lies  from  a  release  on  habeas  corpus  by  a  Judge. 
6  Wallace,  318,  325.  There  was  a  Liberty  of  the  Subject  act 
in  the  State  of  Mississippi  very,  similar  to  our  own,  and  it  was 
held  that  an  appeal  lay  to  the  Circuit  Court.  Heard  on 
Habeas  Corpus,  575. 

Wejltherbe,  J.,  now,  (September  16th,  1881,)  delivered 
the  judgment  of  the  Court : — 

We  were  not  very  much  assisted  at  the  argument  of  this 
cause  by  the  cases  cited  by  counsel  at  Bar,  and  I  am  very 
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9orry  that  on  such  an  important  question  we  should  have  had 
no  more  assistance  than  we  had.  We  have,  however,  exam- 
ined a  large  number  of  cases,  and  although  we  cannot  all 
come  to  our  conclusion  on  the  same  grounds,  we  have  come  to 
the  conclusion  that  there  is  no  appeal  in  a  case  like  this.  It 
would  certainly  be  absurd  if  there  were  such  an  appeal, 
because  the  party  can  go  from  one  Judge  to  another  to  get 
his  order.  He  can  go  to  each  Judge  separately  until  he  comes 
to  one  who  is  favorable  to  him,  and  that  one  has  then  the 
po.wer  to  discharge  him.  The  principal  argument  addressed 
to  us  was  thtt  the  Legislature  had,  in  terms,  distinctly  given 
an  appeal  in  such  a  case,  but  we  do  not  think  the  Legislature 
intended  its  enactment  to  apply  to  sucK  a  case, as  the  present, 
where  we  have  never  understood  it  to  be  questioned  that  the 
decision  of  the  Judge  was  final.  This  is  not  the  case  of  a 
Judge  sitting  at  .chambers  to  which  the  enactment  was 
intended  to  apply.  The  appeal  will  therefore  be  dismissed 
with  costs. 


SMITH  V,  TROOP    et   al. 

PLAnntFP  went 'Into  poeseasion  of  land^on  which  was  a  dwelHosr-houM  and  store  both  in 
tme  building,  under  an  agreement  to  purchase  the  property.  The  asjeement  oentained  a 
condition  that  in  caae  the  pa3'ment  of  SIOOO  should  not  he  made  plaintiff  would  jield  up  qniet 
aod  peaceable  posaesviou  to  defendants.  Some  months  after  plain tJfTs  failure  to  pvy  the  first 
instalment,  defendants  served  a  notice  upon  him  reqnirinjf  him  to  deliver  up  the  possession, 
and  annulling  the  agreement.  They  sold  the  property  to  one  Culline,  who  in  plaintiff's  absence 
remored  the  lock  from  the  store  and  toeic  possession,- after  which  Collins,  with  a  clerk  of  the 
defendants  acting  under  his  attthority,  stopped  up  the  chimney  of  the  dwelling.  Plaintiff's 
family  removed  to  a  neighborinpr  house  to  t^ihlch  his  furniture  was  sent  by  Collins.  There  waa 
no  assault  or  breach  of  the  peace,  and  defendants'  said  clerk  swore,  unctintnidicted,  that  the 
furniture  wm  carefi^Ily  removed.  A  verdict  having  been  found  for  plaintiff  in  an  action  for 
tresposs  to  the  land  and  trespass  and  trover  for  the  goods,  the  Court  set  it  aside  and  granted  a 
new  trial. 

The  action  was  one  for  trespass  to  land,  coupled  with 
trespass  and  trover  for  certain  deals  and  other  goods.  It  was 
tried  before  His  Lordship  tbe  Chief  Justice  without  a  jury, 
when  a  verdict  was  entered  for  the  plaintiff  pro  fovmay  sub- 
ject to  the  opinion  of  the  Court.  The  words  pro  forma  wei*e 
subsequently  struck  out,  and  at  the  argument  it  was  agreed 
that  the  verdict  should  be  considered  as  for  the  plaintiff,  and 
that  the  defendants  should  be  at  liberty  to  file  a  rule  nwac 
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pro  twac,  to  set  aside  the  same  as  against  law  and  evidence^ 
It  appeared  from  the  evidence  that  the  defendants  had  agreed 
to  sell  the  land  referred  to  in  the  writ  to  the  plainCff  on 
certain  terms,  one  of  which  was  that,  in  case  the  payment  of 
one  thousand  dollars  should  not  be  made  by  plaintiff,  said 
plaintiff  should  give  and  yield  up  quiet  and  peaceable  posses- 
sion of  the  property  to  the  defendants.  Plaintiff  went  into 
possession  but  failed  to  pay  the.  first  instalment,  and  some 
months  after  his  failure  to  do  so  defendants  served  a  notice 
upon  him,  in  which,  after  setting  out  that  plaintiff  was  an 
undischarged  bankrupt,  and  had  been  in  that  position  at  the 
time  he  bargained  for  the  property,  they  alleged  the  failure  to 
perform  his  agreement,  and  the  repudiation  of  the  contract 
by  his  assignee,  and  notified  him  that  they  required  redelivery 
of  the  property,  and  thereby  annulled  the  said  agreement 
Defendants  sold  the  property  to  one  Collins,  who,  in  plaintiff's 
absence,  took  the  lock  off  the  store  on  the  land,  put  on  another 
and  took  possession.  Collins  and  one  Black,  a  clerk  of 
defandants,  acting  under  Collins'  authority,  then  stopped  up 
the  chimney  of  the  dwelling  which  was  in  the  same  building 
as  the  store,  whereupon  plaintiff's  family  removed  to  a  neigh- 
bouring house,  to  which  his  furniture  was  removed,  and  Black, 
in  his  evidence  for  defendants  stated,  uncontradicted,  that 
none  of  the  furniture  was  injured,  but  that  it  was  carefully 
removed.  There  was  no  proof  that  any  assault  had  been 
committed.  At  the  trial  the  plaintiff's  claim  to  the  deals  was 
abandoned,  and  a  verdict  as  already  stated  was  found  for 
plaintiff  for  the  other  goods  and  on  the  count  for  trespass  to 
the  land. 

The  cause  was  argued  December  1 6th,  before  SiB  WlLUAM 
YouNO,  C.  J.,*  DssBiJutEs,  Smith,  James  and  Weatherbe,  JJ. 

Ritchie,  Q.  C,  for  rule. — ^There  is  no  evidence  that  the 
defendants  had  anything  whatever  to  do  with  the  ejectment 
of  the  plaintiff  from  the  bouse  and  the  loss  of  his  goods  in  the 

•  Sir  Wm.  Tovxo,  C.  J.,  itkQ  b«Rri  the  aivumeni,  wilgiioJ  Mor»  tbe  JMfmmt  in» 
delivered,  and  Wiathsrw,  J.,  announced,,  before  delivering  the  judgMent  of  ike  Oourt,  tl»t 
the  other  Jud*rp«  had  consulted  the  learned  Judge  in  Equity,  and  had  come  to  tbe  oonchaion 
that  It  was  their  duty  to* deliver  Judgment.  SiiiTii,  J.,  said  be  would  eBpreoi  no  opinion  as  to 
the  effect  of  the  abaenee.  of  tbe  lato  Chief  Justice.  It  is  undertkood  ttet  h«  did  not  eoncor  ift 
tbe  Judgment  of  tbe  vRjierUy  ef  the  Court. 
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house,  which  is  the  gist  of  this  action.  It  is  admitted  that 
the  defendants  sent  Collins  down  to  get  possession  of  the 
property  for  defendants,  intending  to  buy  it  from  them  after 
Smith  was  out,  but  whatever  Collins  did  after  he  got  posses- 
sion he  did  on  hi.s  own  account  and  not  under  the  authority 
of  the  defendants.  He  got  into  possession  before  the  house 
was  broken  open.  Black  was  taking  possession  for  Collins 
under  authority  from  him.  If  Black  exceeded  his  authority 
Collins  is  liable  and  not  the  defendants.  Collins  went  down  at 
the  instance  of  the  Blacks  in  February,  and  took  possession  of 
the  barn  and  mill.  For  some  time  after  this  the  plaintiff  with 
his  family  occupied  the  shop  and  dwelling  which  were  in  the 
same  building.  Then,  according  to  plaintiff.  Black  broke 
open  the  store  and  turned  him  out.  Black  says  there  was  no 
breaking  but  that  he  simply  walked  in.  Black  did  this  as 
Collins'  agent,  and  defendants  had  nothing  to  do  with  it. 
Defendants  had  a  right  to  take  forcible  possession  of  the 
property.  In  the  first  place,  on  the  failure  to  pay,  plaintiff 
became  a  wrong-doer.  Waterman  on  TreapaaSy  vol.  2,  sec. 
927;  S  Campbell,  p.  8.  (Weatherbk,  J.— There  was  no 
agreement  for  re-entry.)  Our  case  is  stronger  than  that. 
(  Weatherbe,  J. — The  question  was  purely  one  of  construction 
of  the  agreement.)  Taunton  v.  Caster,  7  T.  R.,  431.  This 
case  goes  the  full  length  of  showing  that  the  landlord  has  a 
right  to  enter  with  force,  and  though  he  may  be  indicted  he  is 
not  liable  for  trespass.  Tvi,mer  v.  Maymolt,  1  Bing.,  158, 
affirms  the  previous  cast.  There  can  be  no  doubt  of  the  land- 
lord's right  to  enter.  Harvey  v.  Brydgea,  14  M.  Si  W.,  437,  is 
to  the  same  effect,  and  is  clear  and  distinct  on  the  point. 
Waskbume  on  Real  Property,  chap.  1,  sec.  30,  (ed.  of  1876,) 
also  chap.  12,  sec.  10.  This  goes  to  the  full  extent,  covering 
both  the  entry  and  the  goods.  See  also  his  conclusion  at  the 
end  of  section  10a.  The  latest  case  is  that  of  Laws  v.  Telford, 
L.  B.,  1  App.  Cases,  414.  Here  the  right  to  make  a  forcible 
«ntry  is  also  sustained. 

The  only  other  point  is  the  question  of  conversion.  There 
is  no  evidence  that  any  demand  was  ever  made  by  Smith  for 
the  goods.  There  is  no  evidence  that  the  defendants  have  them. 
A  demand  and  refusal  must  be  shown.  Thoroughgood  v. 
jRobinson,  6  Q.  B.,  769 ;  Hawkins'  Pleas  of  the  Crown,  chap. 
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64,  sec.  3,  p.  274,  the  chapter  on  Forcible  Entiy  and  Detainer. 
The  whole  principle  is  there  clearly  set  out  and  is  law  to  this 
day. 

DeaBarre^y  contra. — I  have  no  doubt  the  law  laid  down  by 
by  the  learned  counsel  is  sound,  but  I  do  not  think  it  applies. 
We  admit  that  a  landlord  may  be  entitled  to  enter  provided  he 
can  obtain  peaceable  possesfjion,  but  I  don't  think  he  can  use 
force  and  be  justified  in  doing  so.  (Weatheube,  J. — What 
unnecessary  force  was  used  here  ?)  Fourteen  men  went  in 
and  stopped  up  the  flue  of  the  chimney.  (DesBarres,  J. — 
That  was  smoking  them  out.  Weatherbe,  J. — That  is  not 
force.  What  part  of  the  evioence  shows  that  more  force  was 
used  than  was  necessary  ?  Young,  C.  J. — I  am  inclined  to 
distinguish  this  from  a  case  between  landlord  and  tenant 
Does  the  law  applicable  to  that  case  apply  to  the  case  of  a 
party  who  goes  in  under  an  agreement  to  purchase  ?)  The 
fact  of  fourteen  men  being  present  indicates  force.  The  par- 
ticulars of  actual  force  do  not  appear.  It  appears  that  they 
threatened  to  take  the  roof  oft.  (Weatherbe,  J. — Is  that 
excess  ?  I  think  not.  Young,  C.  J, — The  point  is,  could 
force  be  used  at  all  in  such  a  case  as  this  and  would  it 
extend  to  the  case  of  a  mortgage  ?  Weatherbe,  J. — I  think 
the  case  is  stronger  where  there  is  a  distinct  agreement  between 
the  parties.)  The  mere  fact  of  this  agreement  would  not  be 
enough  independent  of  any  notice.  (Young,  C.  J.— There 
was  a  formal  notice.)  Assuming  the  plaintiff  to  have  been  a 
wrong-doer,  I  think  the  defendant  could  take  peaceable 
possession,  but  there  is  no  case  where  the  landlord  or  owner 
has  forcibly  turned  the  occupant  out,  he  having  been  right- 
fully in  possession.  I  maintain  that  considerable  force  was 
used,  and  that  the  authorities  do  not  sanction  such  excessive 
force.  The  case  in  3  Campbell  does  not  apply.  The  point 
was  whether  a  notice  to  quit  was  necessary.  There  there  was 
a  specific  period  set  which  was  not  the  case  here.  There  was 
a  contingency  as  to  the  payment  of  $1000.  One  case  on 
which  I  i-ely  is  Newton  v.  Harland,  1  Scott's  N.  R.,  490.  I 
cite  this  on  the  point  of  trespass  to  show  that  a  forcible  entry 
cannot  be  made.  It  goes  on  to  say  that  the  lessor  can  enter 
provided  the  house  be  empty,  but  that  no  case  has  been 
decided  where  a  lessor  has  justified  an  expulsion  by  force  of 
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parties  who,  though  overholding,  have  come  lawfully  into  pos- 
session. The  case  in  14'  M,  <k  IT.,  does  not  conflict  with  the 
case  I  have  cited.  The  opinion  of  Parke,  B.,  is  rather  an 
extra-judicial  one. 

(Ritchie,  Q.  G, — ^The  case  cited  is  one  where  extreme  force 
was  used.  Weatherbe,  J. — That  case  has  never  been 
doubted.) 

The  defendants  could  not  take  the  law  into  their  own 
hands.  They  must  bring  their  action.  WaterKnan  on  Tres- 
pass, vol.  2,  p.  204.  A  Kcense  is  irrevocable  so  far  as  it  has 
been  executed.  The  license  would  cover  the  personal  property 
the  defendant  sold  to  the  plaintiff. 

The  case  from  6  Q.  B,  in  reference  to  demand  of  possession 
does  not,  I  think,  apply.  In  that  case  the  right  of  the  party 
to  possession  was  clear.  My  contention  is  that  the  defendant 
had  no  right  to  take  possession  in  the  way  he  did.  (Weatherbe, 
J. — Then  the  case  will  not  apply.)  There  is  no  evidence  that 
the  defendants  subsequently  sold  to  Collins.  All  the  acts  that 
were  done  enured  to  their  benefit.  (YouKG,  C.  J. — I  think 
defendants  are  answerable  for  all  the  steps  Collins  took  to 
procure  possession.)  Broom's  Legal  Maxims,  873,  (5th  ed.,) 
in  reference  to  ratification;  also  Addison  on  Torts,  445. 

RitcJiie,  Q.  C,  in  reply,  cites  Stigden  on  Vendors  and 
Purchasers,  179.  On  the  point  of  mortgagee,  8  B,  <k  C,  767  ; 
Pollen  V.  Brewer,  7  C.  B.,  N.  S.,  371,  is  a  case  of  ejectment  by 
force.  In  that  case  the  defendant  was  let  in  pending  an 
agreement  for  a  lease.  The  case  in  Scotfs  Reports  is  an  action 
only  for  an  assault,  and  the  question  in  this  case  was  not 
determined.  It  went  off  on  another  point.  The  case  is  fully 
discussed  and  reviewed  in  I^  M,  dk  W,  It  is  admitted  that 
Collins  was  in  possession  here  before  he  attempted  to  put  the 
plaintiflT  out. 

Weatherbe,  J.,  now,  (September  16th,  1881,)  delivered 
the  judgment  of  the  Court : — 

Damages  to  the  extent  of  $100  have  been  found  in  the 
verdict  for  breaking  and  entering  the  land  of  plaintiff  and 
$200  for  wrongful  conversion  of  plaintiff's  goods  "lost  or 
destroyed  in  the  removal."  I  do  not  understand  that  we  have 
the  opinion  of  the  learned  Chief  Justice  who  tried  this  cause 
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without  a  jury  on  the  facts,  or  that  he  has  awarded  this  ctaia- 
age  on  the  ground  that  the  defendants  were  {hrovLghovLtwrwig- 
doers,  that  they  had  no  rights  whatever,  or  that  they  exceeded 
their  power  as  the  owners  of  the  land  in  question.  Plaintiff, 
under  the  agreement  to  purchase,  failed  to  pay  the  first 
instalment.  The  agreement  contains  this  unambignons  lan- 
guage :  *'  In  case  the  said  payment  of  one  thousand  dollars 
above  mentioned  should  not  be  made,  he,  the  said  Samuel 
Smith,  shall  and  will  give  and  yield  up  quiet  and  peaceable 
possession  of  the  said  property  to  the  said  parties  of  the  first 
part,"  that  is  to  defendants.  Some  months  after  failure  to  pay 
the  first  instalment  this  notice  and  demand  of  poa^ession  was 
served  on  plaintiff.  He  not  only  refused  to  re-deliver  posses- 
sion but  went  on  cutting  down  defendants'  timber  and 
injuring  their  property : 

"  Halifax,  N.  S.,  Dec.  eist,  1876. 

"  Mr.  Samuel  Smith,  Moser's  River. 

"  Sir, — Having  discovered  to  our  great  surprise  that  you 
are  an  undischarged  bankrupt  and  that  you  were  in  that  posi- 
tion at  the  time  you  bargained  with  us  for  the  purchase  of 
the  property  at  Moser's  River,  and  you  having  also  failed  to 
make  the  payment  specified  in  the  agreement  made  with  yoa, 
and  your  assignee  having  repudiated  the  contract,  we  now 
give  you  notice  that  we  require  re-delivery  of  the  property 
taken  passcssion  of  by  you,  and  that  we  hereby  annul  said 
agreement. 

"  Yours  truly, 

"BiJLCK  Bros.  &  Co." 

In  Sugden'a  Vendors  and  Purchcuers,  179,  (14th  ed.)  it  is 
said  upon  the  authority  of  Doe  v.  Sayer,  3  Camp.,  8,  (and  the 
same  doctrine  is  said  to  be  extended  to  an  agreement  for  a 
lease  on  the  authority  of  Doe  v.  Smith,  6  Exch.,  530,  and 
Doe  V.  Breach,  6  Esp.,  106,)  that  an  agreement  by  a  purchaser 
to  quit  possession  if  he  should  not  pay  the  purchase  money 
on  a  given  day  or  the  like  operates  in  the  same  manner  as  a 
clause  for  re-entry  on  breach  of  covenant  in  a  lease. 

Defendants  sold  the  property  to  one  Collins,  who,  in  the 
absence  of  plaintiff,  took  the  lock  off  the  store  and  put  on 
another  and  took  possession.    On  the  plain tifi's  return  he 
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restored  the  lock  and  refused  to  remove  hia  family.  Collins 
and  one  Black,  a  clerk  of  defendants,  acting  under  Collins, 
stopped  up  the  chimney,  when  the  family  removed  to  a  house 
near,  whither  the  plaintiff's  furniture  was  sent.  No  assault 
'was  committed  and  everything  was  handled  carefully.  But 
evsn  assuming  that  defendants  are  liable  for  the  acts  of 
Collins  and  Black,  and  that  they  used  such  force  as  was  neces- 
sary, what  does  the  law  say  ? 

In  the  Common  Fleas  the  question  gave  rise  to  a  differ- 
ence of  opinion,  but  it  said  in  Smith*8  leading  cases,  in  com- 
menting on  Taylor  v.  CoUy  3  T.  R,  292,  that  the  universal 
opinion  of  the  profession  has  been  in  accordance  with  the 
doctrine  of  that  case  and  the  opinion  of  Coltman,  J.,  who 
dissented  from  the  majority  in  Newton  v.  Harland,  L  M.  &  G., 
644.  Parke,  B.,  in  the  well-known  case  of  Harvey  v.  Brif^ges, 
14  M.  &'W.,  442,  said;  ''The  next  point  was  that  raised  in 
Newton  v.  Harland,  and  if  it  were  necessary  to  decide  it  I 
should  have  no  difficulty  in  saying  that  where  a  breach  of  the 
peace  is  committed  by  a  freeholder  who,  in  order  to  get  into 
possession  of  his  land,  assaults  a  person  wrongfully  holding 
possession  of  it  against  his  will,  although  the  freeholder  may 
be  responsible  to  the  public  in  the  shape  of  an  indictment 
for  a  forcible  entry  he  is  not  liable  to  the  other  party.  I  can- 
not see  how  it  is  possible  to  doubt  that  it  is  a  perfectly  good 
justification  to  say  that  the  plaintitf  was  in  possession  of  thp 
land  against  the  will  of  the  defendant  who  was  owner,  and 
that  he  entered  upon  it  accordingly,  even  though  in  so  doing 
a  breach  of  the  peace  was  committed."  And  it  was  held  that 
the  expression  viet  armis  indicated,  not  a  breach  of  the  peace, 
but  some  force  sufficient  to  enable  a  freeholder  to  get  into 
possession  as  he  lawfully  might. 

Even  where  there  is  no  agreement  on  the  point  of  restoring 
possession,  in  the  case  of  an  agreement  to  sell  it  appears  the 
purchaser,  in  default,  may  be  treated  as  a  trespasser,  and  this 
is  so  even  where  the  owner  has  agreed  to  allow  the  vendor  to 
remain  if  he  will  pay.  £  Waterman  on  Trespass,  p.  927.  "  A 
vendee  of  land  under  a  contract  of  purchase  which  does  not 
give  the  right  of  possession  will  be  a  trespasser  if  h*  enters. 
Nor  does  a  contract  to  purchase  which  gives  a  right  to  enter 
authorize  the  purchaser  to  cut  timber.    *    *    *    If  he  fails 
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to  make  his  payments  and  disavows  all  intent  to  make  them 
he  is  as  much  a  wrong-doer  as  though  his  original  entry  had 
been  without  color  of  right,  notwithstanding  the  owner  of  the 
land  offers  to  allow  him  to  retain  possession  if  he  will  pay. 
The  vendor  may  treat  him  as  a  trespasser  or  as  a  tenant  at 
will  At  his  election." 

Low  V.  Telford,  1  H.  L.,  414,  is  a  recent  case  in  which  the 
distinction  in  the  law  applying  to  civil  and  criminal  proceed- 
ings is  dealt  with.  Low,  a  mortgagee  of  property  of 
Tweddle,  occupied  by  tenants  of  his  as  a  warehouse,  in  the 
absence  of  the  occupants  and  without  notice,  took  possession 
in  a  very  rough  and  uncourteous  manner.  Respondents  effected 
an  entiance  by  a  window  and  ejected  Low  who  indicted 
respondents  for  forcible  entry,  who  on  the  trial  were  acquit- 
ted, and  afterwards  they  brought  an  action  against  Low  for 
malicious  prosecution.  Under  the  direction  of  Mr.  Justice 
Mellor  plaintiff  had  a  verdict  with  leave  to  enter  a  verdict 
for  defendant.  On  motion  the  Court  of  Exchequer  ordered 
the  verdict  to  be  entered  for  defendants.  On  appeal  to  the 
Exchequer  this  judgment  was  reversed  and  there  was  an 
appeal  to  the  House  of  Lords  where  the  judgment  for  plain- 
tiff in  the  Court  of  Exchequer  was  affirmed.  All  the  Judges 
in  the  several  court*  agreed  that  if  one  being  lawfully 
entitled  to  possession  places  himself  in  possession,  it  is  not 
competent  for  any  person,  by  force,  to  attempt  to  disturb 
him. 

Lord  Selborne  said ;  "  In  the  case  also  cited  at  the  Bar 
of  Jones  V.  Chapman,  it  is  accurately  stated  by  Mr.  Justice 
Maule  that  "  as  soon  as  a  person  is  entitled  to  possession  and 
enters  in  the  assertion  of  that  possession,  or  what  is  exactly 
•  the  same  thing,  any  other  person  enters  by  command  of  that 
lawful  owner  so  entitled  to  possession,  the  law  immediately 
vests  the  actual  possession  in  the  person  who  has  so  entered. 
If  there  are  two  persons  in  a  field  each  asserting  that  the 
field  is  his  and  each  doing  some  act  in  the  assertion  of  the 
right  of  possession,  and  if  the  question  is,  which  of  these 
two  is  in  actual  possession,  I  answer,  the  person  who 
has  the  title  is  in  actual  possession  and  the  other 
person  is  a  trespasser.  They  differ  in  no  other  respects.  Yon 
cannot  say  that  it  is  a  possession  as  tenants  in  common.    It 
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cannot  be  denied  that  one  is  in  possession  and  the  other  is  a 
trespasser."  "  And  in  Hao^'ey  v.  Brydges'*  (Lord  Selborne 
continues),  "  it  is  pointed  out  that  so  far  as  relates  to  the  fact 
of  possession  and  its  legal  consequences  it  makes  no  difference 
whether  it  has  been  taken  by  the  legal  owner  forcibly  or  not 

The  law  laid  down  by  these  authorities  was  not  disputed, 
by  the  counsel  for  the  respondents ;  but  they  insisted  that,, 
although  such  was  the  law  for  all  civil  purposes,  it  was 
nevertheless  not  applicable  to  the  present  case,  in  which  the 
question  is  whether  there  was  reasonable  or  probable  ground 
for  the  criminal  charge  of  forcible  entry  against  tlie  respond-  " 
ents. 

In  Pollen  Jk  Wife  v.  Brewer,  7  C.  B.,  N,  S.,  370,  the  tenancy 
having  expired  the  key  was  demanded  and  refused,  whereupon 
the  landlord  entered  and  forcibly  expelled  the  tenant  and  his 
family  and  assaulted  them.  Upon  a  rule  to  reduce  the  verdict 
it  was  held  that  the  tenant  could  be  treated  as  a  trespasser 
and  removed  from  the  premises  and  no  damages  could  be 
recovered  for  the  expulsiofl,  the  verdict  as  to  the  damages  for 
the  assaults  not  having  been  moved  against. 

There  is  evidence  that  plaintiff  did  not  resist  the  entering 
of  Collins  and  Black,  nor  object  to  their  taking  charge  of  the 
shop  or  putting  the  lock  on  the  door  leading  to  the  room 
where  plaintiff*'s  family  were,  and  this  is  not  contradicted. 
The  only  resistance  was  the  refusal  afterwards  of  plaintiff  to 
remove  his  family,  and  then  the  chimneys  were  stopped  up 
and  the  family  went  out.  But  suppose  the  building  had  been 
torn  down  by  those  entering,  how  would  the  case  stand  ?  In 
Burleigh  v.  Read,  11  Q.  B.,  904,  to  a  declaration  in  trespass 
charging  that  defendant  broke  and  entered  plaintiff"s  work- 
shop while  the  plaintiff'was  inhabiting  and  present  in  it,  and 
while  plaintiff  was  so  inhabiting  and  present  in  it  pulled  it 
down,  the  defendant  pleaded,  asserting  that  the  workshop 
was  defendant's.  It  was  held  immaterial  whether  plaintiff" 
was  or  was  not  present  at  the  time  of  the  alleged  trespass, 
and  that  defendant  was  entitled  to  the  verdict  on  proof  that 
he  was  entitled  to  the  soil.  Lord  Kenyon  said  in  Taunton  v. 
Co8tar,  7  T.  R.,  431,  that  if  the  landlord  "  dispossessed  the 
tenant  with  a  strong  hand,  he  would  be  liable  for  a  forcible 
entry,"  (that  would  be  in  a  criminal  action,)  "  bttt  there  could  be 
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no  doubt  of  his  right  to  enter  on  the  land  at  the  expiration  of 
the  term.** 

A  further  reference  seems  to  be  demanded  respecting  the 
damages  for  goods.  As  I  have  said  there  is  nothing  to  show 
that  any  of  the  furniture  was  injured*  and  nothing  at  all  in 
conflict  with  the  sworn  statement  of  Black  that  it  was  care- 
fully removed  to  the  place  to  which  plaintiflTs  family  had 
removed,  and  nothing  has  been  awarded  for  the  fumitaie 
and  no  proof  was  offered  concerning  that.  I  am  at  a  loss  to 
know  for  what  goods  the  sum  of  $200  was  awarded.  It  is 
said  in  the  verdict  or  finding  to  be  for  those  lost  or  destroyed 
in  the  removal,  but  there  is  no  evidence  whatever  of  anything 
lost  or  destroyed  in  the  removal.  Plaintiff  made  no  attempt 
to  remove  his  goods.  He  admits  he  never  requested  permission 
to  take  them,  nor  made  any  demand  at  the  time  of  leaving  or 
afterwards  before  suit.  In  Tkcn^ogoodv.  Robinatyii,  6  Q.  B.,770, 
defendant  entered  and  turned  plaintiff's  servants  o9  the 
land  and  refused  to  allow  them  to  remove  their  goods,  there 
being  no  demand  and  refusal.  CoLfeRlDGE,  J.,  said ;  "  Neither 
the  plaintiff  nor  his  servants  had  any  right  to  be  upon  the 
land,  nor  was  the  defendant  bound  to  let  them  remain  there 
for  the  purpose  of  removing  the  plaintiff^s  goods.  What  he 
was  bound  to  do  was  on  demand  to  let  the  plaintiff  remove 
the  goods  or  to  remove  them  himself  to  some  convenient  place 
for  the  plaintiff.  In  a  note  to  this  case  in  the  English  C.  L  R, 
Lord  D£NMAN,  C.  J.,  is  reported  to  have  remarked  in  an  unre- 
ported case,  where  the  Chief  Justice  below  ruled  that,  the 
goods  having  been  locked  up,  there  was  no  evidence  of  a  con- 
version, and  where  Cockburn  had  procured  a  rule  nisi  for  & 
new  trial,  that  it  did  not  appea|:  by  the  evidence  that  the 
plaintiff  had  not  acquiesced  in  the  taking,  or  that  he  might 
not  have  had  the  use  of  the  goods  if  he  had  desired  it 
Dallas,  C.  J.,  1  Bing,,  158,  citing  the  above  respecting  the 
landlord  said ;  "  If  he  had  used  force  that  is  an  offence  of 
itself ;  but  an  offence  against  the  public  morals  for  which  if 
he  has  done  wrong  he  may  be  indicted.  This  was  a  case 
where  there  was  furniture  in  the  hous^  and  the  landlord  broke 
open  the  door  with  a  crowbar  and  other  forcible  applications. 
Counsel  for  plaintiff  argued  that  it  was  against  the  first  prin- 
ciples of  law  that  a  man  should  .become  judge  in  his  own 


Digiti 


ized  by  Google 


SEPTEMBER,    1881.  493 

cauae  and  substitute  his  own  strength  for  the  ordinary  civi] 
process,  for  that  if  there  had  been  resistance  and  death  had 
ensued,  the  crime  of  murder  would  have  been  committed. 
BuRBOUGH,  J.,  said ;  "  I  was  once  concerned  at  the  Cockpit  in 
a  case  similar  to  the  present,  where  I  used  the  same  argu- 
ments as  have  now  been  urged,  but  Lord  Kenton  and  Lord 
AxvANLEY  entertained  no  doubt  and  said  the  landlord  might 
enter." 

DesBarres,  J.,  dissented. 


McLEOD    V.   DUNLAP. 


ArriAL  pap«n  were  wnt  back  to  the  Judge  of  the  County  Court  te  be  amended  and  were 
amended,  after  which  the  appellant  abandoned  hie  appeal. 

Veldt  that  the  respondent  was  entitled  to  his  costs  up  to  the  daj  on  which  notice  waa 
glren  of  the  abandonment  of  the  appeal. 

In  this  case,  Oraham,  on  December  14th,  1880,  obtained  a 
rule  nisi  to  strike  a  written  judgment  of  the  County  Court, 
(Baddeck,  C.  B.),  off  the  files  of  the  Court,  on  the  ground 
that  it  was  filed  after  j  udgment  delivered  in  open  Court,  and 
also  to  have  the  papers  remitted  to  the  County  Court  in  order 
to  enable  an  application  to  be  made  to  the  Judge  to  amend 
bis  minutes. 

Graham^  now,  (January  10th,  1881),  moved,  before  Sir  W. 
Young,  C.  J.,  and  DesBarres,  McDonald,  Smith,  James  and 
Weatherbe,  JJ.,  to  make  the  rule  absolute. 

The  statute  says  the  Judge  shall  send  the  evidence  to  this 
Court.  (Weatherbe,  J. — He  is  the  judge  of  what  is  the 
evidence.)  Xhe  Court  has  the  most  complete  power  to  issue 
a  mandamus  requiring  the  Judge  to  certify  the  evidence. 
Under  the  section  104  of  the  County  Court  Act  the  Court  has 
the  right  to  send  back  for  amendments.  (DesBarres,  J.t- 
Has  the  Judge  any  discretion  ?)  While  the  papers  are  on 
file  here  the  Judge  has  no  power  to  amend.  We  ask  to  have 
the  papers  returned  to  him  and  to  have  the  judgment  struck 
oft  the  files,  and  that  the  minutes  shall  be  amended.  The 
papers  should  be  returned  to  the  Judge  so  that  counsel  can 
be  heard. 
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Meagher,  contra. — The  appeal  \ras  taken,  not  under  the 
act  of  1880,  but  TLinder  the  act  of  1877,  which  is  materially 
different.  The  portions  of  the  law  applicable  are  Jtection  29, 
act  of  1877  and  chapter  2,  section  1 03,  act  of  1880.  The  latter 
act  requires  the  evidence  to  be  sent  up  and  the  former  Ruch 
portions  of  it  as  the  Judge  shall  consider  applicable.  Under 
the  act  of  1877  the  County  Court  Judge  is  the  sole  judge  of 
what  shall  come  up,  and  this  Court  has  therefore  no  power  to 
strike  anything  out.  The  legislature  has  given  it  to  the  Judge 
alone  to  say  finally  what  papers  are  to  be  sent  up  and  what  his 
judgment  is. 

In  7  H,  <l;  N.,  782,  the  section  relied  on  was  more  compre- 
hensive than  ours,  and  the  rule  was  refused.  (McDonald,  J. 
— I  think  the  papers  should  be  sent  back  to  enable  the  Judge 
to  amend  the  minutes  if  he  sees  fit.  Sir  Wm.  Young,  C.  J.— 
I  think  there  can  be  no  difficulty  in  moulding  the  rule  in  that 
shape.)  All  I  object  to  is  the  Court  striking  the  judgment 
off.  (Sir  Wm.  Young,  C.  J. — We  have  no  power  to  do  that 
He  has  certified  the  papers  in  the  terms  of  the  statute. 
Weatherbe,  J. — A  Judge  may  send  up  a  judgment  that  he 
never  delivered  at  all.  We  have  no  power  over  that.  You 
may  apply  to  the  Judge  himself.) 

The  papers  were  then  sent  back  to  the  Judge  and  amended, 
upon  which  the  appellant  abandoned  his  appeal  and  the  mat- 
ter resolved  itself  into  a  question  of  costs. 

McDonald,  C.  J.,  now,  (September  16th,  1881,)  delivered 
the  judgment  of  the  Court: — 

In  this  case  an  application  was  made  to  send  back  the 
minutes  to  the  Judge  of  the  County  Court  to  be  amended. 
They  were  accordingly  sent  back  and  amendmei^ts  were  made, 
whereupon  the  counsel  for  the  plaintiff,  for  some  reason  best 
known  to  himself,  determined  that  it  would  not  be  safe  to 
proceed  with  the  appeal  and  gave  notice  to  the  other  side  that 
the  appeal  would  not  be  prosecuted  and  that  judgment  might 
be  entered.  The  matter  has  since  come  before  us  on  a  ques- 
tion of  costs,  and  we  are  of  the  opinion  that  the  party 
defendant  is  entitled  to  his  costs  up  to  the  day  on  which 
notice  was  given  of  the  plaintifi's  intention  to  withdraw 
from  the  appeal. 
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ROGERS  V.  ROGERS. 

0:v  a  motion  to  aet  aside  an  order  of  a  oommlwioiior  refusinfir  to  discharge  a  debtor  held  to 
bail  UDder  the  order  of  another  commissioner,  the  Court-,  c!aimin^  a  cuntroUuig  power  over 
fts  commissionera,  passed  a  role  ahsolote  discharging  the  defendant  without  ooste. 

In  this  case  G,  Ritchie  moved,  before  DesBarres, 
McDonald,  Smith  and  Jamks.  JJ.,  to  set  aside  an  order 
of  a  commissioner  refusing  to  diKchai'ge  a  party  from  jail. 
The  case  arose  out  of  an  order  of  a  commissioner  directing  that 
the  defendant  should  be  held  to  bail,  on  which  a  writ  of  capias 
vras  afterwards  issued.  Defendant  applied  to  another  com- 
missioner for  his  discharge  on  the  ground  that  the  original 
order  had  been  improvidently  issued.  In  nioving  to  set  this 
order  aside  Ritchie  cited  16  M.  <k  If..  190  and  183  ;  5  f^.  C.  P.  /?., 
337 ;  1  L.M,<t  P.,  645 ;  11  M.  &  TF.,  176.  If  the  Court  can 
correct  the  act  of  a  single  Judge  a  fortiori  they  can  correct 
the  act  of  an  officer  of  the  Court  in  whom  they  repose  far 
less  confidence. 

Tupper, — I  agree  with  the  general  principle  as  to  the  right 
to  control  an  officer  of  the  Court,  but  this  is  not  a  case  where 
such  principles  apply.  The  cases  cited  were  decided  under  a 
different  act. 

(Weatherbe,  J. — Is  there  not  a  right  independently  of 
statute  ?)  No.  In  this  case  an  act  has  been  passed  curtailing 
the  power  of  the  Court  by  placing  the  matter  in  the  dis(!retion 
of  the  Judge  or  commissioner.  Days  Com.  L.  P.  Act,  p.  950, 
goes  into  the  question. 

Per  Curiam. — The  Court  of  necessity  has  a  controlling 
power  over  a  commissioner.  Rule  absolute  discharging 
defendant,  but  without  costs. 
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Mckenzie  v.  mt^l  insurance  co. 

The  following  is  the  dissenting  opinion  of  Weathbrbe,  J., 
in  the  case  of  McKenzie  v.  jEtna  Insurance  Company.  (See 
ante  p.  326)  :— 

By  sec.  6  of  cap.  89,  R.  8.,  it  is  provided  that  "  it  shall  be 
lawful  for  the  Supreme  Court  or  any  Judge  of  that  Court 
before  whom  the  consideration,  trial  or  heai*ing  of  any  question 
of  equitable  jurisdiction,  or  any  such  mixed  questions  of  law 
or  equity  may  come,  if  they  or  he  deem  it  expedient  and 
conducive  to  the  ends  of  justice  to  do  so,  to  order  the  case,  or 
any  subject  matter  arising  thereon,  to  be  transferred  to  the 
jurisdiction  of  the  Equity  Judge,  to  be  dealt  with  accordiDg 
to  the  principles  of  equitable  jurisprudence  and  the  exigencies 
of  the  case." 

The  order  appealed  from  is*in  the  following  words: — 
In  the  Suprp:me  Court,  1«79. 
Cause— Neil  McKenzie 

V. 

MtuB,  Insurance  Company. 

On  reading  the  afBdavits  of  William  L.  Liswell  and  Jane 
Crowdis,  and  the  writ  and  papers,  and  it  appearing  upon  the 
argument  before  me  at  Chambers  that  there  are  mixed  ques- 
tions of  law  and  equity  herein,  and  deeming  it  expedient  to 
apply  the  principles  of  equitable  jurisprudence  in  the  con- 
sideration of  the  cause,  I  do  hereby,  under  sec  6,  cap.  89,  of 
the  Revised  Statutes,  transfer  the  same  to  the  jurisdiction  of 
the  Equity  Judge  to  be  dealt  with  according  to  such  principles 
and  the  exigencies  of  the  case,  all  further  proceedings  on  the 
part  of  the  plaintiff  at  common  law  being  stayed. 

(Sgd.)       W.  Young, 
Halifax,  lOih  March,  1879. 

It  will  be  observed  that  this  appeal  is  granted  on,  among 
other  papers,  the  affidavit  of  Charles  Tupper,  plaintiff's  attor- 
ney, made  after  the  order  appealed  from.  But  for  this  I  would 

have  suppose  J  i\..J.  w ..^,^^..1  from  an  order  at  chambers 

facts,  except  those  before  the  Judge,  could  not  be  introduced. 
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Looking  at  the  order  made,  the  question  is  whether  that 
itself,  or  anything  on  which  it  is  made,  discloses  jarisdiction 
tinder  the  act  to  send  the  case  to  the  Equity  Court.  Mr. 
Tupper  says  in  his  affidavit,  "  that  the  motion  heard  before 
the  learned  Judge  was  neither  a  question  of  equitable  juris- 
diction, nor  a  mixed  question  of  law  and  equity,  nor  was  there 
any  equitable  defence  set  up  in  this  action."  But  we  are  not 
to  look  to  the  affidavit  to  ascertain  this.  It  is  a  question  of 
law,  not  of  fact. 

The  difficulty  is  that  the  order  itself  does  not  disclose  that 
there  was  any  question  of  equitable  jurisdiction  brought  before 
the  learned  Chief  Justice  for  his  consideration,  as  the  statute 
seems  to  require.  This -ground  of  the  defect  of  the  order, 
though  taken  in  the  affidavit  and  urged  at  the  argument,  is 
not  taken  in  the  rule  for  appeal,  and  on  that  ground,  I  think, 
<;annot  prevail  now. 

Another  question  Ls  before  us  as  to  whether  the  order 
transmitting  the  cause,  without  an  application  or  motion  for 
that  purpose,  or  any  notice  to  either  party,  can  be  made.  I 
confess  it  does  not  seem  to  be  in  accordance  with  general 
principles  that  such  should  be  the  state  of  the  law,  and  I  can 
hardly  bring  myself  to  believe  that  this  is  the  meaning  of 
the  act 
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Vice- Admiralty  Court  at  Halifax, 

FROM  JUNE,  1881,  TO  SEPTEMBER,  1881.* 


IN  THE  VICE    ADMIRALTY    COURT  AT  HALIFAX. 
Thb  "Sardinian,"  J.  E.  Dutton,  Master. 

Ov  the  morning  of  the  23rd  January,  1880,  the  Sarah  E.  Franr  wm  lying  to  about 
eighty  miles  south  of  George's  Shoal  heading  northeasterly,  the  wind  being  southeasterly  and 
blowing  a  frssh  gale.  The  watch  had  been  changed  at  4  A.>i.,  sail  bad  been  shortened,  a  man 
Stationed  at  the  bow  as  a  look-out,  and  one  at  the  wheel,  which  was  lashed  hard  to  port.  The 
clouds  had  begun  to  break  overhead,  but  it  was  quite  dark  on  the  horizon.  The  Sa/rah  E.  Ftokt 
had  her  ragolation  lights  in  their  proper  places  brightly  burning,  and  two  lamps  burning  in  a 
skylight  near  the  stem.  A  light  was  reported  astern  a  mile  distant  according  to  plaintiff's 
witnesses,  and  five  or  six  minutes  before  tLe  collision  took  place.  As  soon  as  it  was  seen  a 
glass  lantern  with  kerosene  brightly  burning  was  exhibited  at  the  stem  of  the  Sarah  E.  Prater^ 
but  this  was  not  seen,  nor  was  the  vessel  itself  seen  by  those  on  board  the  steamer  until  she 
approached  at  a  rate  of  twelve  or  thirteen  knots  an  hour  to  within  five  or  six  hundred  feet, 
when  the  helm  vas  immediately  put  hard  to  port  and^engines  stopped,  but  too  late  to  avoid  the 
collision. 

Held,  that  the  Sardinian  should  have  seen  the  lights  of  the  Sarah  E.  Fra^er  in  time  to 
«Toid  a  collision  ;  that  the  rate  of  speed  was  excessive  under  the  circumstances,  especially  as 
the  vessel  was  in  the  track  of  vessels  bound  to  and  from  American  ports ;  that  the  engines 
should  have  been  reversed ;  that  the  Sardinian  was  solely  in  fault  for  the  collision,  and 
that  the  Sarah  E,  Eraser  was  blameless. 

On  the  second  day  of  February,  1880,  exhibited  Wallace 
Graham,  Proctor,  for  Richard  Harding  and  others,  the 
owners  of  the  late  barque  Sarah  E,  Fraaer,  of  the  State  of 
Maine,  in  the  United  States  of  America,  and  for  Phinney  and 
Jackson,  of  Portland,  in  the  said  State  of  Maine,  owners  of 
the  cargo  on  board  of  said  barque,  and  alleged  : 

That  on  the  19th  day  of  January,  1880,  the  said  barque 
Sarah  E.  Fraser  whereof  Joseph  W.    Sheppard  was  master, 

*  Previously  to  the  appointment  of  the  Honorable  James  McDonald  as  Chief  Justice  of 
Nova  Scotia  Sir  William  Young,  C.  J.,  presided  in  the  Vice-Admiralty  Court  TheJudgraenU 
delivered  by  him  are  reported  in  Mr.  Oxley's  volume  of  Vice-Admiralty  reports. 
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sailed  from  Portland  aforesaid,  with  a  cargo  of  box  shocks, 
bound  for  Matanzas  in  Cuba. 

That  the  said  barque  Sarah  E,  Fraaer  was  of  the  burthen, 
by  measurement,  of  b20^  tons  or  thereabouts,  and  belonged*, 
to  Portland  aforesaid,  being  a  United  States  vessel,  sailing 
under  that  flag,  and  was  navigated  by  a  crew  consisting  of 
said  master  and  ten  other  persons. 

That  the  said  barque  at  the  time  she  so  sailed  from  Fort- 
land,  was  tight,  staunch,  strong  and  in  good  condition. 

That  owing  to  the  state  of  the  weather  at  midnight  of  the 
twenty-second  of  January,  1880,  it  became  necessary  to  heave 
said  barque  to,  and  while  the  said  barque  was  so  lying  to  with 
her  head  to  the  north-east,  about  eighty  miles  south  from 
George's  Shoals,  under  the  foretopmast  and  mizzen  staysail, 
on  Friday,  the  ?3rd  day  of  January,  1880,  a  few  minutes 
after  four  o'clock,  a.  m.,  a  seaman  on  board  of  said  barque 
perceived  a  steamship  coming  up  astern,  which  steamship 
turned  out  to  be  the  the  said  steamship  Sardinian,  and  he 
reported  the  same  to  the  first  mate  Thomas  E.  Burt^ 
whose  watch  on  deck  it  then  was,  and  that  said  first 
mate  then  seeing  said  steamship  approaching  ordered  a  light 
to  be  brought  aft,  and  that  said  seaman  in  obedience  thereto 
brought  aft  a  white  glass  lantern,  lighted,  and  under  the 
directions  of  the  said  first  mate  exhibited  the  same  lighted  at 
the  stern  of  said  barque  from  thence  until  said  steamship  run 
into  said  barque. 

That  said  first  mate,  finding  that  the  steamship  took  no 
notice  of  the  barque,  hastened  below  for  a  torch  light  or  flareup 
light  in  his  state  room,  called  to  the  captain  who  was  asleep 
in  the  after  cabin  from  the  main  cabin,  and  was  returning 
with  said  torch  light  lit  when  the  said  steamship  struck  the 
said  barque. 

That  it  was  not  at  the  time  very  dark,  the  clouds  were 
breaking  up  and  it  was  quite  clear  overhead  and  not  hazy, 
and  that  said  barque  had  her  side  lights  brightly  burning  and 
a  man  at  the  wheel  which  was  hard  a-port,  and  a  lookout  in 
the  bow  and  the  rest  of  the  watch  on  deck  besides  the  second 
mate  who  had  not  retired. 

That  in  the  skylight  in  the  after  house  and  above  it  there 
was  also  a  bright  light  burning  which  could  be  seen  at  some 
distance. 
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That  the  said  steamship,  which  is  a  large  British  steam- 
ship propelled  by  steam  and  sails,  approached  under  full  steam 
and  with  the  foresail  and  foretopsail  set,  and  that  the  people 
on  board  of  said  barque  shouted  to  and  did  all  in  their  power 
to  attract  the  notice  of  said  steamship,  but  said  steamship 
struck  the  said  barque  near  the  angle  formed  by  the  stern  of 
said  barque  and  her  port  side  and  cut  through  the  said  barque 
completely  severing  the  stern  from  the  said  barque  and  as  far 
forward  as  the  after  house  on  the  starboard  side  and  a  portion 
of  the  after  cabin  from  the  rest  of  said  barque,  by  means  of 
which  the  said  master  and  his  wife  who  had  not  heard  the 
first  mate  calling  were  thrown  into  the  sea  from  his  room  on 
the  starboard  side  of  said  cabin  and  the  cargo  of  said  barque, 
which  had  also  some  ballast  in  her  hold,  began  to  wash  out 
into  the  sea. 

That  the  said  steamship  did  not  previous  to  and  at  the 
time  of  said  collision  keep  a  proper  lookout  under  the  circum- 
stances, and  might  with  proper  care  have  seen  and  avoided 
said  vessel. 

That  the  said  collision  occurred  solely  through  the  inatten- 
tion, negligence  or  want  of  skill  of  the  persons  on  board  of 
the  said  steamship  Sardinian  and  not  by  or  through  the 
inattention,  negligence  or  want  of  skill  of  the  persons  on 
board  of  the  said  barque. 

That  said  crew  of  said  barque  took  precautions  to  save 
their  lives  by  unfastening  the  boats  and  otherwise. 

That  a  boat  that  had  been  lowered  from  said  steamship 
came  to  their  rescue  after  rescuing  said  master  of  said  barque 
who  floated  by  means  of  some  wrecked  material,  but  not  his 
wife,  who  was  not  seen,  and  by  means  of  the  said  crew  throw- 
ing themselves  into  the  sea  which  was  too  heavy  to  admit  of 
the  boat  coming  alongside,  all  of  them  were  taken  off  said 
barque  then  in  a  sinking  condition  into  said  boat  except  on« 
seaman  who  was  drowned  in  ther  attempt,  and  taken  on  board 
said  steamer  and  brought  to  Halifax  where  they  arrived  on 
the  24th  January,  1880. 

That  the  said  barque  Sarah  E,  Fraaer,  at  the  time  she 
was  struck,  was  of  the  value  of  upwards  of  twenty  thousand 
dollars  at  the  least,  that  she  was  built  in  the  year  1870  in  said 
State  of  Maine,  and  the  cargo  she  had  on  board  at  the  time 
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she  was  so  injured  consisted  of  boxes  of  shooks  which  were  at 
such  time  of  the  value  of  ten  thousand  dollars  or  thereabouts, 
besides  the  effects  of  said  master  and  seamen,  and  that  the 
freight  which  she  would  have  earned  thereon  had  she  com- 
pleted her  intended  voyage  would  have  amounted  to  fifteen 
hundred  dollars  or  thereabouts,  aud  in  verification  of  what  he 
so  alleges  the  said  proctor  of  said  owner  of  said  ship  and 
cargo  prays  leave  to  refer  to  the  attestations  and  proofs  to  be 
by  him  exhibited,  and  that  the  Worshipful  the  Judge  would 
be  pleased  to  decree  such  sum  of  money  to  be  due  and  to  be 
paid  to  the  said  parties  from  and  by  the  owners  of  said  steam- 
ship Sardinian  and  of  her  freight  for  the  said  damages  as  to 
him  shall  seem  meet,  together  with  their  expenses,  and  also  to 
condemn  the  said  owners  of  said  steamship,  and  the  bail  given 
on  their  behalf  herein. 

Wallace  Graham, 

Proctor  of  Promovents, 

Jno.  S,  D.  Thompson,  oJ  Counsel. 

Thomas  Ritchie,  Proctor  for  the  owners  of  said  steamship 
Sardinian,  the  impugnants  in  this  cause,  says  as  follows : — 

The  Sardinian  is  a  screw  steamer  of  about  four  thousand 
one  hundred  tons,  carrying  mails,  passengers  and  freight 
between  Liverpool,  Q.  B.,  Halifax,  N.  S.,  and  Baltimore,  U.  S. 

On  the  21st  day  of  January,  A.D.  1880,  she  left  Baltimore 
aforesaid,  bound  for  Halifax,  N.  S.,  and  Liverpool,  G.  B.,  with 
mails,  passengers,  and  a  general  cargo,  and  on  the  morning  of 
the  22rd  of  January  following  she  was  in  latitude  about  40* 
N.,  and  longitude  60.16**  W. 

Her  first  officer  was  on  the  bridge  in  charge  of  the  deck, 
and  two  men  were  on  the  look-out;  her  three  regulation 
lights  were  lighted  and  in  their  places,  and  every  precaution 
was  taken  to  guard  against  collision  and  other  accidents.  It 
had  been  blowing  hard  during  the  night  and  there  was  a  very 
heavy  cross  sea  running,  and  it  was  very  dark  and  cloudy 
with  passing  showers.  About  half-past  four  a  light  suddenly 
became  visible  to  the  first  officer  and  the  men  on  the  look-out 
about  half  a  point  on  the  port  bow  and  very  close,  which 
afterwards  proved  to  be  a  light  on  board  the  barque  Sarah  E^ 
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FroMTy  which  was  heading  in  nearly  the  same  direction  as 
tLe  Sardinian  under  jib  or  stay-sail  only.  That  although 
a  careful  look-out  was  kept  on  board  the  steamer  neither  said 
barque  nor  any  of  her  lights  were  before  that  visible  to  those 
on  board  the  Sardinian,  and  they  heard  no  sound  from  her 
and  did  not  know  or  suppose  that  any  vessel  was  near  them 
until  they  saw  said  light.  That  as  soon  as  the  first  officer  of 
the  Sardinian  saw  the  light  he  at  once  telegraphed  to  put 
the  helm  of  the  Sardinian  hard  a-port  and  to  stop  the 
engines,  and,  /earing  that  a  collision  was  inevitable,  he  rang 
the  alarm  bell,  gave  orders  to  call  all  hands  and  lower  the 
boats.  The  helm  of  the  steamer  was  at  once  put  hard  a-port 
and  her  engines  stopped,  but  before  she  could  alter  her  course 
sufficiently  to  clear  the  barque  her  stem  struck  the  stern  of 
the  barque  near  the  port  side  and  penetrated  into  her  cabin. 
That  the  boats  of  the  steamer  were  lowered  as  soon  as  possible, 
and  the  captain  of  the  barque,  who  was  in  the  water,  picked 
up,  and  the  ranainder  of  her  crew  who  were  on  board  the 
barque  taken  off,  as  she  then  appeared  to  be  in  a  sinking 
condition.  The  regulation  lights  of  the  Sardinian  as  above 
stated  were  in  their  places  and  must  have  been  visible  to 
those  on  board  the  Sarah  E.  Fraaer  at  a  considerable  distance, 
but  no  light  was  shown  on  board  the  barque,  nor  anything 
done  by  her  crew  to  show  her  position  until  the  collision  was 
inevitable,  and  from  the  way  she  was  heading,  her  regulation 
lights,  if  she  had  any,  were  not  visible  to  those  on  board  the 
steamer.  The  Sarah  E.  Fraser,  which  was  a  vessel  registered 
at  Portland,  in  the  United  States  of  America,  did  not  exhibit 
the  lights  required  by  the  act  of  the  United  States  Congress 
of  1871,  entitled  ''An  Act  to  provide  for  the  better  security 
of  life  on  board  of  vessels  propelled  in  whole  or  in  part  by 
steam,  and  for  other  purposes,"  and  those  on  board  of  her  did 
not  take  proper  precautions  to  show  the  position  of  the  barque 
to  approaching  vessels.  The  said  collision  was  occasioned  by 
tlie  improper  navigation  of  the  Sarah  E,  Fraser  and  by  the 
Diligence  of  those  on  board  of  her,  and  because  her  lights 
were  not  sufficient,  and  were  not  as  required  by  law,  and  were 
not  properly  exhibited,  and  it  was  not  occasioned  by  any  neg- 
ligence of  tiie  persons  on  board  the  Sard4/nian  or  any  of  them, 
but  was,  so  far  as  they  were  concerned,  an  inevitable  accidents 
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Savo  as  herein  appears  the  impugnants  deny  the  seTeral 
allegations  in  the  libel. 

And  the  said  Proctor  prays  that  the  impugnants  and  their 
bail  herein  may  be  dismissed,  and  that  the  promovents  may 
be  condemned  in  costs. 

Thomas  RrrcHiE, 

Proctor  for  ImpugruiTUs. 
J,  N.  Ritchie,  Advocate. 

Wallace  Graham,  Proctor  for  the  owners  of  the  barque 
Sarah  E.  Fr^^ser,  and  the  master  and  crew  and  the  owners  ol 
the  cargo,  the  promovents  in  this  cause,  dissenting  and  denying 
the  allegations  of  the  respondents  to  be  true,  say  that  they 
deny  each  and  every  of  the  allegations  contained  in  the  reply 
of  the  impugnants  to  be  true,  and  they  further  allege  that  the 
alleged  act  of  the  United  States  of  1871,  which  they  deny  to 
be  in  force,  was  not  binding  upon,  nor  ought  to  be  observed 
by  the  said  steamship  Sardinian,  a  British  ship,  and  cannot 
be  invoked  by  the  said  impugnants  against  the  said  barque 
Sarah  E.  Fraser,  and  they  further  allege  that  it  was  not 
binding  upon  said  barque,  and  that  the  same  cannot  prevent 
the  said  promovents  from  recovering  damages  from  a  British 
ship.    Wherefore  they  allege  and  pray  as  before. 

Wallace  Graham, 

Proctor  of  Promovents. 

McDonald,  J.,  now,  (July  11th,  1881,)  delivered  the  judg- 
ment of  the  Court : — 

The  facts  as  disclosed  by  the  evidence  in  the  cause  are  sub- 
stantially as  stated  in  the  pleadings.  On  the  morning  of  the 
23rd  January,  1880,  the  barque  Sarah  E.  Eraser  was  lying 
to,  in  latitude  41**  N.  and  Ion.  69.15**  W.,  about  eighty  miles 
south  of  George's  Shoal,  heading  north-easterly,  under  foretop- 
mast  stay  sail,  and  mizzen  stay  sail.  The  wind  was  at  the 
time  south-easterly  and  blowing  a  fresh  gale.  The  watch 
had  been  changed  on  board  the  Sarah  E.  Eraser  at  four  o'clock, 
and  before  the  relieved  watch  had  gone  below  sail  had  been 
shortened,  and  the  second  mate  who  had  been  in  change  of 
the  retiring  watch  remained  on  deck  in  conversation  with  his 
relieving  officer.    A  man  was  stationed  at  the  bow  of  the 
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vessel  as  a  look  out,  and  one  also  placed  at  the  wheel  which 
was  lashed  hard  to  port.  The  rest  of  the  watch  with  the 
first  and  second  officers  were  on  deck,  when,  about  4.30,  one 
of  the  seamen  observed  and  reported  a  light  astern  of  the 
Sarah  E.  Fraser,  which  was  at  once  recognized  as  the  mast- 
head light  of  an  approaching  steamer.  The  Sarah  E,  Fra^er 
had  at  this  time  her  regulation  lights  in  their  proper  places 
and  brightly  burning,  and  had  also  two  lamps  burning  in  a 
sky -light  on  the  after  house  near  the  stem  of  the  ship, 
which  witnesses  allege  could  be  seen  at  a  considerable  distance, 
but  she  had  no  other  light  exhibited  at  the  masthead  or  in 
any  other  part  of  the  vessel.  The  approaching  light  proved 
to  be  that  of  the  steamship  Sardinian  from  Baltimore,  bound 
to  Halifax  and  Liverpool,  G.  B.  The  witnesses  for  the  plain- 
tiffs all  swore  very  distinctly  and  positively  that  when  they 
first  saw  the  masthead  light  of  the  Sardinian  the  steamer 
was  a  mile  distant^  and  that  it  was  five  or  six  minutes  from 
the  time  they  first  saw  the  light  till  the  collision  took  place. 
As  soon  as  the  light  of  the  Sardinia/a  was  seen  a  glass  lantern 
lighted  by  kerosene  oil  and  burning  brightly  was  exhibited  on 
the  stem  of  the  ship,  and  held  aloft  in  a  seaman*s  hand  until 
the  vessels  collided.  This  light,  however,  was  not  seen,  nor 
was  the  vessel  itself  seen  by  those  on  board  the  steamer,  until 
the  latter  had  approached  at  a  speed  of  twelve  or  thirteen 
knots  an  hour  within  a  distance  of  five  or  six  hundred  feet  of 
the  barque,  when  her  helm  was  immediately  put  hard  to  port 
and  her  engines  stopped,  but  too  late  to  prevent  the  collision. 
The  Sardinian  was  at  the  time  sailing  on  a  course  N.E.  by  E., 
or  nearly  in  the  same  direction  as  the  barque  was  heading  at 
the  time,  and  was  at  full  speed  under  steam  and  sail.  There 
is  no  question  under  the  evidence  that  the  look-out  on  board 
the  barque  was  sufficient,  and  that  the  regulation  lights  were 
burning  and  in  the  proper  places ;  and  it  is  also  clear  I  think 
that  immediately  on  seeing  the  light  of  the  approaching 
steamer,  and  as  soon  as  probable  danger  could  be  apprehended, 
every  precaution  was  taken  to  warn  the  approaching  vessel 
of  its  and  their  own  danger  which  could  reasonably  be 
expected  of  those  on  board  the  barque.  And  it  is  difficult  to 
imagine  what  further  precautions  could  have  been  adopted. 
Even  under  the  rule  of  1880,  which  does  not  apply  to  this 
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case,  the  vessel  is  only  bound  "  to  show  a  wkiU  light  from 
her  stem  when  svaJi  vessel  is  being  overtaken  by  another,"^ 
"  under  ordinary  circumstances  a  ship  is  not  bound  to  keep  a 
look-out  astern,  and  it  it  is  not  her  duty  to,  nor  shovM  she 
carry  a  light  permanently  showing  over  her  stem,"  and  "  if 
run  down  by  an  overtaking  ship  she  will  not  be  held  in  fault 
for  not  warning  the  latter,  or  for  not  showing  her  light,  wnless 
it  is  proved  that  she  saw  the  other  in  time  and  deliberately 
neglected  to  warn  her."*  This  is  the  comment  in  MarsdeiCs 
Collisions  at  Sea  on  the  new  rule,  (11,)  which,  as  I  have  said, 
does  not  apply  to  this  case.  But  if  it  did  so  apply,  the 
requirements  of  the  rule  would,  I  think,  have  been  mot  by 
the  people  on  board  the  Sarah  E.  Fraser,  for  as  soon  as  the 
danger  was  perceived,  and  even  before  it  became  imminent, 
the  very  precautions  suggested  by  the  rule  were  fully  adopted 
by  the  crew  of  the  barque.  I  therefore  fully  concur  in  the 
opinion  of  Captain  Cole  the  assessor,  that  no  blame  attaches 
to  the  Sarah  E,  Fraser,  See  The  City  of  Brooklyn,  L.  R, 
1  P.  D.,  276,  and  The  Hannah  Park  v.  Lena,  14  L.  T.,  N.  S.,  675. 

Was  the  collision,  then,  the  result  of  inevitable  accident, 
or  caused  by  the  fault  of  the  steamship  Sardinian  t  Inevi- 
table accident  is  thus  defined ;  (1)  When  one  vessel  doing  a 
lawful  act,  without  any  intention  of  harm,  and  using  proper 
precautions  to  prevent  danger,  unfortunately  happens  to  ran 
into  another  vessel ;"  Per  Dr.  Lushington,  in  The  Eurapa, 
14  Jurist,  627.  In  another  case  it  was  thus  defined;  ''To 
constitute  inevitable  accident  it  is  necessary  that  the  occur* 
rence  should  have  taken  place  in  such  a  manner  as  not  to 
have  been  capable  of  being  prevented  by  ordinary  skill  and 
ordinary  prudence."  £  Mar.  Law  Goms,  O.  S.,  344.  And 
again;  ''Inevitable  accident  is  not  this;  where  a  man  pro- 
ceeds carelessly  on  his  voyage,  and  afterwards  circumstances 
arise,  and  it  is  too  late  for  him  to  do  what  is  fit  and  proper  to 
be  done."    The  Jvlien  Erskine,  6  Notes  of  Cases,  688. 

The  plaintiffs  allege  that  it  cannot,  in  view  of  the  above 
definitions,  be  held  to  be  inevitable  accident,  inasmuch  as  the 
steamer  was  to  blame ;  (1)  For  not  keeping  a  sufficient  look- 
out; (2)  Because  the  steamer  did  not  stop  and  reverse  her 
engines  as  required  by  the  regulation  and  the  evident  neces- 
sity of  the  case ;  (3)  Because  her  speed  under  the  circum- 
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stances,  in  view  of  the  state  of  the  weather,  the  darkness  of 
the  night,  and  the  locality  in  which  she  was  sailing,  was  exces- 
sive; (4)  Because  under  regulation  15  of  186S  the  steamer 
was  bound  to  keep  out  of  the  way. 

Before  referring  to  the  evidence  on  these  several  points,  I 
wish  to  say  that  I  think  the  testimony  in  this  case  on  both 
sides  is  on  the  whole  more  than  usually  free  from  the  contra- 
dictions and  misapprehensions  which  almost  invariably  in 
such  cases  make  it  so  difficult  to  reconcile  the  statements 
of  contending  parties;  difficulties  which  are  thus  referred 
to  by  the  Court  in  the  case  of  The  Ann,  13  Moore, 
P.  C.  C,  198.  "This,"  the  Judge  says,  referring  to  the  diffi- 
culty above  mentioned,  "perhaps  from  the  nature  of  these 
cases,  is  almost  unavoidable.  The  event  generally  takes 
place  suddenly  and  unexpectedly.  In  the  midst  of  the  hurry 
and  confusion  and  alarm  which  it  ordinarily  occasions  there 
is  no  opportunity  for  calm  observation  of  what  is  occurring, 
and  when  afterwards  an  endeavor  is  made  to  recall  to  the 
memory  the  circumstances  in  their  minutest  details,  the  sudden 
and  hasty  view  of  them  which  alone  was  possible,  together 
with  the  natural  bias  of  the  human  mind  to  put  a  favourable 
construction  on  its  own  acts,  combine  to  present  to  the  parties 
opposite  impressions  which  they  believe  to  be  recollections  of 
the  different  occurrences." 

I  cannot  help  observing  that  in  my  view  these  very  just 
and  acute  observations  apply  with  greater  force  to  the  testis 
mony  of  the  defendants'  witnesses  in  this  case  than  to  those 
of  the  plaintiffs,  more  particularly  as  to  that  part  of  the 
evidence  which  relates  to  the  occurrences  immediately  follow- 
ing the  period  of  time  at  which  the  witnesses  on  board  the 
Sardinian  admit  they  first  saw  the  light  of  the  barque.  If 
the  witnesses  for  the  plaintiff  are  to  be  believed  they  did  not, 
when  the  light  of  the  steamer  was  first  discovered,  believe 
the  danger  to  themselves  to  be  imminent,  and  they  proceeded 
to  take  the  proper  precautions  against  possible  danger  with 
deliberation  and  without  hurry  or  confusion,  while  the  people 
on  board  the  steamer  were  manifestly  surprised  And  alarmed 
at  suddenly  finding  themselves  in  a  position  involving  serious 
risk  and  danger  to  themselves  and  others,  and  where  the 
"hurry  and  confusion  and  alarm"  would  naturally  prevent 
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"  calm  observation  "  of  what  was  transpiring.  I  make  these 
observations  because  I  do  not  wish  it  to  be  understood  that 
because  I  do  not  adopt  the  views  or  impressions  of  a  particular 
witness  I  decline  to  do  so  because  I  think  him  unworthy  of 
credit. 

To  return ;  did  the  steamer  keep  a  sufficient  look  out,  or 
in  other  words,  should  the  steamer  have  seen  the  light  which 
we  must  believe  from  the  evidence  was  exhibited  from  the 
barque  five  or  six  minutes  before  the  vessels  collided  ?  The 
witnesses  for  th«  plaintiffs  say  the  light  of  the  steamer  when 
first  seen  by  them  was  a  mile  distant,  and  that  their  light  was 
exhibited  five  pr  six  minutes  before  the  collision  took  place. 
It  is  admitted  that  the  steamer's  speed  was  at  least  twelve 
miles  an  hour,  which  would  give  five  minutes  to  the  mile,  and 
it  is  difficult  to  believe  that,  even  on  such  a  night  as  this  is 
described  to  be,  the  light  thus  exhibited,  as  well  as  the  light 
in  the  sky-light,  should  have  been  invisible  to  a  proper  and 
vigilant  look-out  until  they  were  almost  on  top  of  it.  It  ia 
true  the  look-out  men  had  to  be  removed  from  the  bows  to 
the  bridge  in  consequence  of  the  state  of  the  weather  rendering 
the  former  and  usual  place  dangerous  for  the  men  on  look-out, 
but  it  is  at  the  same  stated  that  the  look  out  from  the  bridge 
is  quite  as  effective  as  from  the  bows.  It  is  stated  by  the 
witnesses  for  the  defence  that  the  barque  was  not  seen  till 
the  former  was  within  four  hundred  feet  of  her,  and  that  in 
twenty-five  or  thirty  seconds  after  sighting  her  the  collision 
took  place  ;  but  Welsh,  one  of  the  defendants'  witnesses,  say:i 
"  that  on  such  a  morning  as  that  was  you  might  see  a  vessel 
half  a  mile  distant ;"  and  again  he  says,  "  you  would  be  able 
to  see  a  vessel  without  lights  a  steamer's  length  a  morning 
like  that."  Assuming  that  the  people  on  board  the  barque 
may  have  been  mistaken  as  to  the  length  of  time  the  light 
was  exhibited  from  their  vessel,  and  that  we  allow  half  the 
time  claimed  by  them,  and  therefore  half  the  distance,  this 
would  still  leave  half  a  mile,  at  which  it  appears  to  jne  the 
steamer,  if  a  proper  watch  had  been  kept,  could  have  seen  and 
ought  to  have  seen  the  light  of  the  barque,  and  I  am  driven 
to  the  conviction  that  if  such  proper  and  vigilant  look-out 
as  the  occasion  especially  demanded  had  been  kept,  the  steamer 
could  and  would  have  seen  the  barque  in  time  to  avoid  the 
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collision.  If  it  be  said  that  the  spray  caused  by  the  sea 
breaking  over  the  bow  obscured  the  vision  of  the  man  on  the 
look-out,  I  reply  that  it  was  the  duty  of  those  in  command  to 
take  such  measures  either  by  reducing  the  speed  of  the  ship 
or  otherwise,  as  would  avoid  that  difficulty  and  the  consequent 
danger.  Article  16  of  the  Regulations  is  as  follows;  "  Every 
steamship  when  approaching  another  so  as  to  involve  risk  of 
collision,  shall  slacken  her  speed  or  if  necessary  stop  and 
reverse."  In  this  case  the  duty  to  reverse  was,  I  think,  very 
clear.  It  might  not  have  prevented  a  collision,  but  it  would 
undoubtedly  have  mitigated  to  a  large  extent  the  force  of  the 
blow,  and  might  have  saved  the  life  of  the  unfortunate 
woman  who  was  drowned.  The  chief  officer  who  was  in 
charge  of  the  deck  gives  no  explanation  of  his  failure  to  pur- 
sue what  I  think  the  proper  course  in  this  particular,  and  for 
which  failure  I  think  the  steamer  must  beheld  to  be  in  blame. 
Third.  Was  the  speed  of  the  Sardinian  in  view  of  the 
then  state  of  the  weather,  the  darkness  of  the  night,  and 
other  circumstances,  excessive  ?  The  evidence  as  to  the  state 
of  the  weather,  although  somewhat  contradictory,  is,  I  think, 
not  irreconcilable.  They  all  agree  that  although  clear  over- 
head, it  was  dark,  hazy  and  cloudy  on  the  horizon,  and  James, 
the  chief  officer  of  the  steamer,  characterized  it  as  very  dark. 
It  was  blowing  a  very  considerable  gale,  and  the  steamer 
constantly  threw  clouds  of  spray  over  her  bows.  She  was  in 
the  track  of  the  ocean  travel  between  the  great  commercial 
ports  of  America  and  those  of  the  Old  World,  and  aboujb  that 
distance  from  the  coast  where  the  several  lines  or  tracks  across 
the  ocean  would  and  do  converge  in  the  direction  of  the  great 
ports  of  Boston,  New  York,  Philadelphia  and  Halifax.  The 
rule  of  law  in  such  cases  has  been  long  settled  in  numerous  cases, 
and  is  thus  stated  by  Mr.  Justice  Lush  in  the  City  of  Brooklt/n 
on  appeal,  L,  R,  1  P.  D.,  279 ;  "  I  think  the  rule  of  law  with 
regard  to  travelling  at  sea  is  identical  with  the  law  of  travelling 
on  the  high-road.  No  one  on  a  dark  night  has  a  right  to  go  at 
such  a  rate  of  speed  as  not  to  be  able  to  escape  an  accident  if  he 
happens  to  follow  immediately  in  the  wake  of  another,  whether 
it  be  by  sea  or  land."  In  the  same  case  James,  L.  J.,  said ;  "  I 
am  bound  to  say  that  however  convenient  it  may  be  for  com- 
merce and  for  travellers,  however  convenient  it  may  be  to  be 
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able  to  go  to  America  at  twelve  miles  an  hour,  that  is  still  a 
speed  at  which  it  does  not  seem  to  us  to  be  reasonable  for  a 
steamer  like  this  to  go  when  not  far  from  the  coast,  and  on  a 
night  so  dark  that,  according  to  the  evidence  of  their  own 
witnesses,  they  could  not  see  another  vessel  more  than  the 
length  of  the  ship  away."  And  in  the  case  of  the  ChrecU 
Eastern  in  the  Privy  Council  on  appeal,  the  rule  is  thus  stated ; 
"  Their  lordships  are  of  opinion  that  it  is  the  duty  of  a  steamer 
to  proceed  only  at  such  a  rate  of  speed  as  will  enable  her  sStet 
discovering  a  vessel  meeting  her,"  (or  I  presume  ahead  of  her,) 
**  to  stop  and  reverse  her  engines  in  sufficient  time  to  prevent 
any  collision  from  taking  place."  "  It  was  the  duty  of  the 
steamer  to  proceed  at  no  greater  rate  of  speed  than,  having 
regard  to  the  state  of  the  weather,  made  it  possible  for  them  to 
avoid  the  collision."  And  again  ;  "  A  vessel  going  at  too  great 
a  rate  of  speed  on  a  dark  night  or  in  thick  weather  cannot  be 
heard  to  say  that  a  collision  was  the  result  of  inevitable  acci- 
dent." The  Jtdien  Erakine,  6  Notes  of  Cases ;  The  Smyrna* 
2  Mar.  Law  Cases,  O.  S.  93 ;  see  also  The  Lancashire,  L.  R., 
4  Adm.&Ecc.  201. 

Every  element  of  danger  suggested  in  the  cases  cited  and 
many  others  appear  to  have  been  present  in  this  case,  and  ought 
I  think,  to  have  brought* home  to  the  minds  of  the  officers  of 
the  Sardinian  the  propriety  of  reducing  the  speed  of  the 
vessel.  They  thought  proper  not  to  do  so,  but  took  the 
responsibility  incident  to  an  opposite  course.  The  steamer 
would  have  had  the  advantage  if  she  had  gone  over  safelyi 
and  she  must  now  suffer  the  disadvantage  of  having  caused 
injury  to  others.  I  think  the  speed  of  the  Sardinian  was  at 
the  time  of  the  collision  excessive,  and  that  in  that  particular 
she  is  to  blame. 

The  gentleman  who  so  ably  assisted  me  as  assessor  in  this 
case  has  furnished  me  with  his  opinion  on  the  several  ques- 
tions submitted  by  me  to  him.     It  is  as  follows : — 

Halifax,  £8th  June,  1881. 

Sir, — Having  carefully  read  the  evidence  in  the  case  of 
the  collision  between  the  United  States  barque  Sarah  E. 
Eraser,  and  the  British  steamer  Sardinian,  which  occurred 
at  4.30  A.  M.,  on  23rd  January,  1880,  in  lat.  40°  N.,  Ion.  about 
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69.15^  W.,  I  am  led  to  the  following  conclusions  in  answer  to 
the  questions  you  have  placed  before  me. 

1st.  Under  the  drcuviatances  shovM  the  steamer  have 
seen  the  light  on  hoard  the  barque  in  time  to  avoid  a  coUidoiif 

The  witnesses  from  the  barque  are  unanimous  in  their 
s.tatement  that  the  light  was  exhibited  at  the  stern  of  their  ves- 
sel for  five  or  six  minutes  before  the  collision  took  place ;  under 
such  circumstances  time  would  probably  seem  to  be  much 
exaggerated,  but,  making  allowance  for  this,  I  am  of  opinion 
that  if  the  evidence  of  these  witnesses  is  to  be  believed,  the 
light  should  have  been  seen  from  the  steamer  in  time  to  have 
avoided  a  collision. 

2nd.  Should  the  engines  of  the  steamer  have  been  imme- 
diately reversed? 

Yes. 

3rd.  TTcw  the  speed  of  the  steamer  under  the  circumstances 
testified  to,  excessive  i 

According  to  the  evidence  of  Captain  Button,  and  others 
on  the  deck  of  the  Sardinian  at  the  time  of  the  collision,  it 
was  *•'  dark,  very  dark,  with  a  cloudy  horison  though  clear 
overhead,  with  a  heavy  sea  running."  This  seems  to  be  con- 
firmed by  the  fact  that  at  no  time  does  it  appear  in  the 
evidence,  that  any  part  of  the  barque,  (except  the  light,)  was 
seen  by  those  on  board  the  Sardiniany  until  the  collision  had 
actually  occurred.  Under  these  circumstances,  and  taking 
into  consideration  the  fact  that  the  state  of  the  weather  ren- 
dered it  necessary  to  station  the  "look-out"  men  on  the 
bridge,  a  distance  of  about  160  feet,  (Captain  Dutton,)  from 
from  the  bow,  I  am  of  opinion  that  the  speed  of  the  ship,  viz.,. 
12^  to  13  knots  an  hour,  was  excessive,  more  especially  as  the 
position  is  in  the  track  of  vessels  bound  to  and  from  tho 
American  ports. 

4th.     TTcw  there  amy  fault  on  the  part  of  the  barque  ? 

None,  in  my  opinion.  The  "look-out"  was  properly 
placed,  and  the  watch  carefully  kept,  and  the  readiest  means 
immediately  taken  to  indicate  their  position  to  the  approaching 
steamer  when  the  lights  were  observed. 

5th.  Could  the  collision  be  said  to  have  been  the  result  of 
inevitable  accident  ? 

No. 
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6th.    Which  veaeel  was  to  hlame  ? 

For  the  reasons  already  given  in  my  answers  to  the  fore- 
going questions,  I  am  of  opinion  that  the  Sardinian  is  solely 
in  fault  for  the  collision,  and  that  the  Sarah  E.  Fraser  should 
be  held  blameless. 

I  have  the  honor  to  be,  Sir, 

Your  most  obedient  servant, 

James  Cole, 
^tqf  Commander^  U.  N. 

A^seasor^ 
The  Hon.  Jambs  McDonald, 

Jtuige  afid  Commissary  of  the  Vice- Admiralty  Court 

I  concur  in  these  conclusions,  and  pronounce  against,  the 
Sardinian  with  costs. 


IN    THE    VICE    ADMIRALTY    COURT, 
"Banneret."  '^Horton,"  and  "ALhambra." 

The  Banneret  came  to  anchor  north  ^f  OeoTge*B  island  on  October  21it,  and  then  r 
till  October  23rd.  On  October  22nd  the  A  Uiambra  came  to  anchor  several  hundred  yards  nortb 
of  the  Banneret.  During  the  night,  a  gale  coming  on  the  latter  dragged  towards  the  A  lAomrs* 
but  after  putting  out  a  second  and  third  anchor  was  riding  safely  to  windward  of  the  AUuanbr* 
and  not  dragging  towards  her.  The  Ilorion  also  came  to  anchor  on  the  22nd,  alao  to  wind- 
ward of  the  Alhambra,  and  began  to  drag  dangerously  near  to  ttie  Alkambra,  which  then 
jMid  out  ten  fathoms  of  cable,  but  the  vessels  got  so  close  together  that,  as  they  sheered  aith 
the  force  of  the  wind  they  touched  or  nearly  so.  The  captain  of  the  A  Ikanibra  then  feeling  his 
position  to  be  dangerou3  determined  to  change  liis  berth  by  steaming  up  to  his  aachor  and  sft 
the  same  time  hoisting  in  the  chain  with  the  steam  winch.  In  doing  so  be  collided  with  both 
the  other  vessels,  and  the  evidence  was  clear  that  when  weighing  anchor  he  overran  hii 
cable,  and  in  the  opinion  of  the  assessor  the  whole  of  the  sheering  that  led  to  Che  ooIUsioo 
might  have  been  avoided  by  keeping  a  steady  strain  on  the  cable  while  weighing. 

Heldy  that  the  Alhambra  was  not  Justified  in  steaming  up  on  her  cable  to  get  her  andior 
at  the  risk  of  damage  to  the  neighbouring  vessels,  and  that  she  was  wholly  to  blame  for  tht 
collision. 

McDonald  J.  now,  (July  11th,  1881,)  delivered  the  judg- 
ment of  the  Court-. — 

These  four  suits  were  argued  together  by  consent  before 
me  on  the  twenty-third  day  of  June  last.  They  arose  out  of 
a  claim  for  damage  by  collision  between  the  vessels  named  on 
the  twenty-third  day  of  October,  A.  D.  1880, 
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The  facts  as  brought  out  in  the  evidence  are  substantially 
as  follows : 

The  Banneret,  a  schooner  of  fifty-four  tons  or  thereabouts, 
came  to  anchor  in  the  harbour  of  Halifax,  on  Thursday,  the 
21st  day  of  October,  A.  D.  1880,  to  the  northward  of  George's 
Island  and  nearly  abreast  of  Wood's  wharf.  The  anchor  to 
which  she  swung  weighed  eight  hundred  pounds  and  twenty 
fathoms  of  chain  was  paid  out.  She  remained  in  the  same 
position  thus  anchored  until  the  following  Saturday  morning. 
On  the  evening  of  Friday,  the  22nd  of  October,  the  steamer 
Alhambra  steamed  out  from  Wood's  wharf  and  came  to 
anchor  to  the  north  of  the  Banneret  at  a  distance  of  several 
hundred  yards.  The  Alhambra  anchored  with  forty-five 
fathoms  of  chain  paid  out.  It  came  on  to  blow  during  the 
night  and  after  daj'light  the  storm  increased  until  it  blew  a 
gale  about  eleven  o'clock,  a.  m.  Between  seven  and  eight 
o'clock  on  the  morning  of  the  23rd  the  Banneret  put  out  a 
second  anchor  weighing  three  hundred  and  sixty  pounds  and 
between  ten  and  eleven  o'clock  a  third  anchor  of  about  the 
same  weight  and  paid  out  chain  until  there  were  forty 
fathoms  on  the  last  anchor.  The  schooner  it  appears  had  in 
the  morning  dragged  somewhat  before  the  wind,  but  after 
the  third  anchor  was  put  out  she  was  held  firmly  till  the 
collision  complained  of  took  place.  When  -finally  brought  to 
by  her  third  enchor  she  was  about  one  hundred  and  twenty 
fathoms  from  the  Alhambra  and  almost  dii'ectly  to  windward 
of  that  vessel.  The  wind  during  the  gale  was  SSE.,  both 
vessel.4  heading  to  the  wind.  The  Banneret  was  about  one 
o'clock,  p.  m.,  riding  safely  to  her  anchors  and  not  dragging 
towards  the  Alhambra, 

The  schooner  Horton,  of   one  hundred  and  twenty-one 

tons,  coal  laden,  apprehending  a  gale,  left  Dominion  wharf  in 

Halifax  harbour   on   the  22nd  of  October  aforesaid,   about 

4  p.  m.,  and  came  to  anchor  at  the  north  side  of  George's 

Island  on  the  east  side  of  the  channel  and  about  opposite 

Wood's   wharf.     The  schooner  came  to  anchor  with  thirty 

fathoms  of  chain  and  what  her  master  called  the  big  anchor. 

The  Alhawhra,  as  before  stated,  about  four  hours  later  came 

to  anchor  in  the  immediate  neighbourhood,  directly  to  leeward 

of  the  Morton  and  about  the  length  of  the  steamer  distant 
33 
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from  that  schooner,  as  stated  by  tjie  roaster  of  the  HorUm,  or 
200  or  300  yards  as  stated  by  Mcllheney,  the  temporary 
master  of  the  Alhambra.  The  wind  was  blowing  fresh  from 
SSE.  with  indications  of  an  approaching  gale.  About  4.  30 
next  morning  the  Norton  was  found  to  be  dragging  her 
anchor  and  drifting  down  towards  the  Alhxminbra,  when  a 
second  anchor  was  let  go  and  about  fifteen  fathoms  paid  out 
on  both  chains.  The  schooner  having  drifted  too  near  to  the 
Alhamhra,  the  people  on  board  of  the  former  requested  the 
steamer  to  pay  out  chain  to  make  room  for  them.  They 
accordingly  paid  out  ten  fathoms,  but  the  vessels  got  so  close 
together  that  as  they  sheared  with  the  force  of  the  wind 
towards  each  otherthey  touched,  or  nearly  so.  In  the  mean 
time  the  captain  of  the  Alhambra  feeling  the  position  of  his 
vessel  to  be  dangerous  and  a  collision  imminent,  had  deter- 
mined to  change  his  berth ;  he  accordingly  got  under  way 
with  intent  to  steam  up  on  his  cable  to  his  fmchor,  at  the 
same  time  hoisting  in  his  chain  with  the  steam  winch.  While 
doing  so  the  steamer  sheared  to  the  westward  coming  in  con- 
tact with  the  Banneret  and  carrying  away  her  bowsprit  and 
headgear.  The  steamer  then,  apparently  not  under  command, 
although  steaming  ahead,  sheared  to  the  eastward  coming 
across  the  bow  of  the  Horton  and,  hooking  the  chain  of 
the  schooner,  carried  that  vessel  with  her,  till  the  chain  broke, 
causing  the  loss  of  the  cable  and  anchor  attached.  The 
Alhambra  then  proceeded  to  take  up  her  anchor  and  came  to 
in  another  berth  further  to  the  eastward  of  her  former  posi- 
tion. 

The  evidence  taken  on  behalf  of  the  several  parties  does 
not  materially  differ  as  to  the  main  facts.  There  are  of  course 
the  usual  discrepancies  as  to  distance  and  time,  but  on  the 
whole  the  testimony  of  Captain  Mcllheney,  the  master  of  the 
Alhambra,  is  a  substantial  corroboration  of  that  adduced  on 
behalf  of  the  respective  schooners. 

Mr.  McCoy,  at  the  argument,  took  two  grounds : 

1st.  That  the  steamer  when  coming  to  anchor  on  the 
evening  of  the  22nd  gave  the  Horton  a  foul  berth  and  ia 
therefore  responsible  for  the  damages  sustained  in  consequence. 

2nd,  That  the  schooner  having  been  driven  by  stress  of 
weather  into  dangerous  proximity  to  the  steamer,  it  was  the 
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duty  of  the  latter  to  keep  out  of  the  way  and  that  she  was 
not  justified  in  steaming  up  on  her  cable  to  get  her  anchor  at 
the  risk  of  damage  to  surrounding  vessels. 

The  first  objection  applies  only  to  the  Horton,  as  there  is 
no  pretence  for  saying  that  the  berth  of  the  Banneret  was 
interfered  with,  and,  as  I  think,  there  must  be  judgment 
against  the  steamer  on  the  second  point  in  favor  of  both 
schooners.  I  do  not  think  it  necessary  to  enter  upon  any 
consideration  of  Mr.  McCoy's  argument. 

I  think  it  very  clear  on  the  evidence  that  the  Banneret 
cannot  be  said  to  have  drifted  into  dangerous  proximity  to 
the  Alharribra  when  the  latter  got  under  way.  She  was 
riding  to  her  anchor  over  two  hundred  yards  to  windward  of 
the  steamer,  and  Mcllheney,  the  master  of  the  AUiamhra, 
says :  "  if  she  had  dragged  and  gone  straight  to  leeward  she 
would  have  gone  clear  of  us."  The  case  is  somewhat  different 
with  the  Horton.  She  was  lying  close  alongside  the  steamer 
and  liable  at  any  moment  to  give  or  receive  damage ;  but  she 
had  done  all  in  her  power  to  prevent  accident,  she  had  paid 
out  all  her  chain  and  was  then  holding  her  ground ;  but  if  she 
had  slipped  her  cable  or  had  continued  to  drag  her  anchors 
she  must  inevitably  have  gone  ashore  or  been  broken  up  on 
some  of  the  wharfs  of  the  city. 

The  gentleman  whose  assistance  I  had  at  the  argument  as 
assessor  is  clearly  of  opinion  that  the  steamer  is  solely  in 
fault,  and,  adopting  that  opinion  for  the  reasons  given  by  him, 
I  pronounce  against  the  steamer  in  all  the  suits  with  costs. 

The  reasons  given  by  Commander  Cole,  the  assessor,  will 
be  found  in  his  memorandum,  which  is  as  follows  : — 

Halifax,  28ik  June,  1881. 

SiVy — Having  heard  the  arguments  of  the  counsel  engaged 
in  the  cases  between  the  steamer  Alharribra  and  schooners 
Horton  and  BanTiaret,  I  beg  to  lay  before  you  the  following 
remarks  as  the  result  of  my  consideration. 

It  appears  that  during  a  heavy  gale  in  Halifax  harbour  on 
the  morning  of  23rd  October,  1880,  the  schooner  Horton 
drifted  from  her  anchorage,  which  was  directly  to  windward 
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of  the  Alhamh^a,  and  after  letting  go  two  other  anchors  and 
veering  cable,  the  vessel  was  "  brought  up "  immediately 
ahead  of,  and  in  dangerous  proximity  to  the  bows  of  that 
steamer.  From  this  critical  position  it  became  necessary  to 
move,  in  order  to  do  which  the  captain  of  the  Horton  seized 
the  first  opportunity  of  sheering  his  vessel,  and  by  means  of 
veering  and  dragging  finally  "  brought  up  "  his  vessel  along- 
side the  Alhambra. 

In  the  meantime  the  schooner  Bannaret,  which  was  at 
anchor  to  the  southward  of  the  Alhavibra,  had  also  slightly 
changed  her  position  by  veering  and  dmgging,  and  was  now 
on  the  starboard  bow  of  the  Alhamhra,  distant,  according  to 
the  evidence  of  James  Nickerson,  mate  of  Bannaret,  from 
fifty  to  sixty  yards,  but  in  acccordance  with  that  of  the  captain 
of  the  Alhambra  about  two  hundred  yards.  I  would  now 
mention  that  the  various  distances  given  throughout  by  the 
several  witnesses  differ  so  considerably  as  to  be  perfectly 
unreliable.  Under  these  circumstances  the  captain  of  the 
Alhambra  deemed  it  necessary  to  weigh  his  anchor  and  shift 
berth. 

The  evidence  is  clear  that,  when  weighing,  he  steamed  up 
to  his  anchor  and  "  over-ran "  his  cable,  thus  committing  a 
serious  error  in  judgment.  The  consequence  was  that  the 
steamer  at  once  sheered  on  her  slack  chain  across  the  bows  of 
the  Bannaret,  carrying  away  the  Bannaret's  bowsprit  and 
cutwater,  &c,  until  brought  up  by  the  cable  tautening  to  the 
anchor.  This  caused  her  to  sheer  to  the  eastward  across  the 
bows  of  the  Horton,  in  doing  which  the  anchor  of  the 
Alhambra  evidently  hooked  the  cable  of  the  HoHon  and 
carried  it  away. 

The  whole  of  the  sheering  might  have  been  prevented  by 
keeping  a  steady  strain  on  the  cable  while  weighing. 

It  is  immaterial  as  to  whether  the  Horton's  cable  was 
hooked  by  the  sheering  of  the  Alhmabra,  or  in  consequence 
of  the  Horton  having  dragged  her  cable  over  that  of  the 
Alhambra;  if  the  captain  of  the  steamer  had  reason  to  believe 
the  latter  to  have  been  the  case,  his  duty  was  clearly  not  to 
weigh,  but  to  buoy  and  slip  the  cable. 
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I  am  of  opinion  that  ordinary  care  and  skill  was  not 
exercised  in  handling  the  steamer  Alhambra,  if  it  had  been, 
the  whole  of  the  damage  might  have  been  avoided ;  that  the 
Alhambra  is  entirely  in  fault,  and  that  the  schooners  Bannaret 
and  Horton  should  be  held  blameless. 

I  have  the  honor  to  be,  Sir, 

Your  most  obedient  servant, 

James  Cole, 
Staff  Commander,  R,  N,, 
Assessor. 

Thi  Hon.  Jahes  McDonald, 

J%idge  and  Commissary  of  the  Vice  Admiralty  Court, 
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REGUL^    GENERALES, 

IIS"   rOROE   JUNE,    1882. 


EQUITY    BUSINESS. 
•July  4th,  1864. 

An- Equity  Court  will  be  held  on  every  Monday,  when 
business  requires,  (except  in  vacation.)  at  11  o'clock,  A.M.,  in 
the  Chancery  Room. 

All  intended  applications  and  motions,  and  as  far  as  prac- 
ticable, the  affidavits  and  documents  in  support  of  them,  are 
required  to  be  entered  and  filed  on  the  preceding  Friday. 


COMMON    LAW    CHAMBERS. 
February  26th,  1869. 

The  business  at  Chambers  having  greatly  accumulated, 
and  requiring  some  further  regulations,  the  Judges  direct : 

That  all  causes  to  be  moved  on  shall  be  entered  with  the 
Prothonotary,  in  each  week,  between  Wednesday  and  Satur- 
day, at  four  o'clock,  unless  a  subsequent  entry  be  permitted  by 
the  Judge  on  affidavit. 

That  the  Prothonotarj'  shall  arrange  the  causes  so  entered 
according  to  the  priority  of  the  Bar,  on  the  same  principles 
as  in  Term  under  the  Practice  Act,  sec.  234,* 

*  NoTK.— The  Fection  referred  to  is  in  ctp.  134,  R.  8 ,  (8rd  Series).    The  corresponding 
section  in  the  4th  Series  is  222  of  cap.  94. 
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The  arguments  likely  to  occupy  a  considerable  time,  and  to 
interfere  with  the  proper  business  of  the  Chamber's  day,  shall 
be  remitted  to  the  Court  in  Term. 

The  costs  shall  be  taxed  as  heretofore,  but  on  a  subsequent 
day,  when  the  Chamber  day  is  taken  up  with  motions. 


ACCOUNTANT    GENERAL. 
August  12th,  1869. 

It  is  ordered,  That  John  Young  Payzant,  Esquire,  be 
appointed  Accountant  General  of  the  Supreme  Court,  which 
office  is  vacant  by  the  death  of  Charles^Twining,  E^uire,  the 
late  incumbent,  to  take  charge  of,  receive,  hold  and  discharge 
all  monies  of  suitors  in  this  Court,  which  may  be  paid  over  to 
him  under  its  rules  and  regulations,  and  subject  to  such 
directions  respecting  the  same  as  this  Court  can  and  may  at 
any  time  make  and  give. 

It  is  further  ordered,  that  the  said  John  T.  Payzant  shaU 
give  good  and  sufficient  security  by  recognizance,  in  the  sunj 
of  one  thousand  pounds  to  our  Sovereign  Lady  the  Queen, 
for  the  due  and  faithful  performance  of  the  duties  of  the 
said  office. 

It  is  further  ordered,  that  the  said  Accountant  General  shall 
receive  for  all  such  monies  as  may  be  invested  by  him  in  the 
bank  ten  per  cent  of  the  bank  interest,  and  on  all  sums  which 
may  be  invested  b}'  him  under  the  orders  and  directions  of 
the  Court  on  mortgage,  or  other  securities,  five  per  cent,  of 
the  amount  of  the  interest  thereon,  as  a  just  and  reasonable 
brokerage  and  commission. 

And  it  is  further  ordered,  that  the  said  John  T.  Payzant 
do  file,  verified  on  oath,  with  the  Prothonotary  at  Halifax,  in 
the  first  week  in  Michaelmas  Term  in  each  year,  to  be  then 
submitted  to  the  Court,  an  account  of  his  receipts  and  pay- 
ments in  said  office  during  the  year  then  preceding,  and  also 
a  schedule  of  all  investments  remaining  unpaid,  which 
account  shall  be  vouched  before  and  audited  by  the  Prothono- 
tary. 


Digiti 


ized  by  Google 


APPENDIX.  623 

ARGUMENTS. 
January  6th,   1870. 

On  reading  the  docket  of  causes  for  argument  in  the  term 
that  IS  now  closing,  and  the  large  arear  of  cases  remaining 
uncalled,  it  is  ordered : 

First.  That  all  causes  in  the  present  or  any  future  docket, 
fit  to  be  argued  at  Chambers,  shall  be  remitted  there,  with  the 
consent  of  the  parties  or  their  counsel  in  writing. 

Second.  That  in  the  absence  of  such  consent,  it  shall  be 
competent  for  a  Judge,  at  the  instance  of  either  party,  to 
order  that  any  cause  fit  to  be  argued  at  Chambers  shall  be 
remitted  there,  and  be»  entered  for  argument  on  such  notice  to 
the  opposite  party  as  the  Judge  shall  direct. 

Fifth.  That  it  shall  be  competent  for  the  parties  or  their 
counsel  in  any  cause,  in  lieu  of  an  oral  argument,  to  submit 
to  the  Judges  a  state  of  facts  mutually  agreed  on,  or  the  evi* 
dence  in  the  cause,  with  statements  by  the  respective  parties 
of  the  legal  propositions  on  which  they  rely,  and  of  the 
authorities  and  cases ;  and  the  decision  thereon  of  the  Judges 
by  whom  the  same  shall  have  been  considered,  or  of  the 
majority,  reduced  to  writing  and  filed,  shall  have  the  same 
effect,  and,  on  the  judgment  being  entered,  the  same  costs  in 
all  respects  shall  be  taxed,  as  if  the  argument  had  been  orally 
held,  and  judgment  delivered  under  the  240th  section  of  the 
Practice  Act.     (See  section  226  of  cap.  94!,  R.  S.,  4th'  Series.) 


NEW  TRIAL.    RULE    UNDER  •  STATUTE.    BAIL. 

August  12th,  1873. 

It  is  ordered,  that  when  a  rule  Tiisi  for  a  new  trial  ha.«» 
been  refused  by  the  Judge,  and  it  is  to  be  taken  out  under  the 
statute,  sufficient  bail  must  be  filed  to  respond  the  judgment, 
on  or  before  the  last  day  of  the  Term  or  Sittings,  or  such 
further  time  as  the  Judge  may  allow ;  that  the  bail  shall  be 
given  in  the  amount  directed  by  the  Judge,  with  the  addition 
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of  $160  for  costs ;  that  the  bail  shall  h%  two  persons  at  least, 
and  they  shall  severally  justify  before  the  Prothonotary  or  a 
Commissioner  in  the  amount  stated  in  the  bail  piece ;  that 
they  may  be  excepted  to  within  ten  days  after  notice  thereof, 
and  the  practice  of  the  Queen's  Bench  as  to  excepted  bail 
shall  then  be  observed ;  that  notice  of  the  bail  shall  be  served 
during  the  Terra  or  Sittings,  or  within  such  further  time  as 
may  have  been  allowed  by  the  Judge,  and  that  one  of  the 
bail  and  the  justification  may  be  dispensed  with  by  the  party 
who  has  obtained  the  verdict. 

Note. — This  rule  is  to  be  read  in  connection  with  section 
212  of  cap.  94,  R.  S.,  (4th  Series,)  which  is  as  follows : 

When  the  Judge  shall  refuse  to  grant  a  rule  nisi  for  a  new 
trial,  in  a  cause  tried  before  him,  and  the  counsel  for  the  party 
shall,  on  or  before  the  last  day  of  the  terra,  or  the  Sittings 
after  term,  in  which  the  cause  has  been  tried,  or  such  extended 
time  thereafter  as  the  Judge  who  tried  the  cause  shall  in  his 
discretion  allow,  file  suflicient  bail  in  such  reasonable  amount 
as  the  Judge  shall  direct,  to  respond  the  judgment  to  be  finally 
given  in  the  cause,  no  judgment  shall  be  entered  up  ;  but  a 
rule  nisi  specifying  the  objections,  shall  pass,  under  which  the 
party  shall  be  at  liberty  to  enter  the  cause,  and  it  shall  stand 
for  argument  in  the  same  manner  as  if  the  rule  nisi  had  been 
granted  by  the  Judge  presiding  at  the  trial. 


PRINTING  OF  PAPERS  FOR  ARGUMENTS. 

November  24th,  1880. 
Halifax,  SS. 

In  the  Supreme  Court,  1880. 

It  is  ordered  pursuant  to  the  Provincial  Act  of  1880, 
chapter  13,  section  9: — 

(1)  In  all  causes  and  matters  for  argument  which  shall 
hereafter  be  entered  on  the  docket  for  argument,  (except  as 
hereinafter  provided),  the  papers  and  documents  to  be  used  at 
the  argument  shall  be  printed  in  demi  quarto  form,  on  paper 
of  good  quality  and  on  one  side  of  the  paper  only,  and  the 
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type  ^all  be  small  pica  leaded,  and  the  size  of  each  page 
shall  be  eleven  inches  by  eight  and  one-half  inches,  and  every 
tenth  line  shall  be  numbered  in  the  margin.  An  index  to  all 
the  principal  matters  contained  in  the  printed  case  shall  be 
added.  i 

(2)  Appeals  from  County  Courts  and  demurrers  shall  be 
exempt  from  the  operation  of  those  rules,  and  also  all  rem- 
anets  now  on  the  docket  for  the  last  December  term  which 
may  be  for  argument  at  the  next  December  session. 

(3)  In  appeals  the  case  shall  be  printed  by  the  appellant ; 
in  cases  stated  by  the  plaintiff,  and  in  all  other  matters  and 
causes  by  the  party  or  parties  who  obtained  the  rule  to  be 
argued  or  have  otherwise  the  carriage  of  proceedings.  Affida- 
vits to  be  used  against  any  rule,  motion  or  application,  must 
be  printed  by  the  party  producing  them. 

(4)  The  party  whose  duty  it  may  be  to  have  the  case 
printed  shall  prepare  the  papers  which,  in  his  opinion;  should 
form  the  case,  and  shall,  by  himself,  his  attornej',  agent  or 
counsel,  give  to  the  attorney,  agent  or  counsel  of  the  opposite 
party  twenty-four  hours  notice  that  the  same  may  be 
inspected  at  a  time  and  place  to  be  named  in  the.  notice.  If 
no  agreement  be  come  to  as  to  what  should  be  printed,  the 
case  shall  be  settled  by  a  Judge  after  twenty -four  hours  notice 
by  either  party  to  the  agent,  attorney  or  counsel  of  the  oppo- 
site party.  Minutes  of  Trial  shall  be  printed  in  full. 
Abstracts  may,  by  consent  or  by  order  of  a  Judge,  be  used 
instead  of  full  copies  of  exhibits.  Plans  shall  be  prepared 
and  used  as  heretofore. 

(5)  The  party  whose  duty  it  shall  be  to  have  the  case 
^printed  shall  be  furnished  by  the  opposite  party  with  copies 

of  all  exhibits  and  other  documents  in  the  possession  or 
under  the  control  of  the  latter  which  are  to  form  part  of  the 
printed  case,  and,  in  default  of  the  same  being  so  furnished 
within  forty-eight  hours  after  demand  made,  the  party  failing 
to  do  so  shall  be  required,  at  his  own  expense,  to  cause  the 
same  to  be  printed  in  time  for  the  argument. 

(6)  Minutes  of  Trial  may  be  furnished  to  either  party, 
(by  consent  of  both),  by  the  Judge  who  has  tried  the  cause, 
instead  of  being  filed. 
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(7)  Eight  printed  copies  of  the  case  shall  be  deposited 
■with  the  Prothonotary  for  the  use  of  the  Judges,  officers  of 
the  Court  and  Reporter,  and,  as  soon  as  the  same  shall  be 
printed,  three  copies  shall  be  delivered  to  the  agent,  counsel, 
or  attorney  of  the  opposite  party. 

(8)  The  Court  or  a  Judge  may  dispense  with  the  printing 
of  any  papers  or  documents  on  reasonable  cause  being  shown 
by  affidavit,  and  the  Court  may  postpone  any  argument  from 
time  to  time  upon  like  cause  being  shewn  by  affidavit  to 
enable  the  printing  to  be  completed. 

(9)  In  these  rules  the  term  **  case  "  shall,  excepting  where 
the  context  shows  that  a  different  meaning  was  intended,  be 
held  to  mean  the  appeal  papers,  rules,  minutes  of  evidence, 
statement  of  case,  affidavits,  minutes  of  trial,  exhibits,  and  all 
other  matter  upon  which  any  argument  entered  or  to  be 
entered  on  the  docket  is  to  be  proceeded  with. 

W.  TotJNG, 
W.  5*.  DesBarres. 
H.  McDonald, 
H.  W.  Smith. 
Halifax,  Kov'r  Uik,  1880. 


RULE  AMENDING  RULES    IN  RELATION  TO  THE 
PRINTING  OF   CASES  FOR  ARGUMENT. 

April  4th,  1881. 

Rule  number  two  of  the  rules  in  relation  to  the  printing 
of  cases  for  argument  in  the  Supreme  Court,  made  and  dated 
24th  November,  1880,  is  hereby  rescinded,  provided  however,* 
the  cases  therein  exempted  and  now  on  the  docket  may,  where 
the  papers  at  the  time  of  the  passing  of  this  rule  shall  have 
been  copied,  be  still  exempt  from  the  operation  of  the  rules. 

W.  F.  DksBarrks, 

H.  W.  Smith, 

A.  Jam£S, 

Rob't  L.  Weatherbe. 


Supreme  Court, 

AprU,  188 J.  I 
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PROVINCE  OF  NOVA  SCOTIA, 

IN   BSLATION    TO 

C0]5rTH0VERTED    ELECTIONS, 

MADS  IN  FURSUANCl  OF  THE  PROVISIONS  OF 

"The  Controverted  Elections  and  Corrupt  Practioes  Prevention 

Aot,  1875." 


[Euentials  of  Petition.] 

I.  An  election  petition  shall  contain  the  following  state- 
ments : 

(1)  It  shall  state  the  right  of  the  petitioner  to  petition 
within  section  3  of  the  Act. 

(2)  It  shall  state  the  holding  and  result  of  the  election, 
and  shall  briefly  state  the  facts  and  grounds  relied  on  to  sus^ 
tain  the  prajer. 

[RegaUtionB  us  to  Form  of  PetitioiL] 

II.  The  petition  shall  be  divided  into  paragraphs,  each 
of  which,  as  nearly  as  may  be,  shall  be  confined  to  a  distinct 
portion  of  the  subject,  and  every  paragraph  shall  be  numbered 
consecutively,  and  no  costs  shall  be  allowed  of  drawing  or 
copying  any  petition  not  substantially  in  compliance  with  ' 
this  rule,  unless  otherwise  ordered  by  the  Court,  or  one  of  the 
Judges  on  the  rota. 
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[Prayer  of  Petition.] 

III.  The  petition  shall  conclude  with  a  prayer,  as,  for 
instance,  that  some  specified  person  shall  be  declared  duly 
returned  or  elected,  or  that  the  election  shall  be  declared  void, 
or  that  a  return  may  be  enforced,  (as  the  case  may  be),  and 
shall  be  signed  by  all  the  petitioners. 

[Form  of  Petition.] 

IV.  The  following  form,  or  one  to  the  like  effect,  shall 
be  sufficient : 

IN  THE  SUPREME  COURT. 

"  The  Controverted  Elections  and  Corrupt  Practices  Pre- 
vention Act,  1875."     Election  of  a  member  for  the  House  of 
Assembly  for  (state  the  place)  holden  on  the 
day  of  A.  D. 

Dominion  of  Canada, 
Province  of  Nova  Scotia. 
To  wit. 

The  petition  of  A.  of  or  of  A.  of 

and  of  B.  of  (or  as  the  case  may  be)  whose 

names  are  subscribed, 

(1)  Your  petitioner  A  is  a  person,  (or  if  more  than  one 
say  your  petitioners  are  persons,)  who  at  the  above  election 
bad  a  right  to  vote,  or  was  a  candidate  at  such  election,  (as 
the  case  may  be.) 

(2)  Your  petitioner  (or  petitioners)  states  (or  state)  that 
the  election  was  holden  on  the  day  of  A.  D., 

when  A.  B.,  C.  D.,  and  E.  F,  were  candidates, 
and  the  returning  officer  has  returned  A.  B,  as  being  duly 
elected. 

(3)  Your  petitioner  says  (or  petitioners  say)  that  (here 
state  the  facts  and  grounds  on  which  petitioners  rdy),   * 

Wherefore  your  petitioner  prays  (or  petitioners  pray)  that 
it  may  be  determined  that  the  said  A.  B.  was  not  duly  elected 
or  returned,  and  that  the  election  was  void,  (or  that  the  said 
E.  F.  was  duly  elected,  and  o^ight  to  have  been  returned,  or  as 
the  case  may  be.) 

•       (Sgd.)  A 

(Sgd.)  B. 
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[Particalan.] 

V.  Evidence  need  not  be  stated  in  the  petition,  but  the 
Court  or  one  of  the  Judges  may  order  such  particulars  as  may 
be  necessary,  to  prevent  surprise  or  unnecessary  expense,  and 
to  ensure  a  fair  and  effectual  trial,  in  the  same  way  as  in 
ordinary  proceedings  in  the  Supreme  Court  of  this  Province, 
and  upon  such  terms  as  to  costs  and  otherwise  as  may  be 
ordered. 

[Lilts  of  ▼otes  objected  to.] 

VI.  When  a  petitioner  claims  the  seat  for  an  unsuccessful 
candidate,  alleging  that  he  had  a  majority  of  lawful  votes,  the 
party  complaining  of,  and  the  party  defending,  the  election  or 
return,  shall  each,  six  days  before  the  day  appointed  for  trial, 
deliver  to  the  Prothonotary  in  the  county  to  which  the  peti- 
tion relates,  and  also  at  the  address,  if  any,  given  by  the 
petitioner  and  respondent  (as  the  case  Tnay  he)  a  list  of  the 
votes  intended  to  be  objected  to,  and  of  the  heads  of  objec- 
tion to  each  such  vote,  and  the  Prothonotary  shall  allow 
inspection  and  office  copies  of  such  lists  to  all  parties  con- 
cerned ;  and  no  evidence  shall  be  given  again«}t  the  validity 
of  any  vote,  nor  upon  any  head  of  objection  not  specified  in 
the  list,  except  by  leave  of  the  Court  or  one  of  the  Judges, 
upon  such  terms  a^  to  amendment  of  the  list,  postponement  of 
the  enquiry  and  payment  of  costs,  or  otherwise,  as  may  be 
ordered. 

[Respondents  objeetions  to  Election.] 

VII.  When  a  respondent  in  a  petition  under  the  Act 
complaining  of  an  undue  return,  and  claiming  a  seat  for  some 
person,  intends  to  give  evidence  to  prove  that  the  election  of 
such  person  was  undue,  pursuant  to  the  Act,  such  respondent 
shall,  six  days  before  the  day  appointed  for  trial,  deliver  to 
the  Prothonotary,  and  also  at  the  address,  if  any,  given  by 
the  petitioner,  a  list  of  the  objections  to  the  election,  upon 
which  he  intends  to  rely.  And  the  Prothonotary  shall  allow 
inspection,  and  office  copies,  of  such  list  to  all  parties  con- 
ceraed ;  and  no  evidence  shall  be  given  by  a  respondent  of 
any  objection  to  the  election  not  specified  in  the  list,  except  ' 
by  leave  of  the  Court,  or  one  of  the  Judges,  upon  such  terms, 

as  to  amendment  of  the  list,  postponement  of  the  inquiry, 
and  payment  of  costs,  as  may  be  ordered. 
34 
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[Appointment  of  Agent.    Notice.] 

YIII.  With  the  petition,  petitioners  thall  leave  at  the 
office  of  the  Prothonotary  a  writing,  signed  by  them  or  on 
their  behalf,  giving  the  name. of  some  person  entitled  to  pra^ 
tice  as  an  attorney,  or  whom  they  authorise  to  act  as  their 
agent,  or  stating  that  they  act  for  themselves,  as  the  case  may 
be. 

IX.  Any.  person  returned  as  a  member  may,  at  any  time 
after  he  is  returned,  send  or  leave  at  the  office  of  the  Protho- 
notary, a  writing  signed  by  him  or  on  his  behalf,  appointing 
a  pei*son  entitled  to  practice  as  attorney  to  act  as  his  agent, 
in  case  there  should  be  a  petition  against  him,  or  stating  th&t 
he  intends  to  act  for  himself. 

[Register  of  nemee  of  Agents.] 

X.  The  Prothonotary  shall  keep  a  book  or  books  at  hb 
office,  in  which  he  shall  enter  all  addresses,  and  the  names  of 
agents,  given  under  either  of  the  preceding  rules,  which  book 
shall  be  open  to  inspection  by  any  person  during  office  hoars, 
without  payment  of  any  fee. 

[Cost  of  PubUoetion.] 

XI.  The  cost  of  publication  of  matter  required  to  be 
published  by  the  returning  officer  shall  be  paid  by  the  peti- 
tioner or  person  moving  in  the  matter,  and  shall  form  part  of 
the  general  costs  of  the  petition. 

[Sconrity.] 

XII.  The  deposit  of  money  by  way  of  security  for  pay- 
ment of  costs,  charges  and  expenses,  payable  by  the  petitioner, 
shall  be  made  by  payment  to  the  Prothonotary. 

[Claims  to  money  Deposite<l.] 

XIII.  All  claims  at  law  or  in  Equity  to  money  deposited, 
or  to  be  deposited,  for  payment  of  costs,  charges  and  expenses, 
payable  by  the  petitioners  pursuant  to  the  said  act,  shall  be 
dispo^d  of  by  the  Court,  or  order  of  one  of  the  Judges. 

[Disposal  of  money  Deposited.] 

XIV.  Money  so  deposited  shall,  if  and  when  the  same  is 
no  longer  needed  for  securing  payments  of  such  costs,  charges 
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and  expenses,  be  returned  or  otherwise  disposed  of,  as  justice 
may  require,  by  rule  of  the  Court,  or  order  of  one  of  the 
Jadges. 

XV.  Such  rule  or  order  may  be  made  after  such  notice 
c^  intention  to  apply,  and  proof  that  all  just  claims  have 
been  satisfied,  or  otherwise  sufficiently  provided  for,  as  the 
Court  or  one  of  the  Judges  may  require. 

XYI,  The  rule  or  order  may  direct  pajnnent,  either  to 
the  party  who  deposited  the  same,  or  to  any  person  entitled 
to  receive  the  same. 

XYII.  Upon  such  rule  or  order  being  made,  the  amount 
may  be  paid  by  the  Prothonotary. 

[ProtlwBotary'^  record  of  amounts  Depoiited.] 

XVIII.  The  Prothonotary  shall  keep  a  book,  open  to 
inspection  of  all  parties  concerned,  in  which  shall  be  entered 
from  time  to  time,  the  amount  and  the  petition  to  which  it  is 
applicable,  which  book  may  be  inspected  without  payment  of 
any  fee. 

lEleciioQ  List.] 

XIX  The  Prothonotary  shall  make  out  the  election  list. 
In  it  he  shall  insert  the  names  of  the  Agents  of  the  Petitioners 
and  respondent,  and  the  addresses  to  which  notices  may  be  sent, 
if  any.  The  list  may  be  inspected  at  the  office  of.  the  Pro- 
thonotary at  any  time  duiing  office  hours,  and  shall  be  put  up 
for  that  purpose  upon  a  notice,  appropriated  to  proceedings 
tinder  the  Act,  and  headed  *'  Controverted  Elections  and  Cor- 
rupt Practices  Prevention  Act,  1875." 

iTiUl    Notices  thereof.] 

XX.  The  time  and  place  of  trial  of  each  election  petition 
ahall  be  fixed  by  the  Judges  on  the  rota,  or  one  of  them,  and 
notice  thereof  shall  be  given  in  writing  by  the  Prothonotary, 
by  affixing  the  same  in  some  i!onspicuous  place  in  his  office, 
sending  one  copy  by  the  post  to  the  address  given  by  the 
petitioner,  another  to  the  address  given  by  thQ  respondent,  if 
any,  and  a  copy  by  post  to  the  sheriff,  fifteen  days  before  the 
day  appointed  for  the  trial.  The  sheriff  shall  forthwith  pub- 
lish the  same  in  the  County  by  causing  copies  thereof  to  be 
posted  up  in  the  most  public  places  therein. 
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XXI.  The  affixing  the  notice  .of  trial  at  the  office  of  the 
Prothonotary  shall  be  deemed  and  taken  to  be  notice,  in  the 
prescribed  manner,  within  the  meaning  of  the  Act,  and  such 
notice  shall  not  be  vitiated  by  any  miscarriage  of,  or  relating 
to  the  copy  or  copies  thereof  to  be  sent  as  already  directed. 

[Form  of  Notice  of  TrUL] 

XXII.  The  notice  of  trial  may  be  in  the  following  form  : 

"The  Conteoterted  Elections  and  Coerupt  Practices 
Prevention  Act,  1876." 

Election  Petition  of  (name  of  County). 

Take  notice  that  the  above  petition  will  be  tried  at 
on  the  day  of 

and  on  snch  other  subsequent  days  as  may  be  needful. 

Dated  the  day  of  A  D. 

By  order, 

A  B,  Pratkonotary. 

[Notice  to  Clerk  of  tbe  Peace.    Delivery  of  PoU  Booki.] 

XXIII.  Notice  of  the  time  and  place  of  the  trial  of  each 
election  petition  shall  be  transmitted  by  the  Prothonotary  to 
the  Clerk  of  the  Peace  of  the  County,  who  shall,  on  or  before 
the  day  fixed  for  the  trial,  deliver  or  cause  to  be  delirered  to 
the  Prothonotary,  the  poll  books,  for  which  he  shall,  if 
required,  give  a  receipt;  and  he  shall  safely  keep  the  said 
books  until  the  trial  is  over,  and  then  return  the  same  to  the 
said  Clerk  of  the  Peace. 

[Poetponemeni  of  TriaL| 

XXIV.  Any  one  of  the  Judges  may,  from  time  to  time, 
by  order  made  upon  the  application  of  a  party  to  the  Petition, 
or  by  notice,  in  such  form  as  the  Judge  may  direct  to  be  sent 
to  the  Sheriff,  postpone  the  commencement  of  the  trial  to 
such  day  fts  he  may  name,  and  such  notice,  when  received^ 
shall  be  forthwith  made  public  by  the  sheriff! 

[Adjournment  of  TriaL] 

XXV.  In  the  event  of  the  Judge  not  having  arrived  at 
the  time  appointed  for  the  trial,  or  to  which  it  is  postponed, 
the  commencement  thereof  shall,  {pso  facto,  stand  adjourned 
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to  the  ensuing  day,  and  so,  from  day  to  day,  until  the  arrival 
of  the  Judge. 

XXVI.  No  formal  adjournment  of  the  trial  shall  be  nec- 
cessary,  but  it  may  be  continued  from  day  to  day  until  the 
inquiry  is  concluded;  and,  in  the  event  of  the  Judge  who 
begins  the  trial  being  disabled  by  illness  or  otherwise,  it  may 
be  re-eommenced  and  concluded  by  any  other  of  the  Judges. 

[Special  Case.] 

XXVII.  The  application  to  state  a  special  case  may  be 
made  by  rule  in  the  Court  while  sitting,  or  by  a  summons 
before  one  of  the  Judges  upon  hearing  the  parties. 

£HMding  of  Papcri.] 

XXYIII.  All  affidavits  and  papers  in  any  matter,  in  the 
Court  may  be  entitled  as  follows  : 

IN    THE    ELECTION    COURT. 

''The  Controvebted  Elections  and  Corrupt  FRAcrncES 
Prevention  Act,  1875." 

Election  of  a  member  for  the  House  of  Assembly  for,  (the 
County.) 

Dominion  of  Canada,    n 

Province  of  Nova  Scotia,  L 

To  wit.         J 

[Compelling  attendiuioe  of  Witnetsei.] 

XXIX.  The  order  of  a  Judge  to  compel  the  attendance 
of  a  person  as  a  witness  may  be  in  the  following  form  : 

Court  for  the  trial  of  an  election  petition  for  the 
day  of 

To  A  B,  (deacrihe  the  person.) 

You  are  hereby  required  to  attend  before  the  above 
Court  at  on  the  day  of 

at  the  hour  of,  (or  forthwith,  as  ihe  case  may  he),  to  be 
examined  as  a  witness  in  the  matter  of  the  said  petition,  and 
to  attend  the  said  Court  until  your  examination  shall  have 
been  completed. 

As  witneas  my  hand, 

A  B, 
Judge  of  said  CouH. 
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[Commilniciit  for  Contempt.] 

XXX.  In  order  to  the  commitment  of  any  person  for 
contempt,  the  warrant  may  be  as  follows : 

At  a  Court  h  olden  on  at  for  the 

trial  of  an  election  petition  for  the,  (name  of  County),  hdort 
the  Honorable  one  of  the  Judges  pur- 

suant to  the  Controrerted  Elections  and  Corrupt  Practices 
Prevention  Act,  1875. 

Whereas,  A.  B.  has  this  day  been  guilty,  and  is  by  tbe 
said  Court  adjudged  to  be  guilty,  of  a  contempt  thereof.  The 
said  Court  does  therefore  sentence  the  wd  A  B  for  his  said 
contempt  to  be  imprisoned  in  the  gaol  for 

and  to  pay  to  our  Lady  the  Queen  a  fine  of  %  and 

to  be  further  imprisoned  in  the  said  gaol  until  the  said  fine  be 
paid,  or  until  he  be  discharged  by  the  said  Court  or  a  Jadge 
thereof.  And  the  Court  further  orders  that  the  sheriff  of  tbe 
paid  County  and  all  constables  and  officers  of  the  Peace  of 
any  county  or  place  where  the  said  A.  B.  may  be  found,  sball 
take  the  said  A.  B.  into  custody,  and  convey  him  to  the  said 
goal  and  there  deliver  him  into  the  custody  of  the  gaoler 
thereof  to  undergo  his  said  sentence.  And  the  Court  furtber 
orders  the  said  gaoler  to  receive  the  said  A.  B.  into  his  custody, 
and  that  he  shall  be  detained  in  the  said  gaol  in  pursuance  of 
the  said  sentence. 

Signed  day  of  A.D., 

[To  be  signed  by  the  Judge.] 

[Diraotion  and  Exeoation  of  Warranl] 

XXXI.  Such  warrant  may  be  made  out  and  directed  to 
the  sheriff,  or  other  person  having  the  execution  of  the  process 
of  the  Supreme  Court,  as  the  case  may  be,  and  to  all  consta- 
bles and  peace  officers  of  the  county  or  place  where  the  person 
adjudged  guilty  of  contempt  may  be  found,  and  such  waiTant 
shall  be  sufficient  without  further  particularity,  and  shall  and 
may  be  executed  by  the  person  or  persons  to  whom  it  is 
directed,  or  any  or  either  of  them. 

[Intorloentory  maiten.] 

XXXII.  All  interlocutory  questions  and  matters  shall  be 
heard  and  disposed  of  before  any  one  of  |;he  Judges,  who  sball 
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have  the  same  control  over  the  proceedings  under  "  The  Ck>n- 
troverted  Elections  and  Corrupt  Practices  Prevention  Act, 
1875/'  as  a  Judge  at  Chambers  in  the  ordinary  proceedings 
of  the  Supreme  Court,  and  such  questions  and  matters  may 
be  heard  and  disposed  of  by  any  one  of  the  Judges. 

[Withdrawal  of  Petition.] 

XXXIII.  Notice  of  an  application  for  leave  to  withdraw 
a  petition  shall  be  in  writing  signed  by  the  petitioners  or 
their  agent,  and  it  shall  state  the  ground  on  which  the  appli- 
cation is  intended  to  be  supported. 

The  following  form  shall  be  sufficient : 
"  The  Controverted  Elections  and  Corrupt  Practices  Pre- 
vention Act,  1875,"  (name  of  County). 

Petition  of  presented 

day  of 

The  petitioner  proposes  to  apply  to  withdraw  his  petition 
upon  the  following  grounds,  that  is  to  sslj, — 
(grounds)        and  prays  that  a  day  may  be  appointed  for 
hearing  his  application. 

Dated  this  day 

(Sgd.)  A.  R, 

Petitioner, 

XXXIV.  The  notice  of  application  for  leave  to  withdraw 
shall  be  left  at  the  office  of  the  Prothonotary. 

XXXV.  A  copy  of  such  notice  shall  be  given  by  the 
petitioner  to  the  respondent,  and  to  the  returning  officer,  who 
shall  make  it  public  in  the  county  to  which  it  relates  by 
causing  copies  thereof  to  be  posted  in  the  most  public  places 
therein,  and  a  copy  shall  be  forthwith  published  by  the  peti- 
tioner in  at  least  one  newspaper  published  or  circulating  in 
the  place,  if  any. 

The  following  form  of  such  notice  shall  be  sufficient : 

IN  THE  SUPREME  COURT. 

"The  Conteoverted  Elections  and  Corrupt  Practices 
Prevention  Act,  1875." 

In  the  election  petition  for  ,  in  which 

is  petitioner  and  respondent, 
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Notice  IS  hereby  given  that  the  above  petitioner  has,  on 
the  day  of  lodged  at  the  office 

of  the  Prothonotary  notice  of  an  application  to  withdraw  the 
petition,  of  which  notice  the  following  is  a  copy, — that  is  to 
say,  (set  out  the  notice) ;  and  take  notice  that  any  person  who 
might  have  been  a  petitioner  in  respect  of  the  said  election 
may,  within  five  days  after  publication  by  the  returning  offi- 
cer of  this  notice,  give  notice  in  writing  of  his  intention,  on 
the  hearing,  to  apply  for  leave  to  be  substituted  as  a  petitioner. 

(Sgd.) 

[Substituted  Petitioner.} 

XXXVI.  Any  person  who  might  have  been  a  petitioner 
in  respect  of  the  election  to  which  the  petition  relates  may, 
within  five  days  after  such  notice  published  by  the  returning 
officer,  give  notice  in  writing,  signed  by  him  or  on  his  behalf, 
to  the  Prothonotary,  of  his  intention  to  apply,  at  the  hearing, 
to  be  substituted  for  the  petitioner,  but  the  want  of  such 
notice  shall  not  defeat  such  application,  if,  in  fact,  made  at  the 
hearing. 

XXXVII.  The  time  and  place  for  hearing  the  application 
shall  be  fixed  by  one  of  the  Judges  and  whether  before  the 
Court  or  before  a  Judge  as  he  may  deem  advisable,  but  shall 
not  be  less  than  a  week  after  the  notice  of  the  intention  to 
apply  has  been  given  to  the  Prothonotary,  as  hereinbefore 
provided,  and  notice  of  the  time  and  place  appointed  for  the 
hearing  shall  be  given  to  such  person  or  persons,  if  any,  as 
shall  have  given  notice  to  the  Prothonotary  of  an  intention  to 
apply  to  be  substituted  as  petiUoners,  and  otherwise  in  such 
manner  and  at  such  time  as  the  Judge  directs. 

[AbRtement  of  Petition.    Application  to  be  Substituted.! 

XXXVIII.  Notice  of  abatement  of  a  petition  by  death 
of  the  petitioner  or  surviving  petitioner  shall  be  given  by  the 
party  or  person  interested  in  the  same  mannenas  notice  of  an 
application  to  withdraw  a  petition,  and  the  time  within  which 
application  may  be  made  to  the  Court  or  one  of  the  Judges, 
by  motion  or  summons  of  a  Judge,  to  be  substituted  as  a 
petitioner,  shall  be  one  calendar  month,  or  such  further  time 
as,  upon  consideration  of  any  special  circumstances,  the  Court 
or  a  Judge  may  allow. 
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[Notice  of  intention  not  to  oppose  Petition.] 
XXXIX.  The  manner  and  time  of  the  respondent  giving 
notice  to  the  Conrt  that  he  does  not  intend  to  oppose  the 
petition,  shall  be  by  leaving  notice  thereof,  in  writing,  at  the 
office  of  the  Prothonotary,  signed  by  the  respondent,  six  days 
before  the  day  appointed  for  the  trial,  exclusive  of  the  day  of 
leaving  such  notice. 

XL.  Upon  such  notice  being  left  at  the  office  of  the 
Prothonotary,  he  shall  forthwith  send  a  copy  thereof  by  the 
post  to  the  petitioner  or  his  agent,  and  to  the  sheriff,  who 
shall  cause  the  same  to  be  published  in  the  county. 

[Applioation  to  be  admitted  m  Respondent.] 

XLT.  The  time  for  applying  to  be  admitted  as  a  respond- 
ent in  either  of  the  events  mentioned  in  the  Act,  shall  be 
within  ten  days  after  such  notice  is  given  as  hereinbefore 
directed,  or  such  further  time  as  the  Court  or  one  of  the 
Judges  may  allow. 

[Notice  of  appointment  as  Agent.] 

XLII.  An  agent  employed  for  the  petitioner  or  respond- 
ent shall  forthwith  leave  written  notice  at  the  office  of  the 
Prothonotary  of  his  appointment  to  act  as  such  agent,  and 
service  <;f  notices  and  proceedings  upon  such  agent  shall  be 
sufficient  for  all  purposes. 

[Copies  of  proceedings  for  Judge.] 

XLIII.  At  the  time  appointed  for  the  trial  of  any  elec- 
tion petition  the  petitioner  shall  leave  with  the  Prothonotary, 
for  the  use  of  the  Judge  at  the  trial,  fairly  written  on  one  side 
of  the  paper  only,  a  copy  of  the  petition  and  of  all  the  pro- 
ceedings thereon,  which  show  the  several  matters  to  be 
tried, — including  the  particular  of  objections  on  either  side,  the 
correctness  of  which  copy,  in  so  far  as  the  proceedings*  are 
filed  with  the  Prothonotary,  shall  be  certified  by  him,  and  he 
shall  forthwith  transmit  the  same  to  the  Judge.  The  Judge 
may  allow  amendment  of  the  said  copy,  or  in  default  of  such 
copy  being  delivered,  the  Judge  may  refuse  to  try  the  petition 
or  may  allow  a  further  time  for  delivery  of  the  copy,  or  may 
adjourn  the  trial,  in  every  case  upon  such  terms,  as  to  costs  or 
otherwise,  as  the  Judge  shall  see  fit  to  impose. 
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[SabposBa.] 

XLIV.  Writs  of  subpcena  ad  teatijicavdum  and  duces 
tecuTTif  under  the  seal  of  the  Supreme  Court,  for  the  attend- 
ance of  witnesses  before  the  Court  for  the  trial  of  any  election 
petition,  may  be  issued  at  any  time  by  the  Prothonotary, 
which  writs  may  be  in  the  following  form  : 

IN  THE  SUPREME  COURT. 

*  SliBPGSNA. 

Dominion  of  Canada, 
Province  of  Nova  Scotia, 
To  wit. 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of 
Great  Brit{iin  and  Ireland,  Qiieen,  Defender  of  the  Faith: 
To— 

We  command  you  that,  all  excuses  being  laid  aside,  you 
and  every  one  of  you  be  and  appear  in  your  proper  persons 
before  our  Judge  assigned  to  try  the  election  petition  for 
the  County  of  on  the 

day  of  18     ,  by  o'clock 

in  the  noon  of  the  same  day,  and  so  fi-om  day  to. day, 

until  the  said  election  petition  shall  be  tried  or  otherwise 
disposed  of,"  to  testify  all  and  singular  you  or  either  of  you 
know  in  the  matter  of  the  said  election  petition,  depending 
in  our  Court,  wherein  is  petitioner,  and 

is  respondent,  on  the  part  of  the 

and  at  the  Court  for  the  trial  of  the  said  election  petition  for 
(County)  at  aforesaid,  to  be  tried  by  our  said 

Judge,  without  a  jury ;  and  also  that  you  bring  with  you  and 
produce  at  the  time  and  place  aforesaid  (deacHption  of  thing 
to  be  pi'oduced  in  the  ordinary  way.)  And  this  you  or  any 
of  yo.u  shall  ^y  no  means  omit,  under  the  penalty,  upon  each 
of  you,  of  four  hundred  dollai-s. 

Witness,  the  Honorable  ,  Chief  Justice, 

&c.,  at  the  day  of  A.  D.  18      . 

(Sgd.)"       AB, 

Prothonotary. 
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|Jadg«*t  Betiirn.J 

XLV.  After  the  trial  of  an  election  petition,  the  Judge 
shall  return  to  the  Prothonotary  at  Halifax  the  evidence  and 
proceedings  before  the  said  Judge  and  his  finding  on  the  said 
petition. 

[Appoistnent  of  Bepoiier.] 

XL VI.  The  Judge  may  appoint  a  suitable  person  to  take 
the  evidence  at  the  trial  before  hitn,  who  before  entering  upon 
his  duties  shall  be  sworn  to  the  faithful  performance  of  the 
same. 

[Formal  objections  not  to  PreraiL] 

XLVII.  No  proceeding  under  "The  Controverted  Elec- 
tions and  Corrupt  Practices  Prevention  Act,  1875,"  shall  be 
defeated  by  any  formal  objection. 

[Definition  of  termt  naed.] 

XLVIII.  Wherever  the  word  Judge  is  used  in  these  rules 
it  shall  be  held  to  mean  one  of  the  Judges  on  the  rota,  and 
wherever  the  word  Prothonotaigr  is  used  it  shall  be  held  to 
mean  the  Prothonotary  of  the  County  to  which  the  petition 
relates,  unless  otherwise  expressed^ 
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GENER^r,      RULES 


or  THi 


SUPREME     COURT, 


FOB   THE 


PROVINCE  OF  NOVA  SCOTIA, 


IN   RELAnON    TO 


OONTEOYERTED   ELECTIONS, 


VADB  IN  PUB8UANCE  OF  THE  PB0VI8I0NS  OF 


^'The  DoIninio^  Controverted  Elections  Act,  1874.'' 


[Presentation  of  Petition.] 

I.  The  presentation  of  an  election  petition  shall  be  made 
by  leaving  it  at  the  office  of  the  clerk  of  the  Election  Court 
who,  or  his  clerk,  shall,  (if  required)  give  a  receipt,  which 
may  be  in  the  following  form  : — 

Received  on  the  day  of  , 

at  the  office  of  the  clerk  of  the  Election  Court,  a  petition 
touching  the  election  of  A  6  a  member  for  , 

purporting  to  be  signed  by  (inaeH  the  names  of  the  petitioners,) 

C  D,  Clerk 

With  the  petition  shall  also  be  left  a  copy  thereof  for  the 
said  clerk  of  the  Election  Court  to  send  to  the  returning 
officer,  pursuant  to  section  8  of  the  act. 
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[Eesentials  of  Petition.] 

II.  An  election  petition  shall  contain  the  following 
statements : — 

(1)  It  shall  state  the  right  of  the  petitioner  to  petition 
within  section  7  of  the  act. 

(2)  It  shall  state  the  holding  and  result  of  the  election, 
and  shall  briefly  state  the  facts  and  grounds  relied  on  to 
sustain  the  prayer. 

[Regulations  as  to  form  of  Petition.] 

ITI.  The  petition  shall  be  divided  into  paragittphs,  each 
of  which,  as  nearly  as  may  be,  shall  be  confined  to  a  distinct 
portion  of  the  subject,  and  every  pamgraph  shall  be  numbered 
consecutively,  and  no  costs  shall  be  allowed  of  drawing  or 
copying  any  petition  not  substantially  in  compliance  with 
this  rule,  unless  otherwise  ordered  by  the  Court  or  one  of  the 
Election  Judges. 

[Prayer  of  Petition.] 

IV.  The  petition  shall  conclude  with  a  prayer,  as  for 
instance  that  some  specified  person  shall  be  declared  duly 
returned  or  elected,  or  that  the  election  shall  be  declared  void, 
or  that  a  return  may  be  enforced,  (as  the  case  may  be),  and 
shall  be  signed  by  all  the  petitioners. 

XForm  of  Petition.] 

V.  The  following  form,  or  one  to  the  like  effect,  shall  be 
sufficient : — 

IN  THE  ELECTION  COURT. 

"  The  Dominion  Controverted  Elections  Act,  1874.*'  Elec- 
tion of  a  member  for  the  House  of  Commons  for  (state  the 
place)  holden  on  the  day  of  A.D. 

Dominion  of  Canada,     >. 
Province  of  Nova  Scotia.  L 
To  wit.         j 

The  petition  of  A,  of  or  of  A,  of 

and  of  B,  of  or  (as  the  case  may  be)  whose  name^ 

are  subscribed. 
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(1)  Your  petitioner  A  is  a  person  (&r  if  more  than  one,  say 
your  petitioners  are  persons)  who  at  the  above  election  had  a 
right  to  vote,  or  was  a  candidate  at  such  election  (as  the  case 
may  he). 

(2)  Your  petitioner  {or  petitioners)  states  (or  state)  that 
the  election  was  holden  on  the  day  of  A.D., 

when  A  B,  C  D,  and  E  F  were  candidates,  and  the 
returning  oflScer  has  returned  A  B  as  being  duly  elected. 

(3)  Your  i^etitioner  says  (or  petitioners  say)  that  (here 
state  the  facts  and  grounds  on  uhixk  the  petitioners  rely). 

Wherefore  your  petitioner  prays  (or  petitioners  pray)  that 
it  may  be  detei-mined  that  the  said  A  B  was  not  duly  elected 
or  returned,  and  that  the  election  was  void,  (or  that  the  said 
E  F  was  duly  elected,  and  ought  to  have  been  returned,  or  as 
the  case  may  be). 

(Sgd.)  A. 

(Sgd.)  R 

tPartioulars.] 

VI.  Evidence  need  not  be  stated  in  the  petition,  but  the 
Court  or  one  of  the  Election  Judges,  may  order  such  particu- 
lars as  may  be  necessary,  to  prevent  surprise  or  unnecessary 
expense,  and  to  ensure  a  fair  and  effectual  trial,  in  the  same 
way  as  in  ordinary  proceedings,  in  the  Superior  Courts  of 
Common  Law,  and  upon  such  terms  as  to  casts  and  otherwise 
as  may  be  ordered. 

[Lists  of  Totes  objected  to.] 

YU.  When  a  petitioner  claims  the  seat  for  an  unsuccess- 
ful candidate,  alleging  that  he  had  a  majority  of  lawful  votes, 
the  party  complaining  of,  and  the  party  defending,  the  elec- 
tion or  return,  shall  each,  six  days  before  the  day  appointed 
for  trial,  deliver  to  the  clerk  of  the  Election  Court,  and  also 
at  the  address,  if  any,  given  by  the  petitioners  and  respondent 
(cm  the  case  may  be),  a  list  of  the  votes  intended  to  be  objected 
to,  and  of  the  heads  of  objection  to  each  such  vote,  and 
the  clerk  of  the  Election  Court  shall  allow  inspection,  and 
office  copies  of  such  lists,  to  all  parties  concerned ;  and  no 
evidjsnce  shall  be  given  against  the  validity  of  any  vote,  nor 
upon  any  head  of  objection,  not  specified  in  the  list,  except  by 
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leave  of  the  Court  or  one  of  the  Election  Judges,  upon  such 
terms  as  to  amendment  of  the  list,  postponement  of  the 
enquiry,  and  payment  of  cost«^,  or  otherwise,  as  may  be  ordered. 

[Respondent's  objections  to  election.] 

VIII.  When  a  respondent  in  a  petition  under  the  act  com- 
plaining of  an  undue  return,  and  claiming  a  seat  for  some 
peraon,  intends  to  give  evidence  to  prove  that  the  election  of 
such  person  was  undue,  pursuant  to  the  66th  section  of  the 
act,  such  respondent  i^hall,  six  days  before  theiday  appointed 
for  trial,  deliver  to  the  clerk  of  the  Election  Court,  and  also 
at  the  address,  if  any,  given  by  tho  petitioner,  a  list  of  the 
objections  to  the  election  upon  which  he  intends  to  rely.  And 
the  clerk  of  the  Election  Court  shall  allow  inspection  and 
oiEce  copies  of  such  list  to  all  parties  concemed;  and  no 
evidence  shall  be  given  by  a  respondent  of  any  objection  to 
the  election  not  specified  in  the  list,  except  by  leave  of  the 
Court  or  one  of  the  Election  Judges,  upon  such  terms,  as  to 
amendment  of  the  list,  postponement  of  the  enquiry,  and  pay- 
ment of  costs»  as  may  be  ordered. 

[Notice  of  appointment  of  Agent.] 

IX.  With  the  petition,  petitioners  shall  leave  at  the  office 
of  the  clerk  of  the  Election  Court  a  writing,  signed  by  them 
or  on  their  bealf,  giving  the  name  of  some  person  entitled  to 
practise  as  an  attorney,  or  whom  they  authorise  to  act  as  their 
agent,  or  stating  that  they  act  for  themselves,  as  the  case  may 
be,  and  in  either  case  giving  an  address,  within  the  City  of 
Halifax,  at  which  notices  addressed  to  them  may  be  left,  and 
if  no  such  writing  be  left,  or  address  given,  then  notice  of 
objection  to  the  recognizances,  and  all  other  notices  and  other 
proceedings,  may  be  given  by  sticking  up  the  same  at  the 
office  of  the  clerk  of  the  Election  Court. 

X.  Any  person  returned  as  a  member  may,  at  any  time 
after  he  is  returned,  send  or  leave  at  the  office  of  the  Clerk  of 
the  Election  Court,  a  writing  signed  by  him  or  on  his  behalf, 
'appointing  a  person  entitled  to  practise  as  an  attorney  to  act 
as  his  agent,  in  case  there  should  be  a  petition  against  him,  or 
fitating  that  he  intends  to  act  for  himself,  and  in  either  case, 
giving  an  addre-ss  within  the  City  of  Halifax,  at  which  notices 
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may  be  left,  and  in  default  of  such  writing  being  left  within 
a  week  after  service  of  the  petition,  notices  and  proceedings 
may  be  given  and  served  respectively  by  sticking  up  the  same 
at  the  office  of  the  clerk  of  the  Election  Court. 

[Register  of  Names  of  Agents.] 

XL  The  clerk  of  the  Election  Court  shall  kept  a  book  or 
books  at  his  office,  in  which  he  shall  enter  all  addresses,  and 
the  names  of  agents,  given  under  either  of  the  preceding  rules, 
which  book  sjjall  be  open  to  inspectioji,  by  any  person,  during 
office  hours,  without  payment  of  any  fee, 

[Costs  of  PublicatioD.] 

XII.  The  cost  of  publication  of  matter  required  to  be 
published  by  the  returning  officer,  shall  be  paid  by  the  peti- 
tioner or  person  moving  in  the  matter,  and  shall  form  part  of 
the  general  costs  of  the  petition. 

[Secarity.] 

XIII.  The  deposit  money  by  way  of  security  for  payment 
of  costs,  charges  and  expenses,  payable  by  the  petitioner,  shall 
be  made  by  payment  to  the  clerk  of  the  Election  Court,  in  the 
coin  or  notes  prescribed  by  the  act. 

[Claims  to  monej  Deposited.] 

XIV.  All  claims  at  law  or  in  equity  to  money  deposited, 
or  to  be  deposited,  for  payment  of  costs,  charges  and  expenses, 
payable  by  the  petitionei-s  pursuant  to  the  said  13th  rule, 
shall  be  disposed  of  by  the  Election  Court  or  one  of  the 
Election  Judges. 

[Disposal  of  money  deposited.] 

XV.  Money  so  deposited  shall,  if  and  when  the  same  is 
no  longer  needed  for  securing  payment  of  such  costs,  charges 
and  expenses,  be  returned  or  otherwise  disposed  of,  as  justice 
may  require,  by  rule  of  the  Election  Court  or  order  of  one  of 
the  Election  Judges. 

XVI.  Such  rule  or  order  may  be  made  after  such  notice 
of  intention  to  apply  and  proof,  that  all  just  claims  have  been 
satisfied,  or  otherwise  sufficiently  provided  for,  as  the  Court, 
or  one  of  the  Election  Judges  may  require. 
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XVII.  The  rule  or  order  may  direct  paj^rnent,  either  to 
tlic  party  who  deposited  the  same,  or  to  any  person  entitled 
to  receive  the  same. 

XVIIL  Upon  such  rule  or  order  being  made,  the  amount 
may  be  paid  by  the  clerk  of  the  Election  Court. 

[Amounts  to  be  entered  by  Clerk.] 

XIX.  The  clerk  of  the  Election  Court  shall  keep  a  book 
open  to  inspection  of  all  parties  concerned,  in  which  shall  be 
entered,  from  time  to  time,  the  amount  and  the  petition  to 
which  it  is  applicable,  which  book  may  be  inspected  without 
payment  of  any  fee. 

[Order  made  by  Clerk  for  payment  of  costs.] 

XX.  The  order  of  the  clerk  of  the  Election  Court  for 
payment  of  costs  shall  have  the  same  force  as  an  order  made 
by  one  of  the  Election  Judges,  and  may  be  made  a  rule  of  the 
Election  Court,  and  enforced  in  the  same  manner  as  a  Judge's 
order. 

[Election  List.] 

XXI.  The  clerk  of  the  Election  Court  shall  make  out  the 
election  list.  In  it  he  shall  insert  the  names  of  the  agents  of 
the  petitioners  and  respondent,  and  the  addresses  to  which 
notices  may  be  sent,  if  any.  The  list  may  be  inspected  at ' 
the  office  of  the  clerk  of  the  Election  Court  at  any  time 
during  oflSce  hours,  and  shall  be  put  up  for  that  purpose  upon 
a  notice  board,  appropriated  to  proceedings  under  the  act,  and 
headed  "  Dominion  Controverted  Elections  Act,  1874." 

[Time  and  place  of  trial.     Notice  thereof.] 

XXII.  The  time  and  place  of  trial  of  each  election  peti- 
tion shall  be  fixed  by  the  Judges  of  the  Election  Court,  and 
notice  thereof  shall  be  given  in  writing  by  the  clerk  of  the 
Election  Court,  by  affixing  the  same  in  some  conspicuous 
place  in  his  office,  sending  one  copy  by  the  post  to  the  address 
given  by  the  petitioner,  another  to  the  address  given  by  the 
respondent,  if  any,  and  a  copy  by  the  post  to  the  sheriff, 
fifteen  days  before  the  day  appointed  for  the  trial.  The 
sheriff  shall  forthwith  publish  the  same  in  the  electoral  divi- 
sion, by  causing  copies  thereof  to  be  posted  up  in  the  most . 
public  places  therein. 

35 
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XXIII.  The  affixing  the  notice  of  trial  at  the  office  of  the 
clerk  of  the  Election  Court  shall  be  deemed  and  taken  to  be 
notice,  in  the  prescribed  manner,  within  the  meaning  of  the 
act,  and  such  notice  shall  not  be  vitiated  by  any  miscarriage 
of,  or  relating  to,  the  copy  or  copies  thereof  to  be  sent  as 
already  directed. 

[Form  of  notice  of  Trial] 

XXIV.  The  notice  of  trial  may  be  in  the  following  form : 

"The  Domi^^ion  Controverted  Elections  Act,  1874." 
Election  petition  of  (name  the  electoral  division). 
Take  notice  that  the  above  petition  will  be  tried  at 
on  the  day  of  , 

and  on  such  other  subsequent  days  as  may  be  needful. 

Dated  the  day  of  A.D. 

By  order, 

AB, 
Clerk  of  the  Election  Court. 

[^oiiot  to  Clerk  of  the  Croim.    Ddirery  of   Poll  Books.] 

XXV.  Notice  of  the  time  and  place  of  the  trial  of  such 
election  petition  shall  be  transmitted  by  the  clerk  to  the  Clerk 
of  the  Crown  in  Chancery  for  the  Dominion  of  Canada,  who 
shall,  on  or  before  the  day  fixed  for  the  trial,  deliver  or  cause 
to  be  delivered,  to  the  registrar  of  the  Judge  who  is  to  try  the 
petition,  or  his  deputy,  the  poll  books,  for  which  the  registrar 
or  his  deputy  shall,  if  required,  give  a  receipt;  and  the 
registrar  or  his  deputy  shall  safely  keep  the  said  books  until 
the  trial  is  over,  and  then  return  the  same  to  the  said  derk 
of  the  Crown  in  Chancery. 

[Poeiponefnent  of  Trinl.] 

XXVI.  Any  one  of  the  Election  Judges  may,  from  time 
to  time,  by  order  made  upon  the  application  of  a  party  to  the 
petition,  or  by  notice,  in  such  form  as  the  Judge  may  direct, 
to  be  sent  to  the  sheriff,  postpone  the  commencement  of  the 

trial  to  such  day  as  he  may  name,  and  such  notice  when  | 

received  shall  be  forthwith  made  public  by  the  sheriff.  I 
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[Adjonnimrat  of  TriaL] 

XXYIL  In  the  event  of  the  Judge  not  having  arrived  at 
the  time  appointed  for  the  trial,  or  to  which  it  is  postponed, 
the  commencement  thereof  shall,  ipso  facto,  stand  adjourned 
to  the  ensuing  day,  and  so,  from  day  to  day,  until  the  arrival 
of  the  Judge.  * 

XXVIII.  No  formal  adjournment  of  the  trial  shall  be 
necessary,  but  it  may  be  continued  from  day  to  day  until  the 
inquiry  is  concluded;  and  in  the  event  of  the  Judge  who 
begins  the  trial  being  disabled  by  illness  or  otherwise,  it  may 
be  recommenced  and  concluded  by  any  other  of  the  Election 
Judges. 

[SpeeUl  CMe.] 

XXIX.  The  application  to  state  a  special  case  may  be 
made  by  rule  in  the  Election  Court  while  sitting,  or  by  a 
summons  before  one  of  the  Election  Judges  upon  hearing  the 
|)arties. 

[Qeftding  of  PApen.] 

XXX.  All  affidavits  and  papers  in  any  matter  in  the 
Election  Court,  or  in  any  Court  for  the  trial  of  an  election 
petition,  may  be  entitled  as  follows : — 

IN  THE  ELECTION  COURT, 

**  The  DoifiNiON  Controverted  Elections  Act,  1874." 

Election  of  a  member  for  the  House  of  Commons  for  (the 
electoral  division). 

Dominion  of  Canada, 
Province  of  Nova  Scotia. 
To  wit 


} 


[Kcgutrsr  of  Ootiri.| 

XXXI.  An  officer  shall  be  appointed  at  each  Court  for 
the  trial  of  an  election  petition,  who  shall  attend  at  the  trial, 
in  like  manner,  as '  the  prothonotary  of  the  Supreme  Court, 
and  such  officer  shall  be  called  the  registrar  of  that  Court, 
and  shall  by  himself,  or,  if  necessary,  a  sufficient  deputy,  per- 
form all  the  functions  incident  to  the  officer  of  a  court  of 
record,  and  such  other  duties  as  may  be  prescribed  to  him. 
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[Compelling  atfcendahce  of  Witnesses.] 

XXXII.  The  order  of  a  Judge  to  compel  the  attendance 
of  a  person  as  a  witness  may  be  in  the  following  form  : — 
Court  for  the  trial  of  an  election  petition  for  (aa  in  section 

SO)  the  day  of     4 

To  A  B,  {describe  the  person)  : 

You  are  hereby  requested  to  attend  before  the  above 
Court  at  on  the  day  of  at  the 

hour  of  ((yr  foHhwith  as  the  case  may  be),  to  be  examined  as  a 
witness  in  the  matter  of  the  said  petition,  and  to  attend  the 
said  Court  until  your  examination  shall  have  been  completed. 

As  witness  my  hand, 

AB, 

Judge  of  said  Court 

[Warrant  of  Commitment.! 

XXXIII.  In  order  to  the  commitment  of  any  person  for 
contempt,  the  warrant  may  be  as  follows : — 

At  a  Court  holden  on  at  for  the 

trial  of  an  election  petition  for  the  {name  of  electoral  division), 
before  the  Honorable  one  of  the  Election 

Judges,  pursuant  to  the  Dominion  Controverted  Elections  Act, 
1874. 

Whereas,  A  B  has  this  day  been  guilty,  and  is  by  the  said 
Court  adjudged  to  be  guilty,  of  a  contempt  thereof.  The  said 
Court  does,  therefore,  sentence  the  said  A  B,  for  his  said  con- 
tempt, to  be  imprisoned  in  the  gaol  for  , 
and  to  pay  to  our  Lady  the  Queen  a  fine  of  $  and 
to  be  further  imprisoned  in  the  said  gaol  until  the  said  fine 
be  paid,  or  until  ho  be  discharged  by  the  said  Court  or  a  Judge 
thereof.  And  the  Court  further  orders  that  the  eheriflf  of  the 
said  county  {or  as  i/ie  case  may  be\  and  all  constables  and 
officers  of  the  peace  of  any  county  or  place  where  the  said 
A  B  may  be  found,  shall  take  the  said  A  B  into  cBstody,  and 
convey  him  to  the  said  gaol,  and  there  deliver  him  into 
custody  of  the  gaoler  thereof  to  undergo  his  said  sentence. 
And  the  Court  further  orders  the  said  gaoler  to  receive  the 
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«aid  A  B  into  his  custody,  and  that  he  shall  be  detained  in 
the  said  gaol  in  pursuance  of  the  said  sentence. 

Signed  the  day  of  A.D. 

[To  be  signed  by  the  Judge.] 

tl^rection  and  EKecution  of  Warrant.] 

XXXIV.  Such  warrant  may  be  made  out  and  directed  to 
the  Sheriff,  or  other  person,  having  the  execution  of  the  pro- 
cess of  the  Supreme  Court,  as  the  case  may  be,  and  to  all 
constables,  and  peace  officers  of  the  county,  or  place,  where 
the  person  adjudged  guilty  of  contempt  may  be  found,  and 
such  warrant  shall  be  sufficient  without  further  particularity, 
and  shall  and  may  be  executed  by  the  person  or  persons  to 
whom  it  is  directed,  or  any  or  either  of  them. 

[Interlocutory  matters.] 

XXXV.  All  interlocutory  questions  and  matters  shall  be 
heard  and  disposed  of  before  any  of  the  Election  Judges,  who 
shall  have  the  same  control  over  the  proceedings  under  "  The 
Dominion  Controverted  Elections  Act,  1 874,"  as  a  Judge  at 
Chambers  in  the  ordinary  proceedings  of  the  Supreme  Court, 
and  such  questions  and  matters  may  be  heard  and  disposed  of 
by  any  one  of  the  Election  Judges. 

[Withdrawing  Petition.] 

XXX VL  Notice  of  an  application  for  leave  to  withdraw 
a  petition  shall  be  in  writing  signed  by  the  petitioners  or 
their  agent,  and  it  shall  state  the  ground  on  which  the  appli- 
cation IS  intended  to  be  supported. 

The  following  form  shall  be  sufficient : — 
"The  Dominion  Controverte<l  Elections  Aci,  1874,"  (name  of 
electoral  division). 

Petition  of  presented 

day  of 

The  petitioner  proposes  to  apply  to  withdraw  his  petition 
upon  the  following  grounds  that  is  to  say, — 

(Orcunds),  and  prays  that  a  day  may  be  appointed  for 
hearing  his  application.. 

Dated  this  day  of 

(Sgd.)  A  B,  Petitioner. 
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XXXVII.  The  notice  of  application  for  leave  to  with- 
draw shall  be  left  at  the  office  of  the  clerk  of  the  ElectioD 
Court. 

[SenriM  and  form  of  Notice.] 

XXXVIII.  A  copy  of  such  jiotice  shall  be  given  by  the 
petitioner  to  the  respondent,  and  to  the  returning  officer,  who 
shall  make  it  public  in  the  electoral  division  to  which  it 
relates,  by  causing  copies  thereof  to  be  posted  in  the  most 
public  places  therein,  and  a  copy  shall  be  forthwith  published 
by  the  petitioner  in  at  least  one  newspaper  published  or  circu- 
lating in  the  place,  if  any. 

The  following  form  of  such  notice  shall  be  sufficient : — 
IN  THE  ELECTION  COURT. 

"The  Dominion  Controvkrted  Elections  Act,  1874." 

In  the  election  petition  for  in  which  is 

petitioner,  and  respondent. 

Notice  is  hereby  given  that  the  above  petitioner  has,  on 
the  day  of  lodged  at  the  office  of 

the  clerk  of  the  Election  Court,  notice  of  an  application  to 
withdraw  the  petition,  of  which  notice  the  following  is  a  copy, 
that  is  to  say,  {set  out  the  notice) ;  and  take  notice  that,  by 
the  rule  made  by  the  Judges,  any  person  who  might  have 
been  a  petitioner  in  respect  of  the  said  election,  may  within 
five  days  after  publication  by  the  returning  officer  of  this 
notice,  give  notice  in  writing  of  his  intention,  on  the  hearing, 
to  apply  for  leave  to  be  substituted  as  a  petitioner. 

(Signed.) 

[Subttitnted  Petitioner.] 

XXXIX.  Any  person  who  might  have  been  a  petitioner 
in  respect  of  the  election  to  which  the  petition  relates,  may, 
within  five  days  after  such  notice  is  published  by  the 
returning  officer,  give  notice  in  writing,  signed  by  him  or  on 
his  behalf,  to  the  clerk  of  the  Election  Court,  of  his  intention 
to  apply,  at  the  hearing,  to  be  substituted  for  the  petitioner, 
but  the  want  of  such  notice  shall  not  defeat  such  application, 
if,  in  fact,  made  at  the  hearing. 
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[HMriag  of  appUeaHott.     Notice.] 

XL.  The  time  and  place  for  hearing  the  application  shall 
be  iixed  by  one  of  the  Election  Jadgcs,  and  whether  before 
the  Election  Court  or  before  a  Judge,  as  he  may  deem  advis- 
able, but  shall  not  be  less  than  a  week  after  the  notice  of  the 
intention  to  apply  has  been  given  to  the  clerk,  as  hereinbefore 
provided,  and  notice  of  the  time  and  place  appointed  for  the 
hearing  shall  be  given  to  such  person  or  persons,  if  any,  as 
shall  have  given  notice  to  the  clerk  of  an  intention  to  apply 
to  be  substituted  as  petitioners,  and  otherwise  in  such  manner 
and  at  such  time  as  the  Judge  directs. 

[Abatemeot  of  Patifcion.    Notioe.    Applieatioa  to  be  lubititnted.] 

XLI.  Notice  of  abatement  of  a  petition,  by  death  of  the 
petitioner  or  surviving  petitioner,  under  section  56  of  the  said 
act,  shall  be  given  by  the  party  or  person  interested,  in  the 
same  manner  as  notice  of  application  to  withdraw  a  petition ; 
and  the  time  within  which  application  may  be  made  to  the 
Court,  or  one  of  the  Election  Judges,  by  motion  or  summons 
of  a  Judge,  to  be  substituted  as  a  petitioner,  shall  be  one 
calendar  month,  or  such  further  time  as,  upon  consideration 
of  any  special  circumstances,  the  court  or  a  Judge  may  allow. 

[Notice  of  intention  not  to  oppose.] 

XLIL  The  manner  and  time  of  the  respondent  giving 
notice  to  the  Court  that  he  does  not  intend  to  oppose  the 
petition,  shall  be  by  leaving  notice  thereof  in  writing  at  the 
office  of  the  clerk  of  the  Election  Court,  signed  by  the 
respondent,  six  days  before  the  day  appointed  for  the  trial, 
exclusive  of  the  day  of  leaving  such  notice. 

XLIII.  Upon  such  notice  being  left  at  the  office  of  the 
clerk,  he  shall  forthwith  send  a  copy  thereof  by  the  post  to 
the  petitioner  or  his  agent,  and  to  the  sheriff,  who  shall  cause 
the  same  to  be  published,  in  the  electoral  division. 

[Sabttitnted   Respondent.] 

XLIV.  The  time  for  applying  to  be  admitted  as  a 
respondent,  in  either  of  the  events  mentioned  in  the  57th 
section  of  the  act,  shall  be  within  ten  days  after  such  notice 
is  ^ven  as  hereinbefore  directed,  or  such  further  time  as  the 
Court  or  one  of  the  Election  Judges  may  allow. 
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[Notice  of  iippoinimeDt  as  Agent.] 

XLV.  An  agent  employed  for  the  petitioner  or  respondent 
shall  forthwith  leave  written  notice  at  the  office  of  the  clerk 
of  the  Election  Court  of  his  appointment  to  act  as  such  agent, 
and  service  of  notice  and  proceedings  upon  such  agent  shall 
be  sufficient  for  all  purposes. 

[Copy  of  proceedings  for  Judge.] 

XLVI.  At  the  time  appointed  for  the  trial  of  any  election 
petition,  the  petitioner  shall  leave  with  the  registrar,  for  the 
use  of  the  Judge  at  the  trial,  fairly  written  on  one  side 
of  the  paper  only,  a  copy  of  the  petition,  and  of  all  the 
proceedings  thereon,  which  show  the  several  matters  to 
be  tried, —  including  the  particulars  of  objections  on  either 
side ;  the  correctness  of  which  copy,  in  so  far  as  the 
proceedings  are  filed  with  the  clerk  of  the  Election  Court, 
shall  be  certified  by  the  said  clerk.  The  Judge  may  allow 
amendment  of  the  said  copy,  or,  in  default  of  such  copy  being 
delivered,  the  Judge  may  refuse  to  try  the  petition,  or  may 
allow  a  further  time  for  delivery  of  the  copy,  or  may  adjourn 
the  trial,  in  every  case  upon  such  terms,  as  to  costs  or  other- 
wise, as  the  Judge  shall  see  fit  to  impose. 

[SnbpoeDR.] 

XLVII.  Writs  of  svhp(j&na  ad  testificandum  and  duces 
tccuvi,  under  the  seal  of  the  Election  Court,  for  the  attendance 
of  witnesses  before  the  Election  Court,  or  before  the  Court 
for  the  trial  of  any  election  petition,  may  be  issued  at  any 
time  by  the  clerk  of  the  Election  Court,  which  writs  may  be 
in  the  following  form  : — 

IN   THE  ELECTION  COURT. 

SUBPCENA. 
Dominion  of  Canada. 
Province 


of  Nova  Scotia,  L 
To  wit.         J 


Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Qiicen,  Defender  of  the  Fajith: 

To— 

We  command  you  that,  all  excuses  being  laid  aside,  you 
and  every  of  you,  be  and  appear  in  your  proper  persons  before 
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our  Election  Judge,  assigned  to  try  the  election  petition  for 
{district)  at  in  the  county  of 

on  the  day  of  ]88 

by  o'clock  in  the  noon  of  the  same  day, 

and  so  from  day  to  day,  until  the  said  election  petition  shall 
be  tried,  or  otherwise  disposed  of,  to  testify  all  and  singular 
you  or  either  of  you  know  in  the  matter  of  the  said  election 
petition,  depending  in  our  Election  Court  at  Halifax,  wherein 
is  petitioner,  and  is  respondent 

<Jn  the  part  of  the  and  at  the  Court  for  the  trial 

of  the  said  election  petition  for  {district)  at 
aforesaid,  to  be  tried  by  our  said  Election  Judge  without  a 
jury ;  and  also  that  you  bring  with  you  and  produce  at  the 
time  and  place  aforesaid  {description  of  thing  to  he  produced 
in  the  ordinary  way),  {or  before  our  said  Election  Court  for 
the  Province  of  Nova  Scotiay  at  Halifax,)  on  the 
day  of  188     by  o'clock  in  the 

of  the  same  day,  to  testify  all  and  singular  those  things, 
which  you  or  either  of  yOu  know  in  the  matter  of  an  election 
petition  depending  in  our  said  Court  at  Halifax,  {describing 
the  petition  as  above,  or  either  the  matter  in  which  the  witness 
is  called,  as  the  case  nuty  be,)  and  also  that  you  bring  with 
you  and  produce  at  the  time  and  place  aforesaid  {description 
of  that  which  is  to  be  produced).  And  this  you  or  any  of  you 
shall  by  no  means  omit,  under  the  penalty,  upon  each  of  you, 
of  four  hundred  dollars, 

Witness,  at  Halifax,  the 

day  of  188 

(Sgd.)  A  B, 

•  Clerk  of  Election  Court 

[Return  made  by  Judge] 

XLVIII.  After  the  trial  of  an  election  petition  the  Judge 
shall  return  to  the  clerk  of  the  Election  Court  the  evidence 
and  proceedings  before  the  said  Judge,  and  his  finding  on  the 
said  petition. 

•  [Formal  objections  not  to  prevail.] 

XLIX.  No  proceeding  under  "  The  Dominion  Contro- 
verted Elections  Act,  1874,"  shall  be  defeated  by  any  formal 
objection. 
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[Pttblioation  of  Rnlei.] 

L.  Any  rule  made,  or  to  be  made,  in  pursuance  of  the 
Act,  shall  be  published  by  a  copy  thereof  being  posted  in  the 
office  of  the  clerk  of  the  Election  Court. 

Dated  at  Halifax,  the  11th  day  of  March,  A.D.,  1875. 

W.  YOUNQ, 

W.  F.  DesBarres, 

L.   M.   WiLKINS, 
J.   McCULLY, 

H.  McDonald, 
H,  W.  Smith. 


NOTE. 


These  rules  are  now  undergoing  revision  and  the  following 
changes  are  in  contemplation  and  will  probably  be  adopted 
before  this  work  is  published  : 

1.  Wherever  the  words  "Election  Court,"  "Election 
Judge,"  or  "  Election  Judges  "  are  used,  strike  out  the  word 
"  Election." 

2.  In  rule  VI.  for  the  words  "  Superior  CSourts  of  Com- 
mon Law,"  substitute  the  words  "  Supreme  Court." 

3.  In  rule  V.,  rule  XXX.,  rule  XXXVIII.  and  rule  XLVIL, 
for  the  words  "  Ln  the  Election  Court,"  substitute  the 
words  "  In  the  Supreme  Court." 

4.  In  the  teste  of  the  subpoena  (p.  553)  insert  the  words 
"  the  Honorable  James  McDonald." 

It  is  also  in  contemplation  to  add  a  rule  providing  for 
the  employment  of  a  short-hand  Reporter. 
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SPECIAL    NOTICE. 


In  the  appendix  to  this  volume  will.be  found  the  Eules  prescribed 
for  the  trial  of  Election  Petitions, — Local  and  Dominion, — as  in  force 
in  June,  1882.  The  rules  applicable  t«  Local  elections  remain 
unchanged  but  new  rules  for  the  trial  of  petitions  relating  to  the 
Dominion  elections  were  adopted  July  15th,  1882.  The  changes 
made  are  substantially  as  foreshadowed  in  the  note  at  the  end  of  the 
appendix,  but  in  order  to  be  exactly  right  the  following  corrections 
should  be  made,  which  include  those  indicated  in  the  note  above 
referred  to  : 

1.  Wherever  the  words  "  Election  Court,"  "  Election  Judge,"  or 
"  Election  Judges"  are  used,  strike  out  the  word  "  Election." 

2.  In  rule  L,  line  2,  after  the  words  "  office  of  the,"  insert  the 
words  "  Prothonotary  at  Halifax,  who  shall  be." 

3.  In  rule  Y.,  rule  XXX.,  rule  XXXVIIL  and  rule  XLVIL  for 
the  w©rds  "  In  the  Election  Court  "  substitute  the  words  "  Ix 
THE  Supreme  Court." 

4.  In  rule  YL,  line  5,  for  the  words  "  Superior  Courts  of  Com- 
mon Law,"  substitute  the  words  **  Supreme  Court." 

5.  In  rule  XXIL,  line  2,  after  the  word  "Court,"  insert  the 
words  "  ov  the  Judge  who  is  to  try  the  same." 

6.  In  rule  XXYIIL,  line  1,  after  the  word  "the"  insert  the 
words  "  Court  for  the."  For  the  word  "  it "  in  line  2,  substitute  the 
words  "  the  trial." 

7.  In  rule  XXIX.  for  the  words  "  by  rule  "  substitute  the  wonls 
"  a  rule." 

8.  In  rule  XXX.,  line  1,  after  the  word  "  any  "  insert  the  wor^l 
"  election." 

9.  In  rule  XXXL,  Kne  1,  for  the  word  "at"  substitute  the 
word  "  for." 

10.  In  rule  XXXIL,  for  the  words  in  italics  " as  in  section  SO" 
substitute  the  words  "  the  name  of  the  Electoral  Division"  For  the 
word  "  requested  "  in  line  6,  substitute  the  word  "  required." 

11.  In  rule  XXXIIL,  for  the  words  in  italics  "  najne  of  electoral 
division,"  substitute  the  words  " here  name  the  electoral  division" 

12.  In  rule  XXXIV.,  line  3,  strike  out  the  words  "as  the  case 
may  be." 

13.  In  the  teste  of  the  subpoena,  (p.  553),  insert  the  words 
"  the  Honorable  James  McDonald." 

14.  Add  the  following  rule, 

LL 
All  rules  heretofore  in  force  for  the  trial  of  Controverted  Elections 
of  members  of  the  House  of  Commons  are  hereby  revoked. 
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ABANDONMENT    OF   DISTRESS. 

See  Distress  for  Rent,  Abandonment  of. 

ABSCONDING   DEBTOR   PROCESS. 

The  attorney  of  A,  B  &  C  on  the  1 6th  July  took  ont  writs  of  attach- 
meut  which  were  levied  on  property  of  the  delfcndants  in  Halifax  County 
on  July  17th,  and  on  July  19th  heiasued  a  writ  of  attachment  at  the 
suit  of  D,  which  was  forwarded  with  the  other  three  writs  on  the  same 
day  to  the  sheriff  of  Hants,  where  they  were  levied  on  defendants' 
property  there.  On  July  1 7th  a  writ  was  issued  at  the  suit  of  E  and 
levied  on  the  Halifax  property  on  the  same  day  but  subsequently  to  the 
levies  at  the  suit  of  A,  B  &  C,  and  on  the  19th  July  a  writ  was  issued 
and  levied  on  tho  Halifax  property  at  the  suit  of  F. 

Beidf  reversing  the  decision  of  Vodmo,  C.  J.,  who  had  confirmed  the 
report  of  the  Master,  that  the  projKirty  levied  on  in  Hants  had  been 
ri<;htly  appropriated  in  the  iirst  place  tu  the  payment  of  D's  claim  and 
the  balance  to  the  claims  of  A,  B  &  C. 

He/d  also,  that  an  appeal  from  the  order  of  Young,  C.  J.,  having 
been  refused,  a  motion  to  rescind  it  could  be  resorted  to. 
In  re  Cameron's  Circus    248 

ACCORD  AND   SATISFACTION. 

Plaintift  brought  action  for  S84.33  for  work  done,  &c ,  for  defendant, 
to  which  defendant  pleaded  payment  after  action  brought.  It  appeared 
in  proof  that  while  plaintiff  was  in  prison  on  a  charge  the  nature  of 
which  was  not  disclosed,  defendant  obtained  from  him  a  written  acknow- 
ledgment, as  follows :  "  This  day  I  have  settled  all  matters  of  account 
and  the  suit  brought  against  me  by  Johp  McCabe  for  $84.33."  (Sgd.) 
•*  F.  H.  McNntt'"  The  signing  of  this  was  followed  by  the  payment  of 
fifty  cents  by  defendant  to  plaintiff,  which  the  Conntjr  Court  Judge 
held  to  he  sufficient  under  the  plea.  Tet  he  gave  the  plaintiff  judgment 
for  ten  cents  to  enable  him  to  tax  summary  costs. 

The  Court  set  the  judgment  aside  and  remitted  the  case  tp  the  County 
Court. 
McNuU  y,  McCabe  372 

ACCOUNTANT    GENERAL. 

See  Regula  Generalis 522 

ADMINISTRATION  BOND,  Action  on. 

See  Equitable  Defense. 

ADMISSION  TO  THE  BAR. 

See  SpEciAt  Session. 
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ADMISSIONS,  EviDExCE  oA 

Plaintiif  broQght  an  action  of  trespass,  cliuming  to  ht  entitled  to  the 
locus  aoder  a  deed  from  the  Inland  and  River  Navigation  Companj  in 
1870.  Defendant  claimed  to  be  entitled  under  a  deed  from  the  exiscn- 
tors  of  one  Stanford,  who  had  acquired  a  possessory  title  by  more  than 
twenty  years'  pessession.  To  meet  this  plaintiff  gave  evidence,  which 
was  objected  to,  of  admissions  by  Stanford  that  he  held  the  land  under  , 
a  Bub-lease  from  lessees  of  the  Sfhnbenacadie  Canal  Co ,  who  then  owrjed 
the  kind,  but  no  lease  was  produced,  and  no  such  lease  had  ever 
been  recorded.  The  Court,  having  power  under  the  rule  to  draw  infer- 
ences of  fact  as  a  jury,  concluded  that  the  plaintiff's  ('ocnmentary  title 
did  not  include  the  locus,  and,  even  if  it  dia,  that  the  possessory  title  of 
defendant'])  grantor  could  not  be  affected  by  the  alleged  admissions  of 
Stanford,  the  lease  n«t  having:  been  produced,  and  no  satisfactory  reasons 
being  given  for  its  non-production. 

Q.    Whether  the  evidence  of  the  alleged  admissions  was  admissible. 
Fairbanks  v.  Kuhn . « , » » 14* 

ADVERSE  POSSESSION. 

See  Partitiok,  Suit  ton, 

AGENCY. 

See  LiBBL. 

AMENDMENT  AFTER  TRIAL  AND  APPEAL 

See  Pbacticb. 


■  OF  GROUNDS   OF    APPEAL. 

<9R  PRACTICB. 

■  ■■       ■    OF  PLEAS   AFTER  JUDGMENT   ON   DKMURR£R. 

See  Pbacticb% 

APPEALS  FROM  COUNTY  COURT. 

1.  '  The  Oeunty  Court  Judge  gtanced  an  appeal  under  secdoo  Uof  chap. 
9,  Acts  of  1878,  in  a  cause  originally  brought  in  the  Mafrfstratea'  Court. 
The  appeal  was  taken  in  May,  1879,sub8Minently  to  the  statute  of  that 
year  enabling  the  County  Court  Judges  to  grant  appeals  in  all  cases. 

Held,  that  the  Judge  had  power  to  grant  the  appeal. 
Thonuuv.  Baif 135 

2.  Appeal  from  the  Cennty  Court  dismissed,  where  the  rule  for  appeal 
was  m  these  terms :  "  I  do  order  that  the  judgment  be  set  aside  on  the 
following  grounds,  &c.,  Ac.,  unless  caube  to  the  contrary  be  shown 
before  the  Supreme  Court  at  Halifax  within  the  first  four  days  of  tb« 
ensuing  December  term." 

Dennison  v.  Jack » 170 

3.  Judgment  of  County  reversed  on  the  weight  of  evidence  uoder  County 
Court  Consolidation  Act  of  1880. 

Murphg  V.  Romo 175 

4.  The  Court  declined  to  entertBin  an  appeal  from  the  County  Court 
in  a  cause  originating  in  the  Magistrates'  Court,  where  the  rule  for 
appeal  was  taken  upon  filing  security,  and  not  '*  granted  "  by  the  Judge 
within  the  meaning  of  sec  8  of  cap.  SO,  1879. 

Matkeson '^.  McLean    •••••» »•»....* ••«..«•  176 
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6.   No  one  appearing  for  appellant,  defendant,  plaintiff*B  couumI  was 
directed  to  argae  the  case  on  behalf  of  respondent. 

Chipman  Y.  Gavazu  et  td 181 

See  also  Pbact.cb,  Amendment  of  grounds  of  appeal. 

APPEAL  FROM  JUDGE  AT  CHAMBERS. 

Section  6  of  chapter  94,  R.  S.,  driving  an  appeal  from  the  decisions 
and  judgments  of  a  Judge  at  chambers,  does  not  applj  to  an  order  in 
the  nature  of  a  writ  of  Sibeas  corpus  granted  by  a  Judge  under  sec.  3  of 
cap.  99,  H.  S.,  "  Of  securing  the  liberty  of  the  subject.'^ 
In  re  A,  L.  McKenxie 481 

APPEAL  FROM  THE  PROBATE  COURT. 
Ste  Probatb  Codbt. 

APPEAL  IN  INSOLVENT  CASFJS. 

Set  Pbacticb>  Appeal. 

APPEAL  PAPERS,  Certificate  on. 

See  Pbacticb,  Certificate. 

ARGUMENTS,  Conduct  of. 

Set  Reguia  Oenerales 523,524 

ASSIGNMENT  OF  CH0SE8  IN  ACTION. 

Sarah  Fowler,  prerious  to  her  death,  executed  in  presence  of  two 
witnesses^  an  instrument  which  contained  the  following  proTision,  sub* 
stantially ;  "  I  do  constitute  my  daughter,  A.  M.  Fowler,  my  attorney, 
for  herself  and  in  her  name  to  collect  all  moneys,  debts  and  rentals 
which  are  or  shall  be  due  to  me,  or  had  been  detained  from  me  when  I 
was  alive,  and  to  conduct  all  my  business  correspondence  that  I  should 
hare  done  when  alive,  and  I  hereby  ratify  whatever  my  said  attorney 
shall  lawfully  do,  &c.,  and  I  will  her  whatsoever  I  have  in  the  house. 
The  plaintiff,  A.  M.  Fowler,  treating  this  instrument  as  an  assignment 
of  choees  in  action  sued  defendant  on  a  promissory  note  made  in  favor 
of  Sarah  Fowler,  and  for  rents  of  land  occupied  aa  her  tenant.  The 
verdict  for  plaintiff  was  set  aside  by  the  Coubt. 
FowUr  r,  Elderkin   144 

ATTACHMENT. 

iSae  Abscovdivo  Dbbtob  Pbocbbs. 

ATTORNEY  AND   BARRISTER,  Distinction  between. 

See  JimouBiTT  of  Johb stonb,  J.,  in  Alotton  v.  Brennan    1 62 

BAIL,   ON  RULE  FOR  NEW  TRIAL. 

See  Begula  GeneralU 523 

BARRISTER  AND  ATTORNEY,  Distinction  between. 
See  Attornbt,  &o. 
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BOND  FOR  APPEAL  FROM  PROBATE  COURT. 

See  PBOBA.TK  CouBT- 

BOXD  ON    CERTIORARI  i2J  licence  cases,  kot  applicable 

TO    HALIFAX    ClTlf. 

Certiorari  to  remove  a  conviction  for  violation  of  the  Licence  laws  in 
the  City  of  Halifax  quashed  on  the  ground  that  a  bond  had  been  filed 
instead  of  bail. 
City  of  Halifax  v.  Leake 142 

CERTIFICATE,  Condition  as  to. 

See  Iksubakcb,  Fibb. 


CERTIORARI. 


OP  County  Court  Judge. 
See  Pbactice,  Certificate. 


1 .  Certiorari  to  remove  a  conviction  for  violation  of  the  License  laws  in 
the  City  of  Halifax  quashed  on  the  ground  that  a  bond  had  been  filed 
instead  of  bail. 

The  defendant  having  been  released  on  the  issue  of  the  certiorari, 
and  re-arrested  on  the  ori<;iual  warrant  after  the  certiorari  was  quashed, 
the  Court  granted  a  rule  in  the  nature  of  Akabeas  corpus,  on  terms  that 
defendant  should  bring  no  action. 

City  of  Halifax  r.  Leake ...  142 

2.  It  is  a  fatal  objection  to  a  writ  of  certiorari  that  it  is  not  addreshod 
to  parlies  having  any  judicial  functions  to  perform,  and  a  claim  to  exer- 
cise the  office  o(  school  trustee  connot,  therefore,  be  tested  by  this  writ. 

In  re  Assessment  of  John  Cameron 177 

3.  Certiorari  quashed  where  the  order  was  granted  by  a  Judge,  and  the 
writ  issued  by  a  commissioner  who  was  directed  in  the  order  to  endorse 
upon  the  writ  the  amount  for  which  bail  was  filed,  &c., — ^the  Court 
holding  that  the  Judge  had  no  power  to  order  a  commissioner  to 
endorse  the  writ. 

Deiinison  v.  Jack 170 

4.  Section  53  of  chapter  129  Dominion  Acts  of  1874  does  not  take 
away  the  jurisdiction  of  the  Supreme  Court  by  way  of  certiorari. 

Hawes  v.  Hart - 427 

See  also  Pbacticb. 


CHAMBERS. 


COLLISION. 


See  Common  Law  Chambbbs. 


1.  On  the  morning  of  the  23rd  Januanr,  1880,  the  Sarah  E.  Fraser  was 
lying  to  about  eighty  miles  south  of  George's  Shoal  heading  north- 
easter! v,  the  wind  being  southeasterly  and  blowing  a  fresh  gale.  The 
watch  bad  been  changed  at  4  a.  m.,  sail  had  been  shortened,  a  man 
stationed  at  tlie  bow  as  a  look-out,  and  one  at  the  wheel,  which  was 
lashed  hard  (o  port.  The  clouds  had  begun  to  break  overhead,  but  it 
was  quite  dark  on  the  horizon.  The  Sarah  E,  Fraser  had  her  regula> 
tion  lights  in  their  pro])cr  places  brightly  burning,  and  two  lamps  burning 
in  a  sk^iight  near  the  stern.  A  light  was  reported  ostern  a  mile  distant 
according  to  plaintiff's  isinessses,  and  fire  or  six  minutes  before  the 
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collision  took  ])lace.  As  soon  as  it  was  seen  a  glass  lantern  with  Iverosene 
brightly  burning  was  exhibited  at  ihe  stem  of  the  Sarah  E.  Fiaxer,  bnt 
this  was  not  seen,  nor  was  the  vessel  itself  seen  by  tho.-»e  on  board  the 
steamer  antil  she  approached  at  a  rate  of  twelve  or  thirteen  knots  an 
hour  to  within  Bve  or  six  hundred  feet,  when  the  helm  was  immediately 
put  hard  to  port  and  engines  stopped,  but  too  late  to  avoid  the  collision. 
Hf/d,  that  the  Sardinian  should  have  seen  the  lights  of  the  Sarah 
E.  Fraser  in  time  to  avoid  a  collision  ;  that  the  rate  of  speed  was  exces- 
sive under  the  circumstances,  especially  as  the  vessel  was  in  the  track 
of  vessels  bound  to  and  from  American  ports  ;  that  the  engines  should 
have  been  reversed ;  that  tiie  Sardinian  was  solely  in  fault  for  the  col- 
lision, and  that  the  Sarah  E.  Fraser  was  blameless. 
The  Sardinian 499 

2.  The  Banneret  came  to  anchor  north  of  George's  Island  on  October 
21st,  and  there  remained  till  October  23rd.  On  October  22nd  the 
Alhambra  came  to  anchor  sevenil  hundred  yards  north  of  the  Banneret, 
Durine  the  night,  a  gnle  coming  on,  the  latter  dragged  towards  the  • 

Alhambra,  bnt  after  patting  out  d  second  and  third  anchor,  was  rrding 
safely  to  windward  of  the  Alhambra  and  not  dragging  towards  her. 
The  IJoiion  also  came  to  anchor  on  the  22nd,  also  to  windward  of  the 
Alhambra,  and  began  to  drag  dangerously  near  to  the  Alhambra, 
which  then  paid  out  ten  fathoms  of  cable,  but  the  vessels  got  so  close 
together  that  as  they  sheered  vith  the  force  of  the  wind  they  touched  or 
nearly  so.  The  captain  of  ilie  Alhambra,  then  feeling  his  position  to  be 
dangerous,  determined  to  change  his  berth  by  steaming  up  to  his  anchor 
and  at  the  same  time  hoisting  in  the  chain  with  the  steam  winch.  In 
doing  so  he  collided  with  both  the  other  vessels,  and  the  evidence  was 
clear  that  when  weighing  anchor  he  overran  his  cable,  and,  in  the  opinion 
ot  the  assessor,  the  whole  of  the  sheering  that  led  to  the  collision  might 
have  been  avoided  by  keeping  a  steady  strain  on  the  cable  while 
weighing. 

Htld,  that  the  Alhambra  was  not  justified  in  steaming  up  on  her  cable 
to  get  hor  anchor  at  the  rsk  of  damage  to  the  neighbouring  vessels,  and 
that  she  was  wholly  to  blame.  ' 

Banneret,  Horton  and  Alhambra 512 

COLORE  OFFICII,  Action  for  money  taken. 

A  peddlar  wa?  informed  that  he  would  not  be  allowed  to  sell  oil  in 
the  town  of  Dartmouth  without  a  licen>e,  and,  raiher  than  stop  his 
business  or  contest  the  right,  he  paid  the  fee.  The  County  Court  .Judge 
held  that  the  money,  having  been  paid  voluntarily,  could  not  be 
recovered. 

IJefd,  reversing  this  judgment,  that  the  money  could  be  recovered 
back  under  the  count  for  money  had  and  received. 
Hancock  v.  Town  of  Dartmouth 129 

COMMISSIONER,  Power  of  court  over. 

On  a  motion  to  set  aside  an  order  of  a  commissioner  refusing  to  dis- 
charge a  debtor  held  to  bail  under  the  order  of  another  commissioner, 
the  Court,  claiming  a  controlling  power  over  its  commisioners,  passed  a 
rule  absolute  discharging  the  defeadaut  without  coats. 
Rogers  v.  Rogers 495 

COMMON  LAW  CHAMBERS. 

Set  Regula  Generab's  521 

COMPOSITION  AND  DISCHARGK 

See  Insoltekt  Act  or  1675. 
36 

Digitized  by  VjOOQ IC  — ^ 


VI  INDEX. 

CONCEALMENT  OF  RISK. 

See  IlfSURAKCE,  FlRB.   1. 

CONDITION  AS  TO  CERTIFICATE. 

See  Insukancb,  Fire.  S. 


AS  TO    SECURING   PrEMIU3C 

See  Insurancb,  Marihb. 

CONSENT  RULE  to  submit  evidence  as  special  case. 
See  Special  Case. 

CONSIGNEES,  Action  by,  for  nox-dblivert. 

Plaintiffs  shipped  goods  on  defendantd'  vesrcl  to  be  delivered  a€ 
Halifax  to  the  consijrnees,  "he  or  tbey  pajin;^  freight."  After  the 
shipment,  and  before  action  broaght,  the'  consignees  paid  plaintiffs  for 
the  goods. 

ifeid,  that  the  consignees  were  the  proper  persons  to  bring  the  action 
for  damages  CMn^ed  by  non-delivery  of  the  goods  according  to  the  terms 
of  the  bill  of  lading. 
Adams  et  al,y.  Crosby  et  al • 331 

CONSTRUCTIVE  NOTICE  OF  EASEMENT. 

See  Easemekt. 

CORPORATION,  Distinction  between    membership  in,  and 

PART   OWNERSHIP   OP   CORPORATION    PROPERTY. 

Plaintiff,  in  1874,  agreed  with  a  number  of  Halifax  merchants  to  sub- 
scribe $4000  towards  a  steamship  enterprise  and  oi^sist  in  getting  a 
ship,  provided  he  should  be  master.  He  was  appointed  master,  and  the 
wages  were  fixed  at  $12C0.  The  company  was  incorporated  in  1875  by 
act  of  the  Dominion  Parliament,  and  the  plaintiff  received  stock  to  the 
amount  of  his  contribntion.  After  running  for  some  time  it  was  found 
that  the  enterprise  was  sinking  money  rapidly,  and  in  1876  a  new 
arrangement  was  entered  into  by  which  the  plaintiflf  was  to  supply  the 
ship  with  men  and  provisions  for  thepassengers  and  crew,  and  sail  her  as 
commander,  for  $900  a  month,  afterwards  increased  to  $950.  The  ship 
had  been  originally  a<'cnstomed  t«  remain  at  St.  Pierre  forty-eight  hours, 
but  the  time  w&<9  afterwards  lengthened  to  sixty  hours  by  the  company, 
yet  the  plaintiff  insisted  on  remaining  only  forty -eight  hours,  against 
the  express  directions  of  the  company's  agents  at  St.  Pierre,  and  was 
otherwise  disobedient  to  the  agents/  and  treated  them  with  gross  inso- 
lence, in  consequence  of  which  ne  was  dismissed  from  the  service  of  the 
company. 

Held,  that  the  dismissal  was  justifiable ;  that  the  plaintiff  was  not  a 
pait-owner  of  the  ship,  and  could  not  exercise,  independently  of  the  cor- 
poration, any  power  whatever  over  the  property  of  the  company,  having 
no  interest  whatever  in  the  ship,  but  onl^  in  the  stock  of  the  company, 
and  that  the  case  must  therefore  be  considered  as  the  ordinary  case  of  a 
master  dismissed  by  the  owners. 

Sis  W.  Yoitno,  CJ.,  dissenting,  held  that,  while  the  plaintiff  would 
have  had  no  redress  had  he  been  in  the  oiilinary  position  of  a  ship- 
master dismissed  by  a  majority  of  the  owners,  his  position  was  that  of  a 
part-owner,  and  he  was  entitled  to  compensation. 
Guildford  V.  Anglo  French  S.  S,  Co 54 
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COSTS. 

1.  A  will  barfarg  been  produced  for  probate  in  common  fonn,  probaU 
was  refoited  on  account  of  defects  on  tke  face  of  it,  and  therenpon  tbe 
counsel  premnt  coniiented  to  proceed  with  an  investigation  to  teet  tbe 
will  in  solemn  form  without  tbe  nsnal  citations  and  other  pTetiminariei 
according  to  tbe  practice  of  tbe  Conrt.  The  Judge  of  Probate  decreed 
tbe  will  to  be  iuTalid.  A  pecuniary  legatee  under  tbe  will,  who  bad 
not  been  a  party  to  tbe  consent,  was  one  of  tbe  appellants  £rom  this 
decree. 

Held,   that   tbe   appeal  must    be    allowed,  but  without  costs,  as 
there  had  been  a  consent  to  the  proceedings  below  by  all  the'  counsel 
that  had  appeared  at  the  bar  in  this  Conrt,  who  were  the  same  proctors 
and  advocates  that  had  appeared  below. 
In  re  Estate  of  Connolly 73 

2.  The  city  ordinances  authorized  the  Conncil  to  appoint  a  Recorder  at 
«  salary  in  lien  of  all  fees  for  serrtoes,  and  made  it  his  duty  to  act  for 
the  city  as  counsel  and  attorney. 

Held,  that,  notwithstanding  ihe  Recorder  was  a  salaried  officer,  and 
could  not  have  taxed  costs  against  the  city  as  between  attorney  and 
client,  tbe  plaintiffs  were  entitled  in  a  suit  in  which  they  bad  succeeded 
to  'be  paid  nis  costs  as  their  attorney  by  tbe  defendant. 
CHly  of  Halifax  V,  Romant 27t 

Appeal  papers  were  sent  back  to  tbe  Judge  of  the  County  Court  to 
9)0  amend«i  and  were  amende!,  after  which  tbe  appellant  abandoned 
his  appeal. 

Held^  that  the  respondent  was  entitled  to  hii  costs  up  to  tbe  day  on 
which  notice  was  given  of  the  abandonment  of  the  appeal. 

MeLeod  v.  Dunlap 493 

See  alto  McDonalds.  McDougM 158 

Seeala0  Wier  v.  Walker   166 

Set  also  Practicb,  Cests. 

COUNTY  COURT,  Minutes  of  Evidbnce. 

A  motion  was  made  to  set  aside  a  certiorari  taken  out  in  a  summary 
cause  tried  in  the  County  Court,  tbe  ground  for  tbe  certiorari  being 
that  the  Judge  had  refused  to  take  down  certain  evidence.  Tbe  Court 
refused  to  amend  tbe  minutes  of  the  County  Court  Judge,  but,  as  to 
tbe  certiorari,  held  that  it  was  safer  and  better  chat  the  rule  to  set  it 
aside  should  inchide  a  motion  to  set  aside  the  order  for  the  certiorari 
«s  well  as  tbe  certiorari  itself.  With  the  consent  of  tbe  parties,  the  rule 
to  set  aside  the  certiorari  was  discharged  without  costs. 

Doyle  w.  ijixUant    86 

See  Appsax^s  from  Countt  Court. 

See  «/m  Pra«tiob,  Certificate. 

DEMAND  AND  REFUSAL,  Where  nbcessaby  in  Replevin. 

Tbe  wiit  alleged  only  an  unjost  detention^  and  no  iwlawfiil  taking. 

Held,  that,  the  possesion  of  defendant  beinc  wrongful,  no  demand  was 
requiaite  to  sustain  replevin.    (See  ImgliM  v.  Ureenwood,  ante  p.  2.) 
Walkux  r.Laidlaw 430 

DISCHARGE,  Flea  or,  puis  darrein  oontinuancel 
See  Ixsoi^TKirT  Act  or  1876,    4. 
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DISTEESS  FOR  EENT. 

Defendaotfi  let  to  a  certain  tenant  premises  the  upper  portion  of 
which  was  used  as  an  inn  or  hotel  for  fanners,  and  a  part  of  the  lower 
flat  provided  with  stalls  for  the  lodp^crs,  in  which  to  sell  produce  to  all 
buyers.  Plaintiff  occupied  a  stall  in  which,  along  with  broods  brought 
there  by  himself,  he  offered  for  sale  a  quantity  of  apples  bought  in 
this  same  market  or  outside.  The  apples  were  seized  lyider  a  distress 
for  rent  due  defendants  by  their  tenant,  and  plaintiff  replevied,  claim- 
ing that  the  goods  were  privileged  from  distress,  being  in  a  public  mar- 
ket for  sale.  The  County  Court  Judge  held  that  the  goods  were  so 
privileged. 

Heldt  that  the  exemption  could  not  be  claimed  on  the  ground  set  up 
in  this  defence,  as  plaintiff  was  not  using  the  premises  as  a  market,  but 
simply  as  a  shop  in  which  to  offer  in  the  ordinary  way  good^  purchased 
to  be  sold  for  a  profit. 
B€nt  V.  MeDougall  et  al 46» 


Abandonment  op. 


Plaintiff,  through  his  bailiff,  distrained  on  goods  of  his  tenant  Bryne, 
April  5th,  but  no  attempt  was  made  to  sell  until  twelve  days  after- 
wards, no  appraisement  was  made,  and  the  tenant  was  left  in  possession. 
One  reason  given  for  the  delay  was  that  the  tenant's  children  were  sick 
and  could  not  be  moved ;  but  there  were  other  circumstances  connected 
with  the  delay  that  pointed  to  an  abandonment  of  the  distress  bv  the 
bailiff.  The  goods  were  seized.  Aj)ril  1 6th,  under  a  writ  of  replevin,  by 
defendant,  as  sheriff,  at  the  suit  oi  a  chattel  mortgagee,  upon  which  this 
action  was  brought,  to  recover  damages  for  the  removal  of  the  goods. 
The  County  Court  Judge  foimd  that  the  plaintiff  must  be  considered  a» 
having  abandoned  his  distress,  and  he  gave  judgment  for  defendant. 

Eeidf  that  the  appeal  must  be  dismissed  with  costs.  (Per  Smith,  J.,, 
that  the  goods  had  not  been  sold  in  reasonable  time,  and  that,  although 
the  asrreement  between  the  landlord  and  tenant  for  delay  would  obviate 
this  difficulty  had  the  question  arisen  between  those  parties,  there  was- 
no  pretence  to  hold  that  as  against  the  sheriff  they  were  in  custodia  legis. 
Per  McDonald,  J.,  that  the  County  Court  Judge  having  found  that 
the  distress  had  been  abandoned,  this  Court  had  no  power  to  interfere 
with  the  finding,  and  that  the  Court  could  only  reverse  his  decision,  if 
at  all,  on  the  ground,  not  that  it  was  against  the  weight  of  evidence, 
but  that  there  was  no  evidence  to  support  it,  the  appeal  not  having  been 
taken  on  the  ground  that  it  was  against  the  weight  of  evidence.  Per 
Weatherbe,  J.,  that  the  evidence  in  support  of  plaintiff  was  of  so 
suspicious  a  character  that  the  Judge  was  enabled,  in  the  exercise  of  an 
intelligent  discretion,  to  find  as  he  had  done  and  bad  properly  done.) 

James,  J.,  dissenting,  held  that  there  bad  been  no  abandonment,  and 
ii  t»rpreted  the  finding  of  the  County  Court  Judge  that  there  had  been, 
not  as  a  conclusion  of  fact,  but  as  a  conclusion  of  law,  which  he  held  to- 
be  erroneous. 
Naylor  y.  Bell   U4 

DRUGGISrS  LICENSE  to  bell  intoxicating  liquors. 

See  Gardner  v.  Parr , 22* 

DYKED  LANDS,   Regulation  of. 

Under  chapter  54  of  the  Acts  of  1968  the  Windsor  and  Annapolis 
Railway  Company  are  liable  to  be  asf^essed  for  the  maintenance  of  the 
dyke  protecting  the  marsh  over  which  the  track  of  thoir  road  passes 
owned  by  them,  section  16  of  chapter  21  R.  S.  applying  only  to  county 
assessments ;  and  recourse  need  not  be  had  to  the  land  itself  under 
section  15  of  chapter  40  R.  S.  as  that  section  refers  only  to  the  original 
construction  of  tne  dyke  where  the  owner  has  not  consented. 
Brown  v.  Windsor  ^  Annapolis  Railway  Co •  • 430 
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EASEMENT,  Constructive  notice  op. 

Plaintiff  purchased  in  1872,  a  property  adjoiniD|?  defendant's  property, 
and  to  the  north  of  it.  In  1859  Caldwell,  who  then  owned  the  northern 
property,  granted  by  deed  to  defendant  the  privileg;e  of  piercing  the 
sonth  wall  of  his  building,  carrying  his  stove  pipes  into  the  fines,  and 
erecting  a  wall  above  the  south  wall  of  the  building,  to  form  at  that 
height  the  north  wall  of  defendant's  building,  which  was  higher  thnn 
plaintiff's.  This  deed  was  not  recorded  until  1871,  and  plaintiff's 
solicitor,  in  searching,  did  not  search  under  Caldwell's  name  after  the 
registry  of  the  deed  by  which  the  property  passed  out  of  Caldwell's  pos- 
session in  1862,  and  did  not,  therefore,  ooserve  the  deed  creating  the 
easement  in  favor  of  defendant.  Defendant's  northern  window  was  so 
close  to  plaintiff'ti  wall,  that  it  was  plain  to  one  narrowly  observing  it 
that  defendant  had  no  separate  northern  wall,  and  the  defendant's 
northern  wall  above  plaintiff's  building,  resting:  upon  plaintiff's  southern 
wall  was  obvious  to  any  one  looking  from  the  opposite  side  of  the 
street. 

Held,  that  the  deed  creating  the  easement  came  within  the  Registry 
act  as  "affecting  lands,"  that  plaintiff,  however,  was  not  bound  by  tlie 
registry  of  it  in  1871,  although  previous  to  his  purchase,  the  title*  hav- 
ing passed  out  of  Caldwell  in  1862,  but  that  plaintiff  must  be  held  to 
have  had  notice  of  the  easement  as  the  encroachments  were  plainly 
visible. 
R9SS  V.  Hunter...^,. ^...^ ^ 44 

EJECTMENT. 

Plaintiffs,  as  trustees  of  pubfie  property  for  Argyle,  claimed  to  be 
entitled  to  land  alleged  to  have  been  granted  for  a  Court  House  in 
Tttsket  village.  The  grant  of  the  village  made  in  1809  did  not  mention 
the  Court  House,  but  the  lot  in  dispute  was  set  off  for  a  Court  House 
on  the  accompanying  plan.  In  1858  the  same  lot  was  granted  to 
trustees  of  public  property  for  Tnsket  for  public  uses ;  and  it  was  under 
'  these  grants  and  the  statute,  {R.  S.,  4th  series,  cap.  58,)  that  plaintiffs 
claimed.  In  1822  the  adjoining  lot  passed  to  one  Crowell,  who  conveyed 
it  in  1832  to  James  Bingay  who  took  possession,  more  or  less,  of  all  the 
Coort  House  lot  not  actually  used  fer' Court  House  purposes.  In  1853 
•ejectment  was  brought  against  him  by  trustees  of  public  property,  Yar- 
mouth, which  was  compromised,  Bingay  conveying  to  the  trustees  a 
part  of  the  land  then  in  dispute  and  plaint:ffs  paying  his  costs.  This 
•conveyance  was  recognized  by  the  Sessions  in  1859  ;  and,  in  1864,  after 
the  trustees  hail  again  agitated  the  question,  the  Sessions  resolved  to 
relinquish  all  claim  to  the  so-called  Court  House  lot.  Defendants 
'bought  the  lauds  without  knowledge  of  plaintiffs'  claim,  at  a  public  sale, 
which  was  not  forbidden  by  the  trustees,  one  of  whom  was  a  purchaser, 
and  five  buildings  were  erected  on  it  before  the  plaintiffs  brought  their 
action. 

Ileldf  that  the  equitable  principles  prohibiting  the  disturbance  of 
settlements  long  acquiesced  in,  and  prohibiting,  a  party  from  lying  bv 
and  reaping  the  benefit  of  the  expenditure  of  another's  money  on  his 
property,  applied  to  the  plaintiffs,  and  that,  on  these  grounds,  as  well 
as  upon  others  appearing  in  the  evidence,  the  judgment  of  the  Court 
must  be  for  the  defendants. 
Trustees  of  Public  Property  v.  GUlis  et  al ^ .  262 

ELECTION  PETITION. 

See  Rules  of  Court 527,  540 

EQUITABLE  ASSIGNMENT. 

See  'Garnishee  PsocEes. 
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EQUITABLE    DEFENCK 


Ad  action  was  brought  at  commoii  law  br  the  Judge  of  Prohsf* 
ajrainst  an  administratrix  and  sareties  for  not*  faithf ally  administeriug. 
The  administratrix  made  defanlr,  and  the  soreties  pleaded  an  eqaitah& 
defence  that  the  administratrix  had,  with  the  knowledgfo  of  the  creditors 
at  whose  instance  the  suit  was  brought,  continued  trading  instead  of 
settling  the  estate  of  the  intestate,  and  that  the  deficiencj  of  assets  had 
resulted  from  such  trading.  The  jury  found  the  issues  rnised  by  this 
plea  in  favor  of  the  defendant,  and  the  cause  was  then  referred  to  the 
Equity  Covrt,  where  the  learned  Judge  held  that  the  creditors  were 
estopped  by  their  consent,  and  a  decree  was  made  in  favor  of  the 
defendants  with  costs. 

On  appeal  from  this  decree  the  Covrt  held  that,  howerer  this  equit- 
able defence  might  avail  agsiDst  the  creditors  so  assenting,  it  afforded 
no  answer  to  those,  if  any,  who  had  not  acquiesced ;  and  the  cause  was 
referred  to  a  Master  to  ascertain  whether  there  were  any  creditors 
unaffected  by  assent  or  knowledge  who  were  entitled  to  administration. 

Sutherland  et  aL  v.  Wthon  etal 354 

See  also  Pbomisbost  Notb. 


Jurisdiction. 


The  assignee  of  a  judgment  recovered  by  the  plaintiff  against  the 
defendant  duly  recorded  the  certificate  of  judgment  aud  the  assignment 
in  the  Registry  of  Deeds.  The  plaintiff  afterwards  undertook  to  deal 
with  the  judgment  as  his  own  and  signed  a  satisfaction  piece  which  was 
also  recorded.  A  rale  niei  was  taken  at  the  instance  of  the  assignee  to 
set  aside  the  satisfaction  piece,  but  the  Court  declined  to  interfere, 
considering  that  the  remedy  must  be  sought  in  the  Equity  Court. 

McNab  Y,  Shortland 1 

See  also  Forbclosurb  Suit. 

EQUITY  COURT,  Transmitting   cause  to. 

In  an  action  by  plaintiff  against  defendants  on  a  policy  of  insurance, 
a  third  party  claimed  to  be  interested  in  the  insurance,  and  forbade 
payment  to  plaintiff.     Defendants  obtained  a  rule  nisi  for  an  inter* 

5 leader,  upon  argument  of  which  before  a  Judge  at  Chambers,  the 
udge,  of  his  own  motion,  transmitted  the  cause  to  the  jurisdiction  of 
the  Judge  in  Equity,  under  R.  S.,  cap.  89,  sec.  6. 

Held,  that  the  Judge  had  power  so  to  transmit  the  cause,  although 
he  was  not  moved  to  do  so  by  the  counsel  on  either  side,  and  there  was 
no  plea  on  equitable  grounds. 
McKenzie  t.  jtEtna  Insurance  Co  32& 


EULE  AS   TO   BUSINESS   OF. 


See  JRegula  Generedis 521 

ESTOPPEL. 

1.  One  Nicholson,  being  indebted  to  plaintiff,  gave  him  a  horse,  to  be 
sold  towards  the  satisfaction  of  the  debt.  Plaintiff  swapped  the  horse 
with  one  Hardwick  for  a  colt,  informed  Nicholson  of  the  trade,  fixed 
the  value  of  the  coit  at  S5.40  more  than  the  debt,  and  paid  this  amount 
to  a  creditor  of  Nicholson  in  final  settlement.  Hardwick  afterwards 
became  dissatisfied  with  the  trade,  insisted  upon  plaintiff  giving  back 
the  colt,  and  applied  to  M.,  an  attorney,  who  wrote  plaintiff.  PhiintifT 
called  on  the  attorney  and,  according  ta  the  evidence  of  the  aUerney^ 
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declared  to  him  that  the  hone  was  Nicholson's  ;  according  to  plaintiff's 
evidence,  not  contradictei],  he  stated  to  him  the  arrangement  between 
himself  and  Nicholson  in  reference  to  the  horne,  (as  above  set  out).  *  >n 
the  same  daj,  and  previous  to  the  interview,  M.,  actiner  ss  attorney  of 
other  parties,  had  entered  up  a  judgment  against  Nicholson,  and  the 
Judge  of  the  County  Court  found  that  the  attorney  had,  on  the  faith  of 
plaintiff's  statement  that  the  horse  was  not  his  hut  Nicholson's,  caused 
the  f^efendant,  the  sheriff,  to  levy  on  it  in  plaintiff's  possession,  and  that 
plaintiff  had  abstained  from  looking  after  other  property  of  Nicholson, 
who  was  a  mere  transient  employ^.  Before  any  expense  had  been 
incurrred  in  keeping  the  horse,  and  before  the  sale' the  plaintiff  notified 
the  liheriff  that  tlie  horse  was  his. 

Held,  in  accordance  with  the  previons  ruling  of  the  Court,  S  R.  ^*  C, 
137.  that  the  plaintiff  was  not  estopped  from  setting  up  his  ownership 
of  the  horse. 

Per  Weathbrbv,  J.,  that  the  representation  was  not  made  with  the 
intention  that  the  execution  creditor  or  the  sheriff  should  act  on  it  by 
seizinir  the  horse,  and  it  could  not  he  reasonably  inferred  that  such  was 
the  intention  ;  and,  further,  that  the  assertion  of  plaintiff  had  not  been 
made  baldly,  hut  with  a  qualification  cxplanaturv  of  the  arrangement 
above  referrc^d  to,  from  which  it  seemed  reasonable  that  the  attorney 
had  acted  rather  on  the  belief  thnt  the  horse  conld  be  shown  to  be 
Nicholson's,  than  upon  the  mere  assertion  of  plaintiff  that  it  was  so. 
McKay  v.  Bonnett 96 

2.  Plaintiff  held  a  Indgroent  against  one  George  Cutten  and  was  about 
to  sne  Rverson  and  Moses,  whom  he  understood  to  be  Cutten 's  partners. 
Before  doing  so  he  consulted  one  of  the  defendants,  by  whom  he  was 
informed  that  there  was  a  balance  of  some  $2,700  due  'from  the  defend- 
ants to  Cutten  for  work  performed  for  the  defendants  on  the  Western 
Counties  Railway  under  a  contract,  and  defendants  suggested  that  this 
amount  might  be  made  available  to  satisfy  plaintiff's  claim  if  there  was 
a  garnishee  law.  Plaintiff's  attorney,  on  the  strength  of  this  representa- 
tion, issued  garnishee  process,  when  defendants  pleaded  denying  that 
there  was  any  debt  due.  « 

Held,  that  defendants  were  estopped  by  their  representation  from 
denying  their  indebtedness  to  Cutien. 
Fitzrandolph  v.  Shanlif  etal 199 

3.  The  Dominion  Government,  by  minute  of  council  in  October,  1873, 
reciting  among  other  things  that  the  plaintiffs  had  failed  to  operate  the 
Windsor  Branch,  cancelled  the  agreement  of  1871  and  transferred  the 
Branch  in  1877  to  the  defendant  company  under  the  authority  of  the 
act  of  the  Dominion  Parliament,  1874,  cap.  1G.  Evidence  was  given 
of  negotiations  between  the  companies  for  an  amicable  settlement  of 
their  respective  claims,  condncted  chiefly  by  DePass,  who  styled  himself 
a  commissioner  of  the  plaintiff  company,  bnt  who  had  no  power  to  settle 
anything  definitely  without  the  consent  of  the  directors. 

Held,  that  the  plaintiffs  were  not  estopped  from  disputing  the  yalidity 
of  the  cancellation  of  the  agreement  of  1871. 
W.^  A.  Railway  y.  W.C.Railway 280 

4.  John  Brown  died  in  1847  having  devised  land  to  his  son  John  Brown 
and  his  heirs,  but  if  he  had  no  children  and  shonld  die  liefore  his  wife 
BusNnnah,  then  to  her  for  life,  and  at  her  death  to  Janet  West  and  her 
heirs.  Janet  West  end  Isaac  West  her  husband  conveyed  the  land  in 
1848  to  tho  John  Brown  who  in  1874  conveyed  to  plaintiff,  bnt  Isaac 
West,  having  afterwards  obtained  possession  of  the  land  through  his 
son  to  whom  it  had  been  leased,  refused  to  deliver  it  to  plaintiff,  who 
brought  ejectment. 

II eld t  that  the  conveyance  of  Janet  West's  interest,  thongh  it  would 
net  have  been  good  if  made  to  a  stranger  was  valid  as  having  been  made 
to  plaintiff  who  had  the  fee,  and,  even  if  not  so,  that  defendants  were 
estopped  by  their  conduct  from  claiming  the  land. 
Fleming  y.  West  et  al 294 
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5.  One  Mosher  conveyed  a  number  of  horses  and  colts  to  plaintiff  br 
hi)l  of  f^ale  as  sccnrity  for  an  alleged  debt.  Plaintiff  exchansred  one  of 
the  colts  f«)r  a  horra,  which  was  doliverpd  to  plainriff,  but  plaintiff 
requeste'l  Musher  to  keep  him.  He  did  po  and  fed  the  hor^e  with  the 
hay  transferred  to  pl&intiff  by  the  bill  of  sale.  After  the  lapse  of  several 
months  the  defendant,  aft  sheriff,  seized  the  horse  under  an  execntioo 
a8:ainst  Mosher,  but  before  the  sale  the  plaintiff  asserted  his  claim, 
and  forbade  ihe  sheriff  to  sell  the  horse.  The  Jnd^  of  the  Connty 
i'ourt  considered  the  evidence  of  the  debt  which  formed  the  considera- 
tion of  the  bill  of  sale,  unsatisfactorv,  bnt  he  ne^tived  fraud  in  the 
transaction.  He  also  considered  that  tlie  estoppel  which  conld  otherwise 
be  relied  on  against  plaintiff  ceased  to  operate  after  notification  by 
plaintiff  to  the  defendant  of  his  claim  of  property  in  the  horse. 

Ildd,  that  the  decision  of  the  Jndpe  of  the  County  Court  for  plaintiff 
mnst  be  affirmed.  (Per  DbsBarrks  J.  that  the  evidenre  of  the  deal- 
in^rs  between  defendant  and  plaintiff  did  not  show  any  fraud ;  per 
James,  J.,  that  there  was  no  estoppel  at  any  stapc  of  the  transactions ; 
jyer  McDonald,  J  ,  that,  even  assnmin^  that  the  bill  of  sale  was  void, 
the  horse  could  not  be  levied  on,  as  it  had  never  been  the  property  of 
Mother,  bnt  was  the  property  of  the  plaintiff,  however  obtained  ) 

Weathbrbe,  J.,  dubitante, 

Andrews  v.  Donnett  313 

See  Insolyknt  Act  of  1875.    6. 

EXCESSIVE  DAMAGES. 

See  Libel.     I. 

EXEMPTION  FROM  DISTRESS. 

See  DiSTBESS  for  Rent. 

FALSE  AND  FRAUDULENT  REPRESENTATION. 
See  Overvaluation,  Fraudulent. 

FIXTURES. 

Plaintiff  let  to  the  defendant  a  dwoUinpf-house  for  the  term  of  five 
years  with  privijpge  of  renewing?,  under  a  written  lease,  in  which  defend- 
ant covenanted  to  surrender  the  premises  in  as  ^ood  condition  as 
reasonable  wear  and  use  would  permit,  and  the  plaintiff  a;;reed  to  per> 
mit  defendant  to  remove  the  lower  front  room  wiudo^vs,  lower  the  floor, 
substitute  a  shop  front,  and  make  snch  alterations  as  he  mif^ht  require 
for  the  completion  of  a  shop.  Defendant  made  the  alterations,  and  at 
the  end  of  the  term  quit  the  premises,  having  removed  the  counters  and 
shelving,  and  a  lead  pipe  nnd  sink.  The  Jud^e  of  the  County  Court 
decided  that  the  defendant  had  a  rifrht  to  remove  these  articles  as  trade 
fixtures,  and  plaintiff  appealed  on  the  j^routtd  that  it  was  afrain.t  law 
end  evidence.  The  rule  for  appeal  was  taken  Decembers,  1879,  and  on 
December  14,  1880,  defendan:  moved  for  leave  to  amend  the  prounds 
so  Hs  to  raise  the  que^tiou  as  to  the  right  to  remove  these  articles  as 
fixtures. 

II fid,  that  the  amendment  could  not  be  allowed,  and  that  the  judg- 
ment below  was  correct.  (Per  McDonald,  J  ,  that  the  question  as  to 
the  rieht  to  remove  the  articles  was  one  of  fact,  upon  which  the  dt^ter- 
mination  of  the  Connty  Court  Jud|^  could  not  be  disturbed,  unless 
upon  an  overwhelminp:  preponderance  of  evidence ;  pfr  Wbatherbe,  J., 
that  the  Judge  had  rightly  determined  that  the  articles  were  fixtures, 
which  the  tenant  had  a  right  to  remove,  and  this  was  the  point  upon 
which  the  case  turned.) 
Laidlaw  v.  Taylor    , , 155 
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FORECLOSURE  SUIT,  Procedure  is. 

A  writ  of  summons  was  issued  cummnndinp:  defendants  to  appear  in 
the  Sapreme  Court  at  Truro  at  the  suit  of  plaintiffs,  who  alle<re(l  that 
defendants  were  indebted  for  principal  and  interest  on  a  mortgage, 
recitinji^  the  proviso  for  redemption.  The  wrU  proceeded  to  set  out  an 
an  amount  due  on  a  promissory  note  of  defendants  for  the  same  amount 
as  the  mortira^,  priven  as  collateral  security,  and  prayed  that  in  default 
of  paymeut  the  equity  of  redemption  should  be  foreclosed  and  a  sale  of  the 
premises  made.  Defendant  treated  the  suit  as  one  brought  in  the  Supreme 
Court  under  R.  S.,  cap  103,  and  not  as  an  equity  suit,  and  pleaded 
various  n^rouuds  of  defence.  The  cause  was  twice  tried  and  the  verdict  for 
defendants  was  in  each  case  set  aside  by  the  Court  in  banco.  Plaintiff 
then  took  a  rule  nia/  to  rescind  the  rules  settini;  aside  the  verdict  on 
the  ground  that  the  Court  bad  no  jurisdiction,  the  suit  being  an  equity 
case.  .  , 

Held,  that,  although  the  writ  was  not  in  strict  conformity  with  the 
procedure  pointed  out  in  chapter  103,  yet  the  Court  had  jurisdiction  to 
deal  with  the  case,  not  as  one  brought  for  the  foreclosure  of  an  equity 
of  redemption,  but  as  one  in  which,  on  non-payment  of  the  mortgage 
nnd  note,  an  order  of  sale  of  the  premises  was  sought,  and  that  it  was  too 
late  to  raise  the  question  of  want  of  jurisdiction  grounded  on  an  inform- 
ality in  the  writ,  which  had  been  waived  by  defendants  pleading  to 
and*  defending  the  cause  as  an  action  at  common  law. 
Lynds  et  aL  v  Hoar  et  al 237 

FORFEITURE  OF  MINING  AREA. 

Proceedings  were  had  before  the  Deputy  Commissioner  of  Mines  at 
Halifax  to  obtain  the  forfeiture  of  a  mining'property  at  Montagu  owned 
by  the  defendant.  The  defendant  resided  at  Londonderry  and  had 
agents  at  Montagu,  but  no  service  of  notice  was  made  on  either  him  or 
them,  and  neither  he  nor  they  knew  anything  of  the  proceedings  until 
after  the  areas  were  forfeited.  The  notice  was  posted  by  a  person  who 
appeared  to  be  interested  in  procuring  the  forfeiture,  and  who  swore 
that  neither  Tobin  nor  any  agent  or  person  employed  on  the  premises 
could  be  found  in  the  district,  on  whom  personal  service  could  be  made. 
The  matter  being  brought  up  by  certiorari, 

Held,  that,  in  order  to  dispense  with  personal  service  evidence  should 
have  been  given  of  a  bonajide  search,  or  that  defendant  was  out  of  the 
Province. 

The  parties  applying  for  the  forfeiture  entitled  the  process  below 
"The  Queen  v.  Tobin." 

He/d,  that  the  app'icant  had  a  right  to  use  the  same  title  in  the  sub- 
sequent proceedings  in  this  Court. 

A  rule  was  granted  to  compel  the  parties  sustaining  the  frtrfeiture  to 
file  their  affidavits  on  a  day  previous  to  the  hearing,  to  be  named  by  the 
Court. 

The  Qiteen  T.  Tobin 305 

FRAUDULENT  CONVEYANCE 

An  action  was  brought  asrainst  one  of  the  defendants,  the  son  of  the 
other  defendant,  for  breach  of  promise  of  marriage,  in  which  a  judgment 
was  recovered  and  recorded.  Previously  to  the  commencement  of  such 
action  the  son  had  paid  for  and  obtained  a  deed  of  certain  land  which 
was  not  recorded,  and  it  was  alleged  in  plaintiff's  bill  or  writ  that, 
fearing  an  adverse  judgment  in  the  breach  of  promise  suit,  the  son  had 
destroyed  the  old  deed  and  procured  a  deed  of  the  property  to  l)e  made 
to  his  father,  which  was  ante-dated  so  as  to  make  it  appear  to  have 
been  delivered  before  the  commencement  of  the  action  for  breach  of 
promise,  although  in  fact  it  was  made  afterwards.  On  being  imprisoned 
under  the  judgment  in  the  breach  of  promise  suit,  defendant,  the  son, 
was  set  at  liberty  on  condition  of  his  assigning  liii)  interest  in  the 
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property  to  the  plaintiff  in  thifl  action,  as  trnstee  for  the  plaintiff  in  the 
oreach  of  promise  suit,  which  he  did  A  suit  in  equity  was  theij  brou^^ht, 
I  in  which  plaintiff  prayed  that  the  defendant,  (the  father,)  should  be 
I  decreed  to  convey  rhe  land  in  question  to  him  and  accoant  for  the 
profits.  The  Equity  Jndge,  considering  that  the  destruction  of  the  old 
deed  and  substitution  of  the  new  one  was  a  contrivance  between  father 
and  son,  granted  the  relteC  prayed  for,  and  the  foil  Court,  having 
arrived  at  the  same  conclosion  on  the  facts,  affirmed  the  decision  of  the 
Judge  in  Equity. 
Graham  v.  Chisholm  etal •    33 

2.  Plaintiff's  father  leased  certain  mining  areas,  with  crashing  mill  and 
crusher,  to  J.  &  T.  Wat«on,  in  November,  1875,  with  proviso  for  re-entry 
on  certain  conditions.  In  December,  187i>,  he  conveyed  all  his  estate, 
including  all  his  interest  in  the  lease  and  the  lease  itself,  to  plaintiff,  in 
trust  for  certain  purposes  in  the  deed  mentioned,  and  the  trustee  took 
possession  in  February,  1879,  for  non-payment  of  the  rent  overdue.  In 
October,  1878,  a  distress  warrant  for  poor  and  connty  rates  was  isFued 
against  the  lessor,  under  which  the  property  in  question  was  sold  and 
came  into  possession  of  defendant,  from  'whom  it  was  replevied  by 
plaintiff.  Objectien  was  taken  to  thd  want  of  registration  oi  the  lease, 
and  that  the  trust  deed  was  not  filed  but  only  recorded.  There  was  no 
legal  proof  of  the  awessment,  of  the  posting  or  service  of  notice,  or  of 
the  signature  or  official  character  et'  the  officer  who  issued  the  warrant, 
all  of  which  were  put  in  issue  by  the  pleadings,  hut  evidence  was  given 
by  defendant  of  conversations  with  plaintiff's  father  after  he  had  paned 
with  his  legal  interest  in  tlie  property. 

Held,  that  the  statute  13  EUz  did  not  refer  to  the  case  at  all.  as  it 
made  the  conveyances  to  which  it  referred  void  only  as  against  certain 
classes  of  persons,  none  of  which  could  cover  the  case  of  the  defendant, 
and  that  the  conveyance  could  be  avoided  at  common  law  only  as 
against  one  who  had  a  former  right,  title  or  interest,  which  defendant 
had  not ;  that  the  non-registration  of  the  lease  did  not  affect  the  plain- 
tiff's position  at  all,  or  if  at  all,  it  only  enlarged  his  interest ;  that  the 
trust  deed  did  not  require  to  he  filed  but  only  recorded  ;  and  that  the 
evidence  of  defendant  was  inadmissible,  not  being  part  of  the  res  gestae. 

The  writ  alleged  only  an  unjust  detention,  and  no  unlawful  taking. 

Held,  that,  the  possession  of  defendatit  being  wrongful,  no  demand 
•   was  requisite  to  sustaiu  replevin.    (See  Ingiis  v.  Greenwood,  ante  p.  2.) 
Wallace  v.  Laidlaw 420 

GARNISFIEE  PROCESS. 

Plaintiff  held  a  judgment  asrainst  one  George  Cutten  and  was  about 
to  sue  liyerson  and  Moses,  whom  he  understood  to  beCutten's  partners. 
Before  doing  so  he  consulted  one  ef  the  defendants,  by  whom  he  was 
informed  that  there  was  a  balance  of  some  S2,700  due  from  the  defend- 
ants te  C'uttcn  for  work  |)erformed  for  the  defendants  on  the  Wesieni 
Counties  liailway  under  a  contract,  and  defendants  suggested  that  this 
amount  might  be  made  available  to  satisfy  plaintiff's  claim  if  there  was 
a  garnish'-e  law.  Plaintiff's  attorney,  on  the  strenth  of  this  representa- 
tion, issued  garnishee  process,  when'  defendants  pleaded,  denying  that 
there  was  any  debt  duo. 

HeU,  that  defendants  were  estopped  by  their  representation  from 
denying  their  indebtedness  to  Cutten. 

Previous  to  the  garnishee  process  being  isned  Cutten  had  drawn  an 
order  requesting  defendants  to  pay  all  snms  coming  due  to  him  under 
the  eniriueer's  monthly  ceriiticates  to  one  Killam,  but  there  was  no 
evidence  of  any  indebtedness  of  Cutten  to  Killam. 

Held,  that  this  was  not  such  an  equitable  assignment  as  would  pre- 
vent the  garni.Hhee  process  from  operating  on  the  fund. 

Fitzrandolph  v.  Shanly  et  al, 199 
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GROUNDS,  In  rule  nisi  for  quo  warranto. 

See  Ps ACTIOS,   Quo  warrrjtto. 
GUARANTEE. 

Defendant,  in  writinjr,  requested  plaintiff's  firm  to  snpply  to  F.  R. 
'*tbe  outfit  for  his  boat"  then  being  built  by  F.  K.  and  D  R.  jointly, 
and  promised  to  see  that  they  got  their  money.  The  goods  were  first 
charged  to  F.  R.  but  afterwards  to  F.  R.  and  D.  R.  jointly,  to  whom 
other  goods  were  sold,  being  supplies  for  a  fishing  voyage.  Seven^l 
months  after  the  date  of  the  guarnutee  a  balance  was  struck  at  $303  10, 
for  which  a  joint  and  sereral  note  was  given  by  F.  R.  and  D.  R.,  who 
also  executed  a  bill  of  sale  of  the  boat  to  ))Iaiutiff*8  firm,  the  considera- 
tion moutioued  being  MOO.  The  plaintiff  stated  that  the  note  was 
only  taken  as  an  acknowledgment  of  the  debt  and  that  both  the  note 
and  the  bill  of  sale  were  held  only  as  security. 

Held,  (James,  J.  dissenting,)  that  the  Judge  was  warranted,  as  the 
bill  of  sale  contained  no  release,  in  finding  for  the  plaintiff  for  the  value 
of  tl»e  goods  supplied  as  outfit  for  the  boat  only. 
Scott  V.  Crockett 410 

HABEAS  CORPUS. 

A  prisoner  was  convicted  of  larceny  and  sentenced  to  one  year's 
imprisonment  in  Dorchester  penitentiary:  The  warden  refused  to 
receive  him  on  the  ground  that  the  (shortest  period  for  which  prisoners 
could  be  sentenced  to  or  received  at  the  penitentiary  was  two  years. 
Prisoner  was  then  taken  to  the  county  jail.  To  a  rule  in  the  nature  of  • 
habeas  corpus  the  jailer,  in  his  return,  set  out  the  conviction  for  larceny 
and  alse  returned  that  the  prisoner  was  detained  under  a  warrant  ef  k 
Justice  for  attempting  to  escape  by  tearing  up  the  floor  of  his  cell.  The 
warrant  annexed  to  the  return  was  under  the  hand  of  two  Justices. 
The  Court  refused  to  discharge  him  and  decided  that  he  should  be 
sentenced  to  imprisonment  in  the  common  jail,  for  one  year,  inclusive 
of  the  period  for  which  he  bad  already  been  detained. 

In  re   Wallace  Rice    77 

See  also  Lxbertt  of  the  Subject. 

HOUSE,   SEyj£R£D  FROM  SOIL. 

See  TsoYsx  for  House. 

HOUSE  OF  ASSEMBLY,  Election  op  member. 

See  Rules  of  Cowi  as  to  Petitions 527 

HOUSE  OF  COMMONS,  Election  op  member. 

See  Rules  of  Court  as  to  Petitions 540 

ILLEGAL  SENTENCR 

A  prisoner  was  convirted  of  larceny  and  sentence!  to  one  year's 
imprisonment  in  Dorcher^ter  penitentiary.  Ibe  warden  refused  to 
receive  him  on  the  ground  that  the  shortest  period  for  which  prisoners 
could  be  sentenced  to  or  received  at  the  penitentiary  was  two  years. 
Prisoner  was  then  taken  to  the  county  jail.  To  a  rule  in  the  nature  of 
habeas  cot  pus  the  jailer,  in  his  return,  set  out  the  conviction  for  larceny  and 
also  returned  that  the  prisoner  was  detained  under  a  warrantor  a  Justice 
for  attempting  to  escape  by  tearing  up  the  floor  of  his  cell  The  warrant 
annexed  to  the  return  was  under  the  hand  of  two  Justices.    The  Court 
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refiiFcd  to  discharge  him  and  decided  that  he  shonld  be  sentenced  to 
impri»oniiieDt  in  the  commoD  jail,  for  one  year,  inclnsive  of  the  period 
for  wliic-ii  he  hjul  already  been  detained. 
In  re  WalUict  Rice  ! 7T 

INDORSEMENT,  Irregular. 

Defendant's  two  sons  purchased  a  vessel  from  one  Pettipas  for  which 
they  pave  their  note  payable  to  Pettipas  or  order.  The  defendant 
wrote  his  name  on  ihe  back  of  the  note  in  the  same  direction  as  the 
writing  in  the  body  of  the  note  inside,  and  it  was  afterwards  taken  to 
Petti  pas  who  wrote  his  name  across  the  back  of  che  note  (in  manner 
described  in  the  jndpmeiit  of  Jambs,  J.,  a  r.^.  Pettipas  then  handed 
the  note  to  plaintiff  to  whom  he  was  indebted  and  plaintiif  sued  the 
defendant  on  the  note,  alleging  that  Pettipas  endorsed  the  note  to 
defendant  who  endorsed  it  to  the  plaintiff. 

Ueldf  that  the  plaintiff  coald  recover  the  amount  of  the  note.  (Per 
James,  J.,  that  plaintiff,  not  knowing  the  facts,  had  a  right  to  aasame 
that  the  note  was  endorsed  first  by  Pettipas  and  afterwards  by  defend- 
■ant;  ;><>r  DrsBarreb  and  Smith,  JJ.,  that  defendant,  by  placing  bis 
name  on  the  back  of  the  note  and  allowing  it  to  pass  into  the  hands  of 
the  payee  to  be  by  him  transferred  to  whom  he  pleased,  waa  liable  to 
the  plaintiff  as  bona  fide  holder  without  notice.) 
McLean  v.  Gamier  , 432 

INFANT   TRADER. 

An  infant  trader  bought  goods  from  plaintiff,  part  of  which  were 
feund  by  the  Judge  to  have  been  given  by  him  to  his  boarding-house 
keeper  on  account  of  his  board. 

Held,  Creversing  the  judgment  of  Johnbtonb,  J.,)  that  the  fact  of 
the  goods  being  so  supplied  did  not  render  them  -necessaries  8«  as  to 
«nah]e  the  plaintiff  to  recover,  and  that  the  judgment  must  be  entered 
for  defendant  with  costs. 
Jenkim  v .  Way 894 

INSOLVENT  ACT  OF   1875. 

•1.  An  action  of  trespass  was  brought  by  plaintiff  as  a.vignee  of  L.  P. 
Fairbanks  under  the  Insoh-ent  At  of  1875.  Defendants  pleaded  deny- 
ing possession  and  title,  and  denying  that  the  plaintiff  was  assignre,  as 
alleged.  It  appeared  that  the  bnsincss  of  the  insolvent  had  reference 
only  to  the  canal  property,  of  which  he  had  been  the  owner,  and, 
althonofh  on  cross^xamination  the  plaintiff  stated  that  Fairbanks  had 
bought  and  sold  all  sorts  of  things, .  and  had  bought  oats.  wo«»d  and 
iron,  he  added  that  there  were  no  assets  of  that  kind,  that  Fairbanks 
had  handed  him  no  books  of  account,  books  of  bnsiness  or  cash  book, 
and  that  his  books  had  reference  wholly  to  the  canal  property. 

Held,  that  Fairbanks  was  not  a  trader  within  tho  meaning  of  the 
Insolvent  act,  and  Creighton  was  not  his  lawful  assignee,  and  therefore 
had  no  title  to  the  land  ;  that  this  defence  had  been  sufficiently  pleaded, 
and  that  section  144  of  the  Insolvent  Act,  making  the  assignment 
prima  facie  evidence  of  the  regularity  of  all  proceedings  did  not  apply, 
as  the  oueation  was  not  merely  as  to  the  regalarity  of  the  proceed! ugs. 
Cieiffhton,  Assignee,  v.  Chittick  et  al 90 

5t,  Defendant  and  his  co-partner  became  insolvent,  and  plaintiffs  filed  a 
claim  against  the  partnership  estate  for  the  notes  declared  on,  made  by 
the  partnership  and  endorsed  by  the  defendant,  without  disclosing  the 
security  of  defendant  as  indor^er,  or  their  attempting  to  rank  on  the 
individual  estate.  Defendant  obtained  the  required  number  of  signa- 
tures to  a  deed  of  composition  and  discharge,  and,  very  shortly  before 
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he  applied  for  its  confirmation,  plaintiffs  attempted  to  amend  tlioir  affi- 
davit of  claim  against  the  partnership  so  as  to  disclose  the  security, 
hut  the  athdarit  was  not  resworn.  At  the  same  time  a  claim  was  filed 
against  the  int^ividual  estate.  Defendant,  by  his  deed,  covenanted,  in 
consideration  of  the  discharge,  to  pay  a  composition  and  give  to  each  of 
the  creditors  his  promissory  notes  secured  by  names  appro\'ed  of  by  the 
inspectors,  but  did  not  include  plaintiffs'  claim  in  his  schedule,  or  make 
or  deliver  any  notes  to  them. 

Held,  that  the  claim  was  a  claim  "  provable"  against  the  defendant's 
individual  estate  within  the  meaning  of  the  Act,  although  the  right  to 
prove  had  been  lost  by  the  failure  to  disclose,  but  that  plaintiffs'  claim 
was  not  discharged,  defendant  having  refused  to  make  or  deliver  to 
them  the  notes,  and  having  treated  plaintiffs  as  if  they  had  no  valid 
claim  against  the  estate. 

Jamks,  J.,  dissenting,  held  that  the  discharge  was  not  conditional  on 
the  notes  being  given,  bat  absolute,  and  that  it  bound  the  plaintiffs. 
Piciou  Bank  v.  Fraser 116 

3.  Objections  to  claim  against  insolvent  estate  dismissed  where  no  evi- 
dence was  filed  with  the  assignee  of  service  of  copy  on  the  claimant. 
Insolvent  Act  of  1875,  sec.  95. 

In  re  Morton 174 

4.  Plaintiff  brou;:htan  action,  February  20th,  1876,  on  two  promissory 
notes,  with  a  count  for  fraud  under  sectitm  136  of  the  Inwlvent  Art  of 
1875.  Defendant  had  become  insolvent  in  December,  1875,  and  obtained 
from  his  creditors  a  deed  of  composition  and  discharge,  which  was  duly 
confirmed  September  16th,  1876,  previously  to  which  date  plaintiff  haa 
accepted  a  composition  on  the  notes  sued  on ;  but  plaiutiff  had  not 
signed  the  died.  Defendant  having  pleaded  March  8tn,  1876,  added  a 
plea  September  25th,  1 878,  setting  up  the  deed  and  the  acceptance  of  a 
composition',  but  did  not  plead  the  discharge  puis  darrein  continuance, 
his  counsel  apprehending  that  the  effect  of  such  a  plea  would  be  to  con- 
fess the  fraud  charged  in  the  declaration.  The  cause  was  tried  in 
April,  1880,  when  a  verdict  was  found  for  the  plaintiff  for  the  balance 
of  the  notes  sued  on,  but  the  jury  acquitted  the  defendant  of  the 
charge  of  fraud.  Defendant  then  took  a  rule  nisi  to  sta^  proceedings, 
on  the  ground  that  the  debt  had  been  discharged. 

Rtilo  nisi  discharged  with  costs.     {Per  Ritchxb,  E.  J., — Held,  that 
the  defendant  could  have  pleaded  the  discharge  puis  darrein  continuance, 
with  a  simple  protest  that  there  was  no  fraud.) 
Harrington  v.  Witter  183 

5.  Plaintiff  sued  on  a  note  made  by  defendant  to  John  T.  Fraser  for 
870  86,  and  endorsed  to  ■  him.  Defendant  pleaded  a  discharge  i^ 
insolvency,  to  which  plaintiff  replied  that  the  debt  had  not  been 
scheduled  in  compliance  with  the  act.  The  schednle  contained  the 
following :  "John  T.  Fraser's  note  S72  60." 

Held,  that  the  schedule  did  not  sufficiently  describe  the  note,  which, 
being  negotiable,  should  have  been  schedtiled  as  "  negotiable  paper, 
the  holder  of  which  is  unknown." 
Huttv.  Sutherland   191 

6.  D.  N.  Shaw  stored  a  lot  of  fish  with  defendants,  which  he  afterwards 
sold  to  Richardson,  giving  him  a  memo,  headed  "  W.  M.  Richardson, 
bought  of  D.  N.  Shaw,"  signed  by  the  latter.  Richardson  paid  half  in 
cash  and  gave  Shaw  a  note  for  the  balance,  which  was  endorsed  by 
defendants,  and  retired  by  them  at  maturity.  Richardson,  after  the 
sale,  became  insolvent,  and  plaintiff,  his  assignee,  produced  at  the  first 
meeting  a  memo,  of  assets,  the  first  item  of  whicn  was  **  236  bbls.  of 
mackerel  stored  at  Black  Brothers,"  defendants.  One  of  the  defend- 
ants attended  the  meeting  and  saw  the  memo.,  remarking  to  those 
present  that  he  was  not  aware  of  any  fish  of  Ri'^.hardsou's  stored  with 
them,  but  he  gave  n*  such  intimation  to  the  assignee  or  inspector,  and, 
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long  af («r,  the  defendants  made  a  claim  on  the  estate  for  the  amonnt 
of  the  note,  statinj;  that  they  held  no  security,  and  a  dividend  whs  paid 
them.  The  assignee  having  brought  an  action  of  trover  for  the  tish, 
recoTBred  a  verdict. 

Held,  that  the  defendants  had  no  rieht  to  retain  the  fi-oh,  (no  claim 
of  lien  having  b«»en  set  npj  and  that  by  holding  the  note  and  claiming 
for  the  amount  on  the  insolvent  estate,  they  would  have  lost  all  right  lo 
retsin  jiossession  of  the  fish  if  they  ever  had  any  such  right. 

Harty  Assignee,  ▼.  Troop  et  al 351 

INSOLVENT  DEBTORS,  Act  for  rblibp  of. 

The  act  of  the  Provincial  Legislature,  187S,  ch  8,  providing  for  the 
relief  of  debtors  imprisoned  on  process  oQt  of  the  County  Courts  ia 
not  ultra  vires. 

An  action  was  tried  in  the  County  Court  in  February.  1 878,  before 
the  passage  of  the  Act,  against  Commissioners,  for  discharging  a  debtor 
imprisoned  on  process  out  of  the  County  Court,  but  the  judgment, 
which  was  in  plaintiff's  favor  with  eight  dollars  damages,  was  not  pro- 
nounced until  Deceral)er,  1878,  the  act  having  passed  in  April,  1878,  one 
clause  of  which  provided  that  no  action  in  any  Court  should  be  taken 
or  sustained  by  reason  of  proceedings  theretofore  taken  for  the  relief  of 
such  debtors  being  illegal,  invalid  or  void. .  An  appeal  from  this  judg- 
ment was  sustained  with  ceets,  each  party  paying  his  own  costs  in  the 
Court  below. 
Johnston  v.  Poyntz  et  cU 19S 

INSURANCE,  FIRE. 

1.  Plaintiffs  obtained  $5,000  insurance  on  a  mill  and  machinery  from 
defendant  company,  in  addition  to  S4,000  insured  iu  another  office.  In 
a  letter  from  plaintiffs  to  their  agents  in  Halifax,  they  described  the 
mill  and  machinery  as  a  good  risk  for  $10,000,  (for  which  they  were 
then  instructing  them  to  insure  it),  and  estimated  that  it  could  not  be 
replaced  for  $15,000,  although  they  had  purchased  it  from  a  bankrupt 
estate  for  $3,500.  Plaintiffs'  witnesses  valued  the  property  variously 
from  $12,000  to  $20,060,  and  defendants  called  no  witnesses  as  to  the 
value. 

Held,  that  the  verdict  for  plaintiffs  could  not  be  disturbed  under  this 
evidence  on  the  ground  of  a  "false  and  fraudulent  representation 
that  the  property  insured  was  worth  $15,000,  when  its  real  value  was 
much  less." 

One  of  the  conditions  of  the  policy  required  the  application  to  state 
by  whom  the  property  was  occupied,  and  whether  any  manufacturing 
was  carried  on  within  or  about  ir,  and  plaintiflls  had  described  it  as  a 
framed  building,  occupied  as  a  water-power  saw-mill.  It  had  been  built 
about  1870,  and  worked  for  about  four  months  in  every  year  for  three 
years,  from  which  time,  until  it  was  purchased  by  plaiutifl^  in  December, 
'1877,  it  appeared  to  have  been  unoccupied  and. unused  as  a  mill.  When 
plaintiffs  purchased  they  immediately  went  into  possession,  and  put 
their  oervants  in  charge ;  but  the  mill  could  not  at  that  season  be 
worked  for  want  of  water,  even  had  it  been  in  working  order  Soon 
after  purchasing  they  set  about  repairing  the  dam,  which,  when  finished 
in  April,  1878,  was  carried  away  by  a  freshet,  after  which  plaintiffs  pro- 
ceeded to  build  another  dam,  aboncloning  any  idea  of  working-the  mill 
until  the  increase  of  water  in  the  autumn.  The  mill  was  destroyed  by 
fire  in  Jnly,  1878.  A  further  condition  rendered  the  policy  void  for 
misrepresentation  or  conceahnent  touching  the  risk. 

Held  that  the  condition  as  to  defining  the  occupacy  and  nse  had  been 
sufficiently  fulfilled  by  the  application,  which  stated  accurately  the  pur- 
poses for  which  the  building  was  erected  and  intended  to  be  used,  and 
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for  which  it  was  then  nsecl,  m  far  as  the  season  of  the  year  would  per- 
mit, aud  that  there  had  been  no  such  concealment  as  co'avoid  the  risk. 
McGihbon  et  aL  r.  Imperial  Fire  Insunm.'e  Co 6 

2.  A  condition  in  plaintifiTs  policy  of  insurance  required  the  certificates 
of  two  magistrates  most  contigcons  to  the  fire  to  he  delirered  within 
fonrt eon  dnys  after  losii,  and  provided  thnt  if  the  claim  should  not,  for 
the  space  uf  three  months  alter  the  occurrence  of  the  fire,  be  in  all 
respects  verified  in  manner  aforesaid,  the  assured  should  forfeit  erery 
right  ro  payment  or  restitution,  and  time  shenld  be  of  the  essence  of 
the  contract.  A  verdict  was  found  for  platutifF  in  April,  1877,  which 
was  set  aside  after  argument  had  in  February,  1 878,  on  the  ground  that 
the  certificates  of  the  nearest  magistrates  hsd  not  been  produced. 
PlaintifE  thi-n  procured  certificates  from  the  nearest  magistrates. 

Il^Idf  that  this  was  no  compliance  with  the  condition,  and  plaintiff 
could  not  recover. 
0*ConnQr  v.  CjmmereieW  Union  Assurance  Co 338 

INSURANCE,    LIFR 

An  action  was  brought  on  a  policy  of  life  insurance  on  the  margin 
of  which  was  a  blank  memo,  as  follows :  "  This  policy  is  not  valid     * 

unless  countersigned  by i. ......  agent  at Counter- 

sigoed  this day  of 187 Agi-nL"    The 

act  incorporating  the  defendant  company  made  the  signature  of  the 
President  or  Vice-President  nnd  Grneral  Manager,  with  the  common 
seal  of  the  tssociation*  a  sufficient  execution  of  the  policy.  The  policy 
was  thus  executed  but  not  countersigned.  The  agi  nt  swore  that  it  bad 
never  been  delivered  as  a  policy  but  had  merely  been  handed  to  the 
party  on  whose  life  it  was  to  be  effected,  for  p^-rusal,  and  that  the  pre- 
mium had  not  been  tendered  until  af  er  the  death,-^by  the  plaimiff. 
He  also  swore  that,  although  the  policy  was  executed  in  October,  1872, 
it  had  remained  in  his  posseseion  until  May,  1873,  hut  plaintiff  swore 
that  he  had  seen  it  in  the  bands  of  the  deceased  in  November,  1872, 
and  two  other  persons  gave  similar  evidence,  besides  which  there  were 
circumstances  in  the  case  farorable  to  plaintiff's  statement.  The 
policy  recited  that  the  premium  had  been  paid. 

Ueldf  that  on  the  weight  of  evidence  as  to  delivery  of  the  policy  the 
rerdict  for  plaintiff  must  be  sustained,  that  the  comlirion  as  to  counter- 
signing was  not  warranted  by  the  charter  of  the  company,  and,  even  if 
it  were  so  warranted,  would  be  entirely  inoperative,  being  only  a  mean- 
ingless blank  form  on  the  margin  without  signature  or  seal  and  not 
embodied  in  the  policy. 
O'Donnell  v.  Confederation  Life  Insurance  Co 231 


Marine. 


The  insured  gave  a  note  for  the  premium  which  became  due  Septem- 
ber 30th,  1878.  On  account  of  their  failure  in  business  previous  to  this 
date  the  defendants  demanded  and  received  a  guarantee  dated  August 
6th,  1878,  for  the  payment  of  the  note,  which  they  held  at  the  time  of 
the  loss,  October  12th,  1878,  having  never  returned  it  to  the  makers,  or 
demanded  payment  of  it  from  them.  The  policy  provided  among 
other  things  that  "  should  the  person  liable  for  the  premium  or  any  note 
or  obligation  given  therefor  fail  in  business  before  the  time  for  payment 
arrives,  this  insurance  shall  at  once  become  snd  be  void,  unless  and 
until  before  loss  the  premium  be  paid  or  satisfactorily  secured  to  the 
company." 

Held,  that  the  terms  of  the  policy  were  fulfilled,  and  the  policy  was 
in  force,  the  premium  having  been  "  satisfaftorily  secured  "  to  the  com- 
pany. 
Corbttt  y.  Anchor  Marine  Insurance  Co • .  •  •  873 
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INTOXrCATING    LIQUORS, 

Defendiint  was  convicted  before  the  Stipendiary  Magistrate  for  the 
police  division  of  Yarmouth  of  selling  intoxicating  liquors  wirhont 
license,  and  appealed  to  the  Conntj  Cvart,  contendinjj:  that  the  Stipen- 
diary Magi^trate  ha<l  no  jurisdiction,  as  the  act  for  appointing  Stipen- 
diary Magistrates  and  thus  creating  a  Court  was  ultra  vires  ;  that  there 
had  been  no  statement  of  claim  filed  before  the  issue  of  the  writ  as 

f)rovided  by  A'.  S.,  cap.  91,  sec.  3,  and  that  he  was  justified  in  selling 
iquors  to  be  nsod  medicinally  by  virtue  of  his  beiug  a  licensed  drag- 
gist,  although  no  appoiutmcut  bad  been  made  by  the  Sensiuus  under 
R.  6'.,  cap.  75,  sec  41.  1  ho  9ales  were  made  by  '^the  defendant  aud  bis 
clerk  indiscriminately  and  without  a  doctor's  prescription. 

The  judgment  of  the  County   Court,   dismissing    the  appeal,  was 
affirmed,  with  costs. 
Gardner  v.  Parr    225 

JOINDER   OF   TRESPASS    AND    TROVER   COUNTS   WITH    REPLEVIX. 

See  Practice.  • 

LEX    LOCI  CONTRACTUS. 

See  Medical  Rboistratiok  Law. 

LIBEL. 

This  action  was  brought  against  the  defendant  comp.iny  for  wrong- 
fully and  mrtliciously  transmitting  over  their  wires  from  Halifax  (o  St. 
John,  and  cauiiing  to  be  printed  and  published  in  the  iMily  'leieffrajih 
of  the  city  last  named  and  elsewhere,  the  false  and  defamatory  message, 
of  and  concerning  the  plaintiffs,  t.  6.,*^  John  Silver  &  Co.,  (meaning; 
the  plaii.tiffs)  wholesale  clothiers  of  Granville  Street,  have  failed. 
Liabilities  heavy  ;"  metfuing  that  plaintiffs,  etc.,  whereby  many  custom- 
ers ceased  to  deal  with  plaintiffs,  etc.  Defendants  denied  having  pub- 
lished the  alleged  matter  of  and  concerning  the  plaintiffs,  and  no  evi- 
dence waM  offered  to  show  that  the  alleged  libel,  or  the  words  John 
Silver  &  Co  referred  to  the  plaintiffis  or  either  of  them,  hut  the  plain- 
tiffs  described  themselves  in  the  writ  as  wholesale  and  retail  merchants 
in  Halifax,  doing  business  under  the  name  of  John  Silver  &  Co.,  and 
there  was  no  evidence  of  any  firm  doing  bnsiness  in  Granville  St.  of  the 
name  of  John  Silver  &  Co.  other  than  that  of  plaintiffs.  The  original 
telegraph  message  was  not  produced,  but  a  copy  of  the  newspaper  con- 
taining ii  was  received  in  evidence,  the  publisner  of  the  paper  having 
stated  that  he  never  searched  for  the  telegram,  that  it  was.no  use  to  do 
so,  that  he  had  never  had  the  custody  of  the  telegram,  and  that  such 
tele<;rams  were  generally  destroyed  the  meruing  after  they  were 
received.  There  was  no  express  evidence  to  show  that  Snyder,  who 
f  urui.Hhed  the  telegram,  was  appointed  bv  defendants  a.««  their  agent,  but 
the  publisher  swore  to  an  arrangement  by  which  he  took  telegraphic 
information  from  the  defendant  company,  paying  only  for  such  tele- 
grams as  he  publislu'4,  and  added  that  Snyder  was  the  head  man  in 
St.  John,  and  had  been  so  ever  since  the  establishment  of  the  company, 
that  his  transactions  were  entirely  with  Snjrder,  whom  he  took  to  be 
acting  as  agent  of  the  company,  the  bills  being  rendered  in  their  name 
by  Snyder.  • 

held,  (VVeatherbk,  J.,  dissenting,)  that  the  jui^  were  warranted  in 
finding  that  the  libel  complained  of  pointed  unmistakably  to  the  plain- 
tiffs, that  the  copy  of  the  news()aper  had  been  properly  received ;  that 
the  jury  were  warranted  in  finding  that  Snyder,  in  furnishing  the  tele- 
gram, \\a»  acting  as  agent  of  the  defendants,  and  that  the  verdict  lor 
the  plaintiffs  tor  $7000,  although  perhaps  larger  than  the  Court,  if 
empauuelled  as  ajury,  would  have  given,  could  not  be  set  aside  as 
excissive. 

S  Iver  et  a/,  v.  Dominion  Telegraph  Co 17 

See  also  Noksuit,  Settiko  aside. 
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LIBERTY  OF  THE  SUBJECT. 

1 .  Certiorari  to  remove  a  conYiction  for  violation  of  the  License  laws 
in  the  City  of  Halifax,  quashed  on  the  ground  that  a  bond  had  been 
filed  instead  of  bail. 

The  defendant  having  been  released  on  the  issne  of  the  certiorari,  and 
re-arrested  on  the  original  warrant  after  the  certiorari  was  qnashed,  the 
Court  granted  a  mle  under  the  statute  "of  securing  the  liberty  of  the 
subject/'  on  terms  that  defendant  should  bring  no  action. 
City  of  Halifax^,  Leake    142 

2.  8«ction  6  of  chapter  94,  AS,  giving  an  appeal  from  the  decisions 
and  judgments  of  a  Judge  at  chambers,  does  not  apply  to  an  order  in 
the  nature  of  a  writ  of  habeas  corpus  granted  by  a  Judge  under  section 
3  of  chapter  99,  R  S.,  **  of  securing  the  liberty  of  the  subject." 

InreA.  L,  McKtnzie 481 

See  also  Habeas  Corpus. 

LICENSE  LAWS. 

See  Intoxicating  Liquors. 

LIE]^. 

See  Insoltbnt  Act  of  1875.    6. 


FOR  STORAGE  AND   WHARFAGE,    WaIVBR  OF. 

See  Waiver  of  Lien. 

MEDICAL  REGISTRATION  LAW. 

The  plaintiff,  a  physician  practising  in  Newfoundland,  performed 
medical  services  for  the  defendant,  then  also  resident  there. 

Held,  that  the  plaintiff  could  recover  in  this  (yourt,  notwithstanding 
he  was  not  registered  under  R,  S.,  cap.  28,  sec,  22. 
WitmotY^Shato 343 

MINING  LAW. 

See  Forfeiture  of  Miking  Arba« 

MINUTES  OF  EVIDENCE. 

See  County  Court. 

MISREPRESENTATION  OF  RISK. 

See  Insurance,  Firk.    1. 

MIXTURE,  DiSTiCTiON  between  civil  and  commost  law  doc- 
trine. 

See  Replevin.    2. 

MONEY  HAD  AND  RECEIVED. 

A  peddlar  was  informed  that  he  would  not  be  allowed  to  sell  oil  in 

the  Town  of  Dartmouth  witt^rat  a  license,  and,  rather  than  stop  his 

^  business  or  contest  the  right,  he  paid  the  fee.    The  County  Court  tfudge 

'  held  that  the  money,  having  oeen  paid  yoluntarily,  could  not   be 

recovered. 

Heldf  reversing  this  judgment,  that  the  money  could  be  recovered 
back  under  the  count  for  money  bad  and  received. 
Hancock  v.  Toum  of  Dartmouth 129 

37 
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MORTGAGE,  Suit  on. 

A  writ  of  summoDs  was  issued  coromandiDg  defendants  to  appear  in 
the  Supreme  Court  at  Truro' at  the  suit  of  plaintiffs,  who  alleged  that 
defendants  were  indebted  for  principal  and  interest  on  a  mortgage, 
reciting  the  proviso  for  redemption.  The  writ  proceeded  to  set  oat  an 
amount  due  on  a  promissory  note  of  defendants  for  the  same  amount aa 
the  mortgage,  given  as  collateral  security,  and  prayed  that  in  default 
of  payment  the  equity  of  redemption  should  be  foreclosed  and  a  sale  of 
the  premises  made.  Defendant  treated  this  suit  as  one  brought  in  thia 
.Court  under  R.  S.,  cap.  103,  and  not  as  an  equity  suit,  and  pleaded 
various  grounds  of  defence.  The  cause  was  twice  tried  and  the  verdict 
for  defendants  was  in  each  case  set  aside  by  the  Court  in  banco.  Plaintiff 
then  took  a  rule  nisi  to  rescind  the  rules  setting  aside  the  verdict  on  the 
ground  that  the  Court  had  no  jurisdiction,  the  suit  being  an  e<}uity  case. 

Hdd,  that,  although  the  writ  was  not  in  strict  conformity  to  the 

Srocedure  pointed  out  in  chapter  103,  yet  the  Conrt  had  jurisdiction  to 
eal  with  the  case,  not  as  one  brought  for  the  forecloenre  of  an  equity 
of  redemption,  but  as  one  in  which,  on  non-payment  of  the  mortgage 
and  note,  an  order  of  sale  of  the  premises  was  sought,  and  that  it  was 
too  late  to  raise  the  question  of^  want  of  jnrisdiction  grovnded  on  an 
informality  in  the  writ,  which  had  been  waived  by  defendants  pleading 
to  and  defending  the  cause  as  an  action  at  common  law. 
Lynds  et  al»  v.  Hoar  et  al,  • . .  • 23? 

MORTGAGEE,  Right  op,  to  bring  action  before  entry. 

See  Tboyss  won  Housb. 

NECESSARIES. 

See  Intant  Trader. 

NEGOTIABLE  PAPER,  How  scheduled. 

See  Insolvsnt  Act  of  1875.    5. 

NEW  TRIAL,  Rule  under  the  statute  for. 

See  Regula  Generalis 5S3 

NON-DELIVERY,  Action  for. 

See  CoNRiONBES,  Action  bt. 

NONSUIT,  Setting  aside. 

The  defendant  company  was  incorfK>rated  by  statute  for  the  purpose  of 
printing  and  publishing  the  '*  Morning  Herald  "  newspaper,  and  waa 
charged  by  plaintiff  with  having  published  of  and  concerning  him  that 
he  had  absconded,  meaning  that  he  was  insolvent.  A  letter  was  put  in 
evidence  from  plaintiff's  solicitors  to  Cahill,  the  business  manager  of  the 
company,  referring  to  the  statement  as  false,  and  demanding  reparation, 
to  which  the  following  letter  was  received,  in  the  handwriting  of  the 
business-manager,  who  had  shown  the  letter  to  the  editor ;  "  The  editor 
of  the  *  Herald,'  referring  to  Messrs.  McCoy  &  Longley's  letter,  rejjuesta 
that  they  state  what  reference  thev  wish  to  make  to  the  matter  in  the 
'  Herald.'  If  the  statement  as  published  is  now  denied  by  Mr.  Wright, 
the  editor  is  willing  to  accord  to  him  the  benefit  of  such  denial."  The 
business  manager,  who  had  been  a  practical  printer,  testified  that  he  had 
knowledge  of  tlie  make-up  of  the  paper,  and  that  there  were  advertise-  * 
ments  in  the  paper  tendered  that  were  charged  for  by  the  defendants, 
but  on  the  following  day  he  gave  evidence  somewhat  conflicting  with 
that  of  the  previous  day  in  reference  to  his  knowledge  of  the  make-up 
of  the  paper.    The  Judge  en  the  first  day  declined  to  reeeive-  a  qjaestioA 
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as  to  Cahill's  belief  that  the  paper  tendered  was  one  iasaed  bj  defend- 
ants. In  his  report  the  Judge  said ;  "  I  refused  to  receive  the  news- 
paper as  proven,  and,  the  plaintiff  having  become  nonsuit,  I  offered  to 
give  him  a  rule  nisi" 

Held,  that  this  was  not  such  a  voluntary  nonsuit  that  the  plaintiff 
could  not  move  to  set  it  aside,  and  that  the  evidence  of  Cahill  as  to  the 
make-up  of  the  paper  should  have  isone  to  the  jury.  (Q,,  as  to* 
BiTCiiiB,  E  J.'s  concurrence  in  this  ruling.)  (Pn-  McDon ald,  J.,  that 
on  the  evidence  of  the  letters  the  question  of  publication  was  one  of  fact 
for  the  jury.) 
Wright  V.  Morniag  Htgrald  Co , ,398 

JS^OTICE  OF  PROCEEDINGS  FOR  FORFEITURE. 

Set  FORFEITUSB  OF   MXNINO   AkBA. 

OBJECTIONS  TO  CLAIM,  Service  op. 

See  Insolybnt  Act  of  1875.    3. 

OCCUPATION  OF  PREMISES,  Condition  as  to. 

One  of  the  conditions  of  the  policy  required  the  application  to  state 
by  whom  the  property  was  occupied,  and  whether  any  msnufacturing 
was  carried  en  within  or  about  it,  and  plaintiffs  had  'described  it  as  a 
framed  building,  occupied  as  a  water-power  saw-mill.  It  had  been  built 
about  1870,  and  worked  for  about  four  months  in  ever^  year  for  three 
years,  from  which  time,  until  it  was  purchased  by  plaintifb  in  December 
1 877,  it  appeared  to  have  been  unoccupied  and  unused  ana  mill.  When 
plaintiffs  purchased  they  immediately  went  into  possession,  and  put 
their  servants  in  charge;  but  the  mill  could  not  at  that  season  be 
worked  for  want  of  water,  even  had  it  been  in  working  order.  Soon 
after  purchasing  they  set  about  repairing  the  dam,  which,  when  finished 
in  April,  1878,  was  carried  away  by  a  freshet,  after  which  plaintiffs 
proceeded  to  build  another  dam,  abandoning  any  idea  of  working  the 
mill  until  the  increase  of  water  in  the  autumn.  The  mill  was  destroyed 
by  fire  in  July.  1878.  One  of  the  conditions  rendered  the  policy  void  for 
misrepresentation  or  concealment  toochiu};  the  rktk. 

Held^  that  the  condition  as  to  defining  the  occupancy  and  use  had 
been  sufiliciently  fulfilled  by  the  application,  which  stated  accurately  the 
purposes  for  which  the  bnildinn;  was  erected  and  intended  to  be  used, 
and  for  which  it  was  then  used,  as  far  as  the  season  of  the  year  would 
permit,  and  that  there  had  been  no  such  concealment  as  to  avoid  the 
risk. 
McGibbon  et  ai  v.  Imperial  Fire  Insurance  Co 6 

OVERVALUATION,  Fraudulent. 

Plaintiffs  obtained  $5,000  insurance  on  a  mill  and  machinery  from 
defendant  company,  in  addition  to  84,000  insured  in  another  office.  In 
a  loiter  from  ))laiutiffs  to  their  agents  in  Halifax,  they  described  the  mill 
and  machinery  as  a  good  risk  for  $10,000,  (for  which  they  were  then 
instructing  them  to  insure  it),  and  estimated  that  it  could  not  be 
replaced  for  $15,000,  althouifh  they  had  purchased  it  from  a  bankrupt 
.  estate  for  $3,500,  Plniutiffs'  witnesses  valued  the  property  varionsly 
from  $12,000  to  $20,000,  and  defendants  called  no  witnesses  as  to  the 
value. 

Held,  that  the  verdict  for  plaintiffs  could  not  be  di<$torbed  under  the 
evidence  on  the  ground  of  '*a  false  and  fraudulent  representation  UiHt 
the  property  insured  was  worth  $15,000,  when  its  real  value  was  much 
less.' 
Median  et  al.  v.  Imperial  Fire  Insurance  Co 6 
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PAKLIAMEXTARY  ELECTION. 

See  Rules  of  Couit 527,  MO 

PARTITION,  Suit  for. 

James  Ajlward  by  his  will  directed  as  follows :  "  I  recommend  to  mj 
wife,  whom'  I  ordHin  my  executrix,  and  J.  B.  and  A.  F.  execators,  that 
at  the  discretion  of  my  widow  when  she  may  deem  proper  they  with 
her  may  dispose  of  my  real  estate  to  which  of  my  sons  may  incline  to 
give  the  best  price  and  to  assist  her  in  making  an  equal  division  thereof 
among  my  five  sons."  The  execators  renounced  and  the  widow  con- 
veyed the  property,  December  Ist,  1859,  to  Jno.  Aylward,  who  conveyed 
it  to  one  Dancan,  December  24th,  1850.  Both  deeds  were  recorded 
January  5th,  1852.  The  heirs  of  Dancan  conveyed  it  in  1868  to  Merritt 
&  Bligh  by  deed  recorded  in  1869.  In  October,  1871,  Edward  Aylward 
commenced  proceediners  for  a  partition,  claiming  that  the  widow  had 
conveyed  the  land  secretly  to  John  Aylward  and,  in  his  evidence,  stated 
that  he  had  never  been  asked  by  the  widow  or  the  executors  to  offer  for 
the  land  }ind  was  not  aware  of  the  deed  to  John  Aylward  until  about  a 
year  after  its  date ;  but  it  did  not  appear  that  he  had  ever  ol>jected  to 
the  title  of  John  Aylward  under  the  deed  or  called  in  question  the  title 
of  Duncan  or  those  deriving  title  from  his  heirs;  and  ne  did  not  assert 
that  he  ur  any  of  his  brothers  was  willing  to  give  more  than  John  had 
given  er  that  the  land  was  worth  more. 

Held,  that  in  view  of  the  lapse  of  time  and  the  adverse  portsession,  it 
was  too  late  to  attempt  to  defeat  the  title  of  Merritt  &  6ligh  on  the 
verbal  evidence  of  petitioner  that  an  option  had  not  been  given. 

Quaere.     Whether   title  can  be  tried  in  proceedings  for  partition. 
See  LeCain  v.  Hostertnan,  2  N.  S.  Decisions,  413.     . 
Aylward  v.  Aylward  et  al 243 

I^ARTY  TO  ACTION,   Death  op. 

An  action  was  brought  on  a  promissory  note  against  twomnkers,  one 
of  whom  was  dead  at  the  time  of  the  trial.  A  verdict  was  found  in 
favor  of  the  deceased  defendant  but  against  the  other  maker  of  the  note 
and  a  rule  to  set  it  aside  was  taken  out  on  the  part  of  the  plaintiff, 
naming  both  the  makers  as  defendants.  As  there  was  no  snch  cause  in 
existence,  one  of  the  original  defendants  being  dead,  the  rale  was  dis- 
charged with  costs. 
Gavaza  et  al.  Administrators,  ^c,  y.  Neilly  et  al 80 

PENITENTIARY,  Sentence  to  one  tear  in. 
See  Illboal  SEMTEiieB. 

PLEADINGS. 
Plea. 

Plea  that  plaintiff  was  not  such  assignee  as  alleged  held  to  put  in 
issue  the  question  whether  assignor  was  a  trader  who  coold  assign 
under  the  Insolvent  act. 
Creit/hton,  Assignee  v.  Chiltick  et  al ^ 

Plea  to  several  counts. 

Q     Whether  the  defendants  could  plead  a  plea  to  several  of 'plain- 
tiff *h  counts  without  suggesting  therein  that  they  were  for  one  and  the 
same  cause  of  action. 
Gregory  v.  Canada  Improvement  Co.  et  al 381 
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PLEADINGS. 

Plea  of  paymen^t. 

Plaintiff  brong^ht  action  for  $84.33  for  work  done,  &c.,  for  defendant, 
to  which  defendant  pleaded  payment  after  action  brought.  It  appeared 
in  proof  that  while  plaintiff  was  in  prison  on  a  charge  the  nature  of 
which  was  not  disclosed,  defendant  obtained  from  him  a  written  ack- 
nowledgment, as  follows :  "  This  day  I  have  settled  all  matters  of 
account  and  the  suit  brought  against  me  by  John  McCabe  for  $84  33." 
(Sgd  )  "F.  H.  McNutL"  The  signing  of  ihis  was  iollowed  by  the 
payment  of  fifty  cents  by  defendant  to  plaintiff,  which  the  County 
Court  Judge  held  to  be  sufficient  under  the  plea.  Yet  he  gave  the 
plaintiff  judgment  for  ten  cents  to  enable  him  to  tax  summary  costs. 

The  Court  set  the  judgment  aside  and  remitted  the  c&se  to  the 
County  Court. 
AIcNutl  V.  MoCabe  372 

Plea  puis  darrein  continuance. 

See  Insolyknt  Act  of  1875.    4. 

PRACTICR 

Amendment  after  judgment  on  demurrer. 

An  application  to  amend  after  argument  and  judgment  on  a  demnrrer 
stands  in  a  different  position  from  one  made  before,  and  the  applicant, 
(defendant,)  should  make  it  appear  bv  affidavit  that  the  defence  proposed 
to  be  pleaded  is  founded  on  fact.  Where  this  was  not  done,  and  the 
pleas  which  it  was  proposed  to  add  were  clearly  demurrable,  the  Court 
affirmed  the  order  of  a  Judge  at  Chambers  refusing  leave  to  amend. 
Caldwell  ▼.  Stadacona  Insurance  Co 300 

Amendment  after  trial  and  appeal. 

Pleas  were  added  by  defendant  just  as  the  cause  was  going  to  trial  in 

1876,  to  which  plaintiff,  therefore,  had  no  opportunity  to  reply.  The 
verdict  was  for  plaintiff,  and  a  rule  to  set  it  aside  was  discharged  in 

1877.  An  appeAl  was  taken  to  the  Supreme  Court  of  Canada,  the  result 
of  which  was  that  a  new  trial  was  granted  in  1878,  on  the  ground  of 
improper  rejection  of  evidence  and  misdirection.  After  this  dcision 
was  given  plaintiff  obtained  an  order  absolute  in  the  first  instance  for 
leave  to  amend  his  declaration  and  reply  and  demur  to  the  added  plea, 
on  payment  of  costs,  if  any.  Defendant  asked  for  a  rule  to  rescind  this 
rule  on  the  grouudji,  among  others,  that  the  application  was  too  late, 
tliat  it  should  have  been  a  rule  nisi  in  the  first  in>tance,  and  that  the 
amount  of  the  costs  should  have  been  settled  in  the  rule  The  rule  to 
rescind  was  refused,  and  the  appeal  from  such  refusal  dismissed  with 
coats. 

Souther  ▼.  Wallace 80 

Amendment  of  grounds  op  appeal. 

1.  Plaintiff  appealed  from  the  decision  of  the  Connty  Court  Judge 
December  3,  1879,  on  the  ground  that  it  was  against  law  and  evidence. 
On  December  14, 1880,  he  applied  for  leave  to  amend  the  grounds  so  as 
to  raise  the  questim  of  defendant's  right  to  remove  certain  articles  as 
fixtures.    The  amendment  was  refused. 

Laidlaw  v.  Taylor 1 .55 

2.  Plaintiffs'  action  was  brought  in  the  Connty  Court  to  recover  pro- 
fessional fees,  as  solicitors,  attorney's  and  barristers.  The  principal 
question  of  fact  was  as  to  the  services  covered  by  a  sum  of  $100  paid  by 
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defendant  to  plaintiffs ;  and  defendant,  having  appealed,  applied,  after 
the  can8e  had  become  a  remanet,  to  amend  the  groan  da  of  appeal  under 
section  104  of  the  Connty  Court  Consolidation  Act  of  1880,  bj  addins; 
the  gronnd  that  barristers  had  no  right  to  recover  for  professional  servi- 
ces. The  Conrt  refused  the  amendmenr,  and  held  on  the  merits,  that 
the  evidence  was  not  strong  enough  to  juirtif  j  them  in  distarbing  che 
judgment. 
Motion  et  al.  y.  Brennan • 162 

PRACTICE. 

Appeal  in  iksolvent  matteb& 

Appeal  from  an  order  of  the  County  Conrt  sustaining  a  claim  against 
an  insolvent  estate,  dismissed  with  costs,  where  proceecings  were  xK>t 
taken  within  the  eight  days  limited  by  statute. 
In  te  Morton's  Estate ; 341 

Certificate. 

Appeal  papers  sent  baclc  to  the  Judee  of  the  County  Court  in  order 
to  have  the  certificate  amended  by  including  the  rule  for  appeal  among 
the  papers  certified,  the  rule  not  having  been  certified  by  the  Judge. 

Per  WvATHERBB,  J.,  that  the  papers  were  already  sufficiently 
certified. 

Winchester  v.BuUee 88 

See  alio  McDonald  Y.  McDougaU 168 

Certiorabl 

1.  A  motion  was  made  to  set  aside  a  certiorari  taken  out  in  a  summary 
cause  tried  in  the  Connty  Court,  the  ground  for  the  certiorari  being 
that  the  Judge  had  refused  to  take  down  certain  evidence.  The  Court 
refused  to  amend  the  minutes  of  the  County  Conrt  Judge,  but,  as  to  the 
certiorari,  held  that  it  was  safer  and  better  that  the  rule  to  set  it  aside 
should  include  a  motion  to  set  aside  the  order  for  the  certiorari  as  well 
as  the  certiorari  itself.  With  the  consent  of  the  parties,  the  rule  to  set 
aside  the  certiorari  was  discharged  without  costs. 

Doyle  Y.  Gallant 86 

2.  Rule  absolute  granted  to  quash  a  certiorari,  but  without  costs,  six 
years  having  elapsed  before  the  motion  was  made. 

City  of  Halifax  y.  Hartland 116 

Consent  Rule  for  submitting  evidence  as  special  case. 

A  rule  of  Conrt  was  made  by  consent  of  the  parties,  that  the  evidence 
should  form  a  special  case  to  be  submitted  to  the  Court  with  power  to 
draw  inference^i  of  fact  and  enter  judgment  for  either  party  for  such 
amount  as  the  Court  should  determine,  the  right  ef  appeal  m  either  to 
be  the  same  as  if  a  verdict  or  judgment  were  given  by  a  single 
Judge,  &C. 

Held,  that  under  this  consent  the  Court  had  no  power  to  entertain  the 
case. 

Per  McDonald,  J.,  that  the  Conrt  would  not  entertain  the  case  as 
there  were  conflicting  statements  on  issues  involving  the  question  oi 
fraud. 
Howard  v.  Lancashire  Ins,  Co • 374 

Joinder  of  trespass  and  trover  counts  with  Replevin. 
See  argument  and  headnote  Loae  t.  McDonald • 38 
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PRACTICR 

Nonsuit,  Setting  aside. 

See  Nonsuit. 

Quo  Warranto. 

It  18  a  fatal  objection  to  a  rule  nisi  for  a  quo  toarranto  that  no  ground! 
are  set  oat. 

In  re  John  Bower 349 

Printing  papers  for  argument. 

See  Reguta  Generalis 524 

Eescinding  order. 

See  Arscondxno  Dbbtor  Process. 

Special  case. 

See  Practice,  Consent  rale. 

PRIVITY  OF  CONTRACT. 

Plaintiff's  property,  with  that  of  manj  others,  was  taken  for  railway 
parposes,  and  an  appraisement  was  made  under  chapter  41  of  the  Acts 
of  1877.  The  defendant,  who  was  Cantos  of  the  County,  and  two  other 
Justices,  w«re  appointed  by  the  Sessions  a  committee  to  carry  out  the 
provifions  of  the  Act,  chapter  42,  of  1877,  for  the  borrowing  of  money 
to  pay  the  land  damans.  They  arranged  with  the  Union  Bank  for  the 
tnon^y  at  the  rate  of  interest  limited  in  the  Act,  but  some  delay  occur- 
ring before  the  awards  were  filed,  the  rate  of  interest  rose,  so  that  they 
were  obliged  to  submit  to  a  discount  of  two-and-a-half  per  cent,  on  the 
County  debentures,  at  which  rate  they  took  the  money,  which  was 
placed  to  the  joint  credit  of  the  Custos  and  Treasurer.  For  convenience 
in  paying  it  out  it  was  drawn  by  a  joint  check  and  placed  to  the  credit 
of  the  defendant,  the  Custos,  who  prooeeded  to  pay  the  amounts  awarded, 
deducting  the  two-and-a-half  per  cent.  A  balance  remained  after  pay- 
ing off  all  the  claimants,  which  the  defendant  paid  over  to  the  County 
before  this  action  was  bronght  in  the  Magistrates'  Court  to  recover 
from  defendant  the  two-and-a-half  per  cent.  The  County  Court  Judge, 
on  appeal,  held  that  there  was  no  privity  of  contract  between  defendant 
and  plaintiff,  and  non-suited  the  phtinttff  but  granted  an  appeal  under 
section  14  of  chapter  9,  Acts  of  1878. 

The  Court  held  that  the  Judge  had  power  to  grant  the  appeal,  but 
dismissed  it  on  the  merits. 

Thomas  T,  Ray,.. 135 

PROBATE  COURT,  Appeal  prom. 

■ 

The  Judge  of  Probate  refused  to  grant  an  appeal  from  his  decision, 
on  the  ground  that  the  bond,  although  in  the  form  given  in  the  statute, 
did  not  state  what  caase  was  pending.  The  appeal  was  then  granted 
by  «  Judge  of  the  Supreme  Court  at  Chambers. 

Held,  that  the  bond  was  in  the  proper  form. 
In  re  Bath  EtiaU 182 
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PROMISSORY  NOTE,  Indorsement  of. 

See  iNBOBasMBNT,  Irregular. 


Equitable  defence. 


To  an  action  on  a  promissory  note  brought  bj  the  indorsee,  defend- 
ant pleaded  on  equitable  grounds,  that  the  note  bad  been  made  merely 
to  enable  the  payee,  who  had  indorsed  it  to  plaintiff,  to  raise  monej  oa 
it,  and  the  vlea  set  out  other  circumstances  connected  with  the  note  hj 
wa^  of  equitable  defence,  alleging  that  plaintiff  had  knowledge.  Plain- 
tiff in  his  affidavit  te  set  aside  the  plea  denied  knowledge  of  the,  facts 
relied  on,  and  defendant,  in  reply,  asserted  his  belief  that  plaintiff  had 
knowledge,  and  that  plaintiff  and  said  payee  had  been  very  much  mixed 
up  with  each  other,  and  "  he  considered  it  almost  impossible  but  that 
plaintiff  should  have  known  the  true  history  of  the  note." 

Heldf  that  the  plea  must  be  set  aside,  the  essential  allegation  of 
'  scienter  being  denied  by  plaintiff,  and  that  denial  not  controverted  by 
the  defendant. 
Kandick  t.  Arthur    3«7 

"PROVABLE,"  Definition  op  term  in  Insolvent  Act, 
See  Iksolybnt  Act  of  1875.    2. 

PUBLICATION. 

The  defendant  company  was  incorporated  by  statute  for  the  purpose 
of  printing  and  publishing  the  **  Morning  Herald  "  newspaper,  and  was 
charged  by  plaintiff  with  naving  published  of  and  concerning  him  that 
he  had  absconded,  meaning  that  he  was  insolvent.  A  letter  was  put  in 
evidence  from  plaintiff's  solicitors  to  Cahill,  the  business  manager  of  the 
company,  referring  to  the  statement  as  fsdse,  and  demanding  repara- 
tion, te  which  the  following  letter  was  received,  in  the  handwritiue  of 
the  business  manager,  who  had  shown  the  letter  to  the  editor  :  "  The 
editor  of  the  *  Herald/  referring  to  Messrs.  McCoy  &  Longley's  letter, 
requests  that  they  state  what  reference  they  wish  to  make  to  the  matter 
in  the  *  Herald.'  If  the  statement  as  published  is  now  denied  bv  Mr. 
Wri^'ht,  the  editor  is  willing  to  accord  to  him  the  benefit  of  such 
denial."  The  business  n^anager,  who  had  been  a  practical  printer,  testi- 
fied that  he  had  knowledge  of  the  make-up  of  the  paper,  and  that  there 
were  advertisements  in  the  paper  tendered  that  were  charged  for  by  the 
defendants,  but  on  the  following  day  he  gave  evidence  somewhat  con- 
flicting with  that  of  the  previous  day  in  reference  to  his  knowledge  of 
the  make-up  of  the  paper.  The  Judge  on  the  first  day  declined  to 
receive  a  question  as  to  Cahill's  belief  that  the  paper  tendered  was  one 
issued  by  defendants.  In  his  report  the  Judge  said ;  "  1  refused  to 
receive  the  newspaper  as  proven,  and,  the  plaintiff  having  become  non- 
suit, I  offered  to  give  him  a  rule  nisi. 

Held,  that  this  was  not  such  a  voluntary  non-sait  that  the  plaintiff 
could  not  move  to  set  it  aside,  and  that  the  evidence  of  Cahill  as  to  the 
make-up  of  the  paper  should  have  gone  to  the  jurv.  (Q.,  as  te 
KiTCHiE,  E.  J.'s  concurrence  in  this  ruling.)  (Per  McDonald,  J., 
that  on  the  evidence  of  the  letters-  the  question  of  publication  was  one 
of  fact  for  the  jury.)  • 

Wright  v.  Morning  Herald  Co 3^8 

See  also  Libel,    1. 

QUO    WARRANTO. 

See  Fbacticb, 
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EAU.WAY  DAMAGES. 

The  act  incorporating  the  companj  for  the  constmction  of  the  Nic- 
tax  and  Atlantic  Railwaj  provided  tliat  the  land  required  fer  the  road, 
&c.,  shoald  be  furnished  gratis  to  the  company,  who  were  authorized  to 
exercise  all  the  powers  necessary  for  locating  and  co  mpletjng  the  rail- 
way ;  and  the  company  was  empowered  to  build  the  road  "  under  the 
powers,  authorities  and  provisions  of  this  act "  (the  act  of  incorpora- 
tion) "  and  also  of  chapter  70  R.  S.,  3rd  Series,  of  Provincial  Govern- 
ment Railways,  so  far  as  the  same  shall  be  applicable  to  such  railway ." 

Held,  that,  although  sections  44  to  59  of  chapter  70,  providing  for 
appraisement  of  the  lands  taken  and  assessment  of  the  county  were  not 
expressly  embodied  in  the  act  of  incorporation,  they  were  available  for 
the  purpose  of  making  the  appraisement  and  assessment. 

Held,  further,  that  the  objection  that  the  application  for  a  jury  was 
made  to  and  the  order  granted  b^  the  Court  on  circuit  instead  of  a 
Judge  of  the  Court,  and  the  objection  that  the  venire  was  not  filed 
within  thirty  days  were  obviated  by  section  52  of  chapter  70  providing 
that  proceedings  should  not  be  set  aside  upon  any  ^lere  technicality. 

Held,  further,  that  the  objection  that  plans  and  specifications  were 
not  on  file  as  required  by  section  47  of  chapter  70  when  the  order 
passed,  even  if  it  could  be  raised  by  the  parties  whose  lands  had  been 
seized,  could  not  be  taken  by  the  coanty  authorines  at'  whose  instance 
the  proceedings  had  been  taken,  and  that  the  same  principle  applied  to 
the  contention  that  the  act  contemplated  only  one  appraisement  and 
that  all  the  plans  and  specifications  for  the  whole  line  must  be  filed 
before  the  order. 
In  re  Nidaux  and  Atlantic  Railway 252 

RECORDER  OF  HALIFAX,  Right  to  tax  costs. 

See  Costs.    2. 

REGISTRY  ACT.  . 

Plaintiff  purchased  in  1872  a  property  adjoining  defendant's  property, 
and  to  (he  north  of  it.  In  1859  Caldwell,  who  then  owned  the  northern 
property,  granted  bv  deed  to  defendant  the  privilege  of  piercing  the 
south  wall  of  his  building,  carrying  his  stove-pipes  into  the  flues,  and 
erecting  a  wall  above  the  south  wall  of  the  building,  to  form  at  that 
height  ihe  north  wall  of  defendant's  building,  which  was  higher  than 
plaintiff's.  This  deed  was  not  recorded  until  1871,  and  plaintiff's 
solicitor  in  searching  did  not  search  under  Caldwell's  name  after  the  reg- 
istry of  the  deed  bv  which  the  property  passed  out  of  Caldwell's  posees- 
sion  in  1862,  and  did  not,  therefore,  observe  the  deed  creating  the  ease- 
ment in  favor  of  defendant.  Defendant's  northern  window  was  so  close 
to  plaintiff's  wall,  that  it  was  plain  to  one  narrowly  observing  it  that 
defendant  had  no  separate  northern  wall,  and  the  defendant's  northern 
wall  above  plaintiiT's  building,  resting  upon  plaintiff's  southern  wall, 
was  obvious  to  anv  one  looking  from  the  opposite  side  of  the  street. 

Held,  that  the  need  creating  the  easement  came  within  the  Registry 
Act  as  "  affecting  lands,"  that  plaintiff,  however,  was  not  bound  by  the 
registry  of  it  in  1871,  although  previous  to  his  purchase,  the  title  having 
passed  out  of  Caldwell  in  1862,  but  that  plaintiff  must  be  held  to  have 
had  notice  of  the  easement  as  the  encroachments  were  plainly  visible. 
Ro89  V.  Hunter a 44 

REGUL^   GENERALES 521 

RELIEF  OF  INSOLVENT  DEBTORS. 

^ee  Iksoltekt  Debtobs,  Act  for  relief  of. 
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REPLEVIN. 

1 .  Plaintiff  bronght  an  action  of  nplevin  for  certain  goods  seized  ander 
a  warrant  of  distress  for  water  rates  claimed  by  the  citj,  and  the  writ 
alleged  an  nnjnst  detention,  but  contained  no  allegation  of  an  nntawfhl 
taking.  Defendant  denied  the  detention,  and  pleaded  a  second  plea, 
jnstifying  under  a  distress  for  water  rates,  to  which  plaintiff  replied, 
disputing  the  liability. 

H^d,  that  as  there  was  no  complaint  in  the  writ  of  an  unlawful 
taking,  and  no  nroof  of  a  demand  of  the  goods  lij  plaintiff  he  could  not 
recover  in  this  lorm  of  action* 

Inglis  y.  Greenivood 2 

See,  however,  Wallaxx  v.  Laidlaw  iajra  3. 

2.  An  action  of  replevin  was  brought,  with  counts  in  trover  and  trespass, 
for  a  large  quantity  of  spruce  and  pine  logs  cut  from  lands  in  the  town- 
ship of  Horton.  Plaintiff  daimea,  and  had  actual  possession  of  the 
land  nnder  an  agreement  made  in  1873,  with  a  party  to  whom  the  lots 
had  been  conveyed  by  deed  in  1854.  The  defendant  attempted  to  set 
up  a  title  under  precetedings  adopted  at  a  meeting  of  the  inhabitants  in 
1847,  held  for  the  purpose  of  making  provision  tor  the  poor,  by  which 
certain  commissioners  were  authorized  to  sell  vacant  lanas.  including  as 
it  was  claimed  the  lands  in  question,  but  the  Court  held  that  their  pro* 
ceedings  were  entirely  without  legal  warrant,  and  further,  that  there 
was  no  adequate  proof  that  the  lands  so  sold  included  the  lots  in  qnes- 
tion.  Plaintiff  cut  a  large  number  of  logs  from  the  lands  in  dispute, 
and  put  them  with  others  cut  from  other  lots  in  a  boom  on  the  ice,  and 
defendant  cut  500  trees  on  the  disputed  lor,  and  pot  them  partly  inside 
and  partly  outside  of  the  plaintiff's  boom,  mixing  them  in  such  a  way  that 
they  could  not  be  distin^ished,  and  then  claimed  the  whole  let  as  his 
own.  Plaintiff  then  seized  under  his  writ  of  replevin  all  the  logs  that 
he  could  identify  and  enough  mure  to  make  up  the  number  cut  l>y  him> 
self  on  the  disputed  land. 

Held,  that  even  if  part  of  the  logs  replevied  bad  been  cut  by  defend- 
ant  on  land  to  which  the  plaintiff  had  no  claim,  the  common  law  doc- 
trine of  mixture,  differing  from  that  of  the  civil  law,  gave  the  whole  of 
them  without  account  to  him  whose  propertv  had  Men  invaded,  and 
that  the  verdict  for  the  plaintiff,  which  was  taaen  only  on  the  replevin 
count,  could  not  be  set  aside,  as  the  possession  of  plaintiff  was  snmcient 
to  entitle  him  to  recover  against  defendant,  a  wrongdoer. 
Lane  v.  McDonald J 37 

3.  The  writ  alleged  only  an  unjust  detention,  and  no  unlawfal  taking. 
Held,  that,  the  possession  of  defendant  being  wrongful,  no  demand 

was  requisite  to  sustain  replevin.    (See  Inglis  v.  Greenwood,  ante  p.  2.) 
Wallace  v,  Laidlaw 420 

KULE  FOR  APPEAL,  Certificate. 

See  Pbaoticb,  Certificate. 

SATISFACTION  PIECE,  Plaintiff  siokino,  after  assionhest 

OF  judgment. 

^  See  Et^uiTABLB  Jubisdiction. 

SCHEDULE 

See  IvsoLVBirT  Act  of  1875.    t,  5. 

SCHOOL  TRUSTEE  not  a  judicial  officer. 
See  CxBTiOBAmi.    9. 
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SECONDARY  EVIDENCE. 

See  Libel.    1. 

SENTENCE  op  one   year    in   PBNITENTlAUt. 

See  Illegal  Sentb^vce. 

SET-OFF. 

Defendant  pleaded  a  set-oif  to  plaintiff's  claim,  for  coods  sold  and 
delivered,  and  nnder  that  pWa  gare  evidence  of  a  sale  otgoods  to  plain- 
tiff by  the  defendant  and  bis  co-partner,  and  an  a«;re"ment  made  between 
plaintiff,  defendant,  and  defendant's  co-partner,  that  plaintiff's  claim 
should  be  paid  in  goods  from  the  partnersh'p  store.  The  Conntj  Court 
Judge  gave  judgment  for  the  defendant  on  this  evidence,  and  the  appeal 
from  his  judgment  was  ditmisaed  with  costs. 
Crouclur  v.  Gunn •.  370 

SETTING    ASIDE    PLEAS. 

To  an  action  on  a  promissory  note  brought  by  the  indorsee,  defend- 
ant pleaded  on  equitable  grounds,  rhat  the  note  had  been  made  merely 
to  enable  the  payee,  who  had  indorsed  it  to  plaintiff  to  raise  money  on 
it,  and  the  plea  set  out  other  circumstances  omnected  with  the  note  by 
wa^  of  equitable  defence,  alleging  that  pUintiff  had  knowledge.  PUiin- 
tiff  in  his  affidavit  to  set  aside  the  plea  denied  knowledge  of  the  facts 
relied  on,  and  defendant,  in  reply,  asserted  his  belief  that  plaintiff  had 
knowledge,  and  that  plaintiff  and  said  pa^'ee  had  been  very  much  mixed 
up  with  each  other,  and  "  he  considered  it  almost  impossible  but  that 
plaintiff  should  have  known  the  true  hisrory  of  the  note." 

Held,  that  the  plea  must  be  set  aside,  the  essential  allegation  of 
meienter  being  denied  by  plaintiff,  and  that  denial  not  controverted  by 
the  defendant. 
Kcmdick  v.  Arthur 367 

SHIPMASTER,  DissnssAL  op. 

See  GnUd/ord  y,  Anglo-French  S.  S.  Co 54 

SPECIAL  CASE,  Evidence  submitted  as. 

A  rule  of  Court  was  made  by  consent  of  the  parties,  that  the  evi- 
dence should  form  a  special  case  to  be  submitted  to  the  Court  with 
power  to  draw  inferences  of  fact  and  enter  judgment  for  either  party 
for  such  amount  as  the  Court  should  determme,  the  right  of  appeal  in 
either  to  be  the  same  as  if  a  verdict  or  judgment  were  given  by  a  single 
Judse,  &c 

Held,  that  under  this  consent  the  Court  had  no  power  to  entertain 
the  case. 

Per  McDoiTALD,  J.^-^That  the  Court  would  not  entertain  the  case  tm 
there  were  conflicting  statements  on  issues  involving  the  question  of 
fraud. 
Howard  r.  Lancashire  Inturance  Co 374 

SPECIAL  SESSION. 

Under  an  order  pursuant  to  the  act  of  1880,  cap.  13,  sec.  6,  providing 
that  a  session  shoiud  be  held  for  "  calling,  arguing  and  disposing  of  the 
causes  remaining  on  the  docket," 

HHd,  that  the  only  motion  that  could  be  entertained,  except  motions 
rdlating  to  causes  on  the  docket,  waa  a  motion  for  admission  to  the  Bar. 

In  re  Admiation  to  the  Bar, «.••.••••••• 364 


Digiti 


ized  by  Google 


xxxii  INDEX, 

STATUTE   OF  ELIZABETH. 

See  Fraudulent  Conybtancb.    2. 

STIPEXDIARY   MAGISTRATES,   Act  creatixg. 

See  Gardner  y.  Parr 223 

TELEGRAPH    COMPANY,    Liability    for  transmission  op 

DEFAMATORY     MESSAGE. 

See  Libel.    I. 

TRADER,  Definition  op,  under  Insolvent  Act  op  1875. 

An  action  of  trenpass  was  bronsrht  by  plaintiff  as  assignee  of  L.  P. 
Fairbanks  under  the  Insolvent  Act  ui  1875.  Defendants  pleaded  deny- 
ing plaintiff's  possession  and  title,  and  denying  that  the  plaintiff  wan 
assignee,  as  alleged.  It  appeared  that  the  business  of  the  insolvent  had 
reference  only  to  the  canal  property,  of  which  he  had  been  the  owner, 
and,  althongh  on  cross-examination  the  plaintiff  stated  that  Fairbanks 
had  bought  and  sold  all  sorts  of  things,  and  had  booght  eats,  wood  and 
iron,  he  added  that  there  were  no  assets  of  that  kind,  that  Fairbanks 
had  handed  him  no  books  of  account,  books  of  business  or  cash  book, 
and  that  his  books  had  reference  wholly  to  the  canal  property. 

Held,  that  Fairbanks  was  not  a  trader  within  the  meaning  of  the 
Insolvent  act,  and  Creighton  was  not  his  lawful  assignee,  and  therefore 
had  no  title  to  the  land  ;  that  this  defence  had  been  sufficiently  pleaded, 
and  that  section  144  of  the  Insolvent  Act,' making  the  assignment  prima 
facie  evidence  of  the  regularity  of  all  proceedings  did  not  apply,  as  the 
question  was  not  merely  as  to  the  regularity  of  the  proceedings. 
Creighton,  Assignee,  v.  Chittick  et  al 90 

TRESPASS  TO   LANDS. 

Plaintiff  went  into  possession  of  land  on  which  were  a  dwe]ling-hon<e 
and  store  both  in  one  building,  under  an  agreement  to  purchase  the 
property.  The  agreement  contained  a  condition  that  in  case  the  pay- 
ment of  SIOOU  should  not  be  made  plaintiff  would  yield  up  quiet  and 
peaceable  possession  to  defcndiints.  Some  months  after  plaintiff's  failure 
to  pay  the  first  instalment,  defendants  served  a  notice  upon  him  requir- 
ing him  to  deliver  up  the  po^sessiun  and  annulling  the  agreement. 
They  sold  the  property  to  one  Collins,  who  in  plaintiffs  absence 
removed  the  lock  from  the  btore  and  took  possession,  after  which  Col-* 
lius,  with  a  clerk  of  defendants  acting  under  his  authority,  stopped  up 
the  chimney  of  the  dwelling.  Plaintiff's  family  removed  to.a  neighbor- 
ing house  to  which  his  furniture  was  sent  by  Collins.  There  was  no 
assault  or  breach  of  the  peace,  and  defendants'  said  clerk  swore, 
uncontradicted,  that  the  furniture  was  carefully  removed.  A  verdict 
having  been  found  ft>r  plaintiff  in  an  action  for  trespass  to  the  land  and 
trespass  and  trovet  for  the  goods,  the  Court  bet  it  aside  and  granted  a 
new  trial. 
Smith  y.  Troop  et  al 483 

TROVER  FOR  HOUSE. 

Plaintiff,  in  Jnly,  1870,  agreed  to  sell  certain  land  to  one  Reynolds, 
who  entered  into  possession  under  an  agreement  to  pay  the  purchase 
money  in  October,  1870.  Reynold::*  removed  a  house  to  tlie  laud  and 
continued  in  possession  for  a  period  of  about  eight  years,  after  which 
he  left  the  land  and  sold  the  hou^te  to  defendant,  who  assisted  in 
removing  it  from  the  laud.    Plaintiff,  subsequently  to  the  agreement  to 
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porchase.  executed  a  mortgaf;e  of  the  property,  the  date  of  which  did 
not  appear,  bat  the  mortgagee  uever  entered  into  possession.  The  evi- 
dence as  to  the  natare  of  the  attachment  of  the  houi^c  to  the  soil  was 
conflictiu(i^,  butit  had  been  occupied  as  a  dwellin<;  hon.se,  had  a  cellar 
under  it  in  which  vesretables  were  protected  from  the  winter,  rested 
parti<illy  on  stone,  and  had  a  drain  at  a  depth  of  five  feet  to  a  niighbor- 
ing  brook.  Plaintiff  brought  trover  for  the  house  and  the  jury  found 
for  defendant. 

Held,  that  the  house  was  part  of  the  realty,  and,  on  beinc:  severed, 
became  the  personal  property  of  the  plaintiff ;  that  the  plaintiff  was 
the  proper  party  to  bnng  the  action,  as  the  mortgngee  could  not  do  so 
before  entry. 

Smith,  J.,  kesitante. 

McDoKALD,  J ,  dissenting,  held  that  the  mortgagee  had  the  legal 
title  to  and  constructive  possession  of  the  property,  and,  therefore, 
plaintiff  could  not  sustain  the  action. 
Reynolds  v.  Deckman  450 

TKUSTEES  OF  PUBLIC  PROPERTY. 

Plaintiff,  as  trustees  of  public  property  for  Arcryle.  claimed  to  be 
entitled  to  Lmd  alleged  to  have  been  granted  fors  Court  House  in  Tusket 
Tillace.  Thegrant  of  the  village  made  in  1 809  did  not  mention  the  Court 
House,  but  the  lot  in  dinpnte  was  set  oflf  for  a  Court  Honseon  the  accom- 
panying plan.  In  1858  the  same  lot  Was  eranted  to  trustees  of  public 
properly  for  Tn.iket  for  public  oses ;  and  it  Avas  nnder  these  grants 
and  the  statute,  (72.  S.,  4th  series,  cap.  58,)  that  plaintiffs  claimed.  In 
1822  the  adjoining  lot  passed  to  one  Crowell,  who  conveyed  it  in  1832  to 
Jas.  Bin^zay,  who  took  possession,  more  or  less,  of  nil  the  Court  Honse 
lot  not  actually  used  for  Court  House  pnrpo$ies.  In  1853  ejectment  was 
brought  agamst  him  by  trustees  of  public  property,  Yarmouth,  which 
was  compromised.  Bingay  conveying  to  the  trustees  a  part  of  the  land 
then  in  oispute  and  plaintiffi  paying  his  costs.  This  conveyance  was 
recognized  by  the  Sessiops  in  1859  ;  and,  in  1864.  after  the  trustees  had 
again  agitated  the  question,  the  Sessions  resolved  to  relinquish  all  claim 
to  the  so-called  Court  House  lot.  Defendants  bought  the  lands  without 
knowledge  of  plaintifTs'  claim,  at  a  public  sale,  which  was  not  forbidden 
by  the  trustees,  one  of  whom  was  a  purchaser,  and  five  buildings  were 
erected  on  it  before  the  plaintiffM  brought  their  action. 

Beld,  that  the  equitable  principles  prohibiting  the  disturbance  of 
settlements  long  acquiesced  in,  and  prohibiting  a  party  from  lying  by 
and  reaping  the  benefit  of  the  expenditure  of  another's  money  on  his 
property,  applied  to  the  plaintiffs,  and  that,  on  these  grounds,  as  well  as 
upon  others  appearing  in  the  evidence,  the  judgment  of  the  Court  must 
be  for  defendants. 
Trustees  of  Public  Pr^pertif  r,  GillU  et  ai 262 

WAIVER  OF  LIEN". 

Defendants,  in  an  action  of  replevin  for  fish,  claimed  to  have  a  lien  for 
storage  and  wharfage.  A  waiver  of  the  lien  was  pleaded,  and  plaintiff 
swore  that  when  he  first  presented  an  order  for  the  fish  to  defendants, 
defendants  claimed  only  storage.  It  appeared,  however,  that  when 
plaintiff  first  disposed  of  part  of  the  fish  defendants  claimed  both  storage 
and  wharfage  and  refused  to  deliver  any  of  the  fi^h  until  the  claim  was 
paid.  On  the  same  day  plaintiff  wrote  to  defendants  that  '*he 
presumed  the  amount  for  storage  and  wharfage  was  correct,  and  he 
enclosed  a  cheque  for  the  amount."  Plaintiff  testified  that  this  amount 
was  paid  under  protest. 

Held,  that  defendants  could  not  bo  preclnded  from  showing  that  their 
lien  remained,  and  that  the  verdict  for  plaintiff  mast  be  sot  aside. 
Lawson  y,  CotbeUetal 322 
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WAIVER  OF  OBJECTION  TO  JURISDICTION. 
See  F0KKCLO8CEB  Suit. 

WEIGHT  OF  EVIDENCE 

Jait^ent  of  Coonty  Conrt  rerened  on  Uie  weight  of  eTidenoe  and«r 
CoBDty  Court  Consolidation  Act  of  1880. 

Murphy  V.  Romo   175 

See  0*Dcnndl  r.  Confideration  Life  Insurance  Co   , S31 

WILL,    Proof   in    solemn    form    without    citing    parties 

INTERESTED. 

A  will  having  been  produced  for  probate  in  eoramon  form,  probate  was 
refoaed  on  account  e!  oefocti  on  the  face  of  it,  and  thereupon  the  conneel 
preaent  consented  to  proceed  with  an  iuTestigation  to  test  the  will  in 
solemn  form  without  the  osual  citations  and  other  preliminaries  accord- 
ing to  the  practice  of  the  Court.  The  Jadt^e  o(  Probate  decreed  the  will 
to  be  invalid.  A  pecuniary  legatee  under  the  will,  who  had  not  been  a 
party  to  the  consent,  was  one  of  the  appellants  from  this  decree. 

Held,  that  the  appeal  must  he  allowed,  but  without  oosu,  as  there  had 
been  a  consent  to  the  proceedir4gs  below  by  all  the  counsel  that  had 
appeared  at  the  bar  in  tlii^  Court,  who  were  the  same  proctors  and  advo- 
cates that  had  appeared  below. 
In  re  Estale  of  Connolly .. , 73 

WINDSOR  AND  ANNAPOLIS  RAILWAY,  Assessment  for 

DYKE. 

Se^  Dtkbd  Lauds,  Regulation  of. 

WINDSOR  BRANCH,  Legislation  as  to. 

See  W.i-A.Railwaif  Co,  v.  W.  C.  Railway  Co 280 

WRITTEN  ARGUMENT. 

See  Regula    Getierulis 5S3 
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